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ABSTRACT 

In this paper, we present three examples of the development of legal concepts and rules and an-
alyz e the m i n term s o f  A I  learnin g methods ,  i n particular ,  th e candidat e eliminatio n algorithm . 
The thre e area s o f  lega l  doctrin e ar e :  (1 )  th e doctrin e o f  th e liabilit y  o f  manufacturer s t o thir d 
part y buyers ;  (2 )  th e Fourt h Amendment  doctrin e relatin g t o stop-and-fris k searches ;  an d (3 ) 
th e doctrin e o f  attractiv e nuisance .  Fo r  eac h o f  th e lega l  areas ,  w e giv e a  synopsi s o f  th e lega l 
development s an d sho w ho w i t  ca n b e viewe d fro m a n A I  poin t  o f  view . 

BACKGROUND 

Work on machine learning (Carbonell et al., 1983] has typically concentrated on well-established, 

well-structure d proble m areas ,  lik e method s o f  integra l  calculus .  I n suc h domains ,  concept s an d 

thei r  interrelationship s ar e alread y know n ahea d o f  tim e t o th e learnin g program .  Thu s th e typica l 

concep t  o r  rul e refinemen t  learnin g progra m alread y know s a  concep t  descriptio n languag e ove r 

whic h i t  i s goin g t o for m it s generalization s an d specializations . 

There is nothing wrong with knowing the conceptual landscape before learning new material. 

However ,  ther e ar e othe r  mor e flui d situation s restin g upo n les s finalized  concep t  space s i n whic h 

a lo t  o f  interestin g learnin g take s place .  Thi s i s eve n tru e i n traditiona l  "̂ eat *  domain s lik e 

mathematic s [se e Lakatos ,  1976] .  Furthermore ,  eve n i n th e cas e o f  learnin g i n well-establishe d an d 

well-structure d domains ,  th e concep t  space s ar e almos t  neve r  trul y static ,  almos t  alway s hav e som e 

'Hbias" ,  an d ar e amenabl e t o re-definitio n an d re-structurin g (Mitchell ,  1983 ;  Utgoff ,  1983] . 

The law provides an example of a domain which is both fluid and "messy". Legal concepts and rules 

can change ,  an d th e concept s ar e "open-textured, "  tha t  is ,  hav e n o clearcu t  bovmdarie s o r  hard -

and-fas t  definitions .  Sometime s bot h th e doctrin e (rules )  an d th e underlyin g conceptua l  spsice s ar e 

i n flux  a t  th e sam e time . 

In the sense that the legal system as a whole responds to new training instances (i.e., cases) and 

change s th e performanc e o f  it s  a4iudicatio n task ,  w e wil l  thin k o f  th e la w a s a  learnin g system .  Th e 

most  obviou s repositor y o f  it s knowledg e i s it s  cas e base ,  whic h i s publishe d an d accessibl e t o all . 

I n thi s pape r  w e concentrat e o n ho w th e la w learn s ne w rule s an d concept s a s evidence d throug h 

discussio n i n publishe d opinions . 

'Thi s wor k wa a supporte d i n par t  b y th e Advance d Researc h Project s Agenc y o f  th e Departmen t  o f  Defense , 
monitore d b y th e Offic e o f  Nava l  Researc h unde r  contrac t  no .  N00014-84-K-0017 . 
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The learning algorithm which we use to analyse the evolution of legal knowledge is Mitchell's candi-

dat e eliminatio n algorith m ( C E A )  [Mitchell ,  1983 ;  Th e Handboo k o f  Artificia l  Intelligence ,  Vo l  S] . 

I n essenc e th e algorith m work s t o narro w th e definitio n o f  a  concep t  o r  rang e o f  applicabilit y  o f  a 

rul e b y squeezin g i n fro m ver y genera l  an d ver y specifi c  instances .  Positiv e instance s caus e C E A 

t o generaliz e an d negativ e one s caxis e C E A t o specialize . 

The CEA algorithm works by maintaining a "version space' of all descriptions which are consistent 

wit h th e example s see n s o far .  Th e versio n spac e i s represente d b y maintainin g a  maximall y specifi c 

set  5  an d a  maximall y genera l  se t  Q  o f  concep t  descriptions .  Al l  othe r  description s i n th e versio n 

spac e ar e implicitl y  containe d withi n thes e tw o bounds .  T o refin e th e versio n space ,  C E A examine s 

positiv e an d negativ e "trainin g instances" .  Give n a  positiv e instanc e o f  th e concept ,  th e se t  S  i s 

made mor e genera l  t o includ e description s matchin g it ;  se t  S  i s als o mad e mor e specifi c  t o exclud e 

description s coverin g negativ e instances .  Thes e positiv e an d negativ e refiinement s pus h S  an d $ 

close r  togethe r  unti l  the y converg e o n th e correc t  description . 

The idea of describing the behavior of the legal system as a learning system using a CEA-like 

algorith m ca n b e see n i n a n analysi s b y th e lega l  schola r  M a x Radi n : 

"The single instance is capable of generalization, and the generalization will not 

sto p a t  an y particula r  place ,  unles s b y negativ e decision ,  b y a  statemen t  tha t  a  give n 

situatio n i s outsid e th e genus ,  a  subsequen t  cour t  ha s deliberatel y attempte d t o sto p it . 

The n th e proces s begin s al l  ove r  again ,  becaus e th e exclude d situatio n i s itsel f  capabl e 

of  successiv e generalization s an d w e mus t  kno w whethe r  a  larg e o r  smal l  genu s i s t o 

be exclude d fro m (A) .  A  Buic k ca r  i s no t  i n (A) .  I s a n automobil e truck ? A n electri c 

machine ? A  hypothetica l  ne w typ e o f  ca r  drive n b y mor e explosiv e mixture s tha n 

gasoline ,  an d s o on? " 

-  Radin ,  1933 ,  a t  p .  20 9 

One difference between application of CEA to the legal domain and the more usual ones is that 

i n th e law ,  th e hierarch y o f  concept s an d th e rang e o f  a  rul e usuall y evolv e a t  th e sam e time. ' 

Thi s i s s o becaus e o f  th e non-static ,  open-texture d natur e o f  th e law .  h i  particular ,  on e ca n 

chang e th e effec t  o f  a  rul e b y changin g eithe r  (1 )  th e rul e itsel f  suc h a s throug h th e additio n o f 

coojunct s t o th e pre-condition s o r  listin g o f  exception s t o th e rule ,  o r  (2 )  changin g th e meanin g o f 

th e ingredien t  concepts .  Thu s i n ou r  analysi s w e interleav e discussio n o f  th e evolutio n o f  a  lega l 

rul e an d it s grou p o f  ingredien t  concepts .  Fro m a n implementatio n standpoint ,  tha t  mean s w e hav e 

tw o C E A processe s runnin g cooperatively .  W e illustrat e th e developmen t  o f  rule s an d concept s i n 

thre e exampl e doctrines—product s liability ,  searc h an d seizure ,  an d attractiv e nuisance .  Ther e i s 

nothin g specia l  abou t  thes e three ;  the y ar e indicativ e o f  th e growt h o f  lega l  knowledg e i n general . 

THE INHERENTLY DANGEROUS EXAMPLE 
LEARNING A  LEGA L C O N C E PT 

Our first example is a famous one that has been written of several times by legal scholars [Levi, 1949; 

Radin ,  1933] .  I t  concern s th e developmen t  o f  th e ide a tha t  a  manufacture r  o f  good s i s liabl e (i n 

'Note :  Eve n thoug h w e concentrat e o n "rules, "  Anglo-America n la w i s base d o n case s an d no t  rules .  Thi s i s s o 
even i n statut e law ,  fo r  her e th e ingredien t  rule s an d concept s i n th e statut e mus t  b e interprete d i n ligh t  o f  specifi c 
cases (se e [Levi ,  1949 ]  fo r  a n example) . 
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cas e 

Thomas v .  Wincheste r 

Loo p V .  Litchfiel d 

Loae e v .  Clut e 

Devli n v .  Smit h 

Torgeau n v .  Schult z 

Statle r  v .  R a y Mfg .  Co . 

dat e 

185 2 

187 0 

187 3 

188 2 

190 8 

190 9 

i te m 

beiladoim a 

balanc e whee l 

stea m boile r 

painter' s scaffol d 

bottl e o f  aerate d wate r 

coffe e ur n 

finding 

liabl e 

not  liabl e 

not  liabl e 

liabl e 

liabl e 

liabl e 

Tabl e 1 :  S u m m a r y o f  "Inherentl y D a n g e r o u s *  Case s 

tort )  t o thir d partie s injure d b y a  defectiv e product .  Fo r  instance ,  i f  yo u bu y a  defectiv e Buic k an d 

a fron t  whee l  fall s  of f  an d yo u ar e hurt ,  th e manufacture r  o f  th e car ,  Buic k Moto r  Company ,  mus t 

compensat e yo u fo r  you r  injur y eve n thoug h yo u bough t  th e ca r  fro m a n intermediat e vendo r  lik e a 

ca r  dealershi p (hence ,  yo u ar e calle d a  "third "  party) ,  an d no t  directl y fro m Buic k Moto r  Company . 

A closel y relate d doctrine ,  whic h develope d late r  an d i n a  paralle l  wa y i s th e (contracts )  doctrin e 

of  'implie d warranty "  b y whic h i s mean t  tha t  ther e i s a n implici t  warrant y tha t  goe s alon g wit h a 

produc t  t o th e effec t  tha t  th e produc t  i s warrante d t o safel y d o wha t  i t  i s  suppose d t o d o a s lon g 

as i t  no t  abused .  Thes e doctrine s ar e a t  th e basi s o f  ou r  curren t  protectio n o f  consumers . 

This was not always the case. Originally, there was no relationship of liability between manufactur-

er s an d thir d partie s :  th e la w require d "privity "  o f  contract ,  tha t  is ,  a n immediat e seller-purchase r 

relationshi p betwee n manufacture r  an d injured .  Thi s coul d b e s u m m e d u p b y th e rul e o f  thum b : 

no privity ,  n o liability . 

Our learning episode begins in 1852 with the case Thomas and Wife v. Winchester decided in the 

N ew Yor k Cour t  o f  Appeals .  I n thi s case ,  Mr .  T h o m a s ha d hi s loca l  druggis t  fill  a  prescriptio n 

fo r  dandelio n extrac t  fo r  hi s ailin g wife .  Th e druggis t  filled  th e prescriptio n fro m a  ja r  whic h h e 

ha d bough t  fro m anothe r  druggis t  w h o ha d bough t  i t  fro m th e manufacturer ,  Winchester .  Unfor -

tunately ,  wha t  wa s actuall y i n th e ja r  wa s belladonna ,  a  substanc e lookin g somewha t  simila r  bu t 

caiisin g ver y differen t  effects .  A s a  result ,  Mrs .  Thoma s go t  quit e sic k an d suffere d "derangement s 

of  th e mind' ;  sh e eventuall y recovered .  Mr .  an d Mrs .  Thoma s sue d Winchester ,  th e manufacture r 

an d package r  o f  th e mislabelle d poison . 

The Thomases won. The court justified making an exception to the "privity" rule because it 

believe d tha t  misbrande d poison s lik e belladonn a wer e s o "imminently "  o r  "inherentl y dangerous " 

tha t  the y deserve d a n exception .  Th e cour t  likene d belladonn a t o a  loade d gu n i n th e hand s o f 

a child ,  a n ite m s o "inherently "  dangerou s tha t  i t  wa s sur e t o caus e injur y t o unsuspectin g an d 

innocen t  victims .  Thu s thi s landmar k cas e establishe d a n exceptio n t o th e privit y rule .  Subsequen t 

case s woul d establis h it s scope . 

For the period from 1852 until 1916, the New York Court of Appeals handed down decisions (see 

Tabl e 1 )  concernin g furthe r  exception s t o th e privit y rule .  Th e exceptio n starte d of f  wit h belladonn a 

an d ende d u p includin g painter' s scaffolds ,  bottle s o f  aerate d wate r  an d coffe e urns .  I t  wa s no t 

extende d t o cove r  item s suc h a s carriage s o r  stea m boiler s whic h becom e dangerou s onl y i f  defective . 

502 



Riss/aod ,  ColliD a 

In effect, the Court was defining the inherently dangerous category in a CEA-like manner by 

mcludin g o r  excludin g example s o n a  case-by-cas e basis .  Tha t  is ,  i f  a n ite m allowe d recover y fo r 

thir d perso n injur y unde r  th e rubri c o f  th e inherentl y dangerou s exception ,  i t  wa s i n th e class—i.e. , 

was a  positiv e irutance — an d i f  i t  didn't ,  i t  wasn't— a negativ e instance .  Positiv e instance s serve d 

bot h t o flesh  ou t  th e concep t  o f  inherentl y dangerou s an d adde d pressur e t o generaliz e it ;  negativ e 

instance s narrowe d it . 

In this middle period of about fifty years, the Court was also steadfastly refusing to generalize the 

inherentl y dangerou s exceptio n t o a  mor e genera l  clas s lik e dangerou s i f  defective .  However ,  i n thi s 

perio d i t  wa s simultaneousl y pushin g th e boundarie s o f  th e irtherentl y dangerou s clas s (an d thu s 

th e exception )  t o includ e som e item s lik e coffe e urn s an d hairwas h whic h see m t o b e mor e o f  th e 

clas s o f  ite m tha t  ar e dangerou s onl y i f  defective .  Nevertheless ,  th e Cour t  spok e a s i f  i t  wasn' t  an d 

summed u p it s positio n o n th e privit y rul e a s follow s : 

"One who manufactures articles inherently dangerous, e.g., poisons, dynamite, gun-

powder ,  torpedoes ,  bottle s o f  aerate d wate r  unde r  pressure ,  i s  liabl e i n tor t  t o thir d 

parties... .  O n th e othe r  hand ,  on e wh o manufacture s article s dangerou s onl y i f  defec -

tivel y made ,  o r  installed ,  e.g. ,  tables ,  chairs ,  picture s o r  mirror s hun g o n th e walls , 

carriages ,  automobiles ,  an d s o o n i s no t  liabl e t o thir d partie s fo r  injurie s cause d b y 

them ,  excep t  i n case s o f  willfu l  injur y o r  fraud. " 

-  Cadilla c v .  Johnson ,  22 1 F .  80 1 (1915) ,  a t  p .  80 3 

This case represents the last gasp of a court trying to hold onto its "old" interpretation of the 

concept s an d th e scop e o f  th e exception .  Not e i t  explicitl y  rule s ou t  carriage s an d automobiles .  I n 

th e ver y nex t  yea r  thes e ver y thing s wer e le t  in . 

In 1916, the New York Court of Appeals decided the landmark case of MacPherson v. Buick 217 

N.Y .  382 .  I n thi s case ,  MacPherson ,  a  thir d party ,  wa s allowe d t o recove r  fo r  injur y cause d b y a 

defectiv e Buick ,  a n ite m dangerou s onl y i f  defective .  Thi s i s exactl y th e cas e tha t  th e Cour t  ha d 

persistentl y (e.g. ,  i n Cadilla c cas e above )  sai d i t  wasn' t  goin g t o le t  th e exceptio n cover .  T h e cas e 

of  a  ca r  o r  carriag e ha d no w flip-flopped  fro m bein g a  negativ e t o bein g a  positiv e exempla r  fo r 

th e privit y exception .  A s a  positiv e exemplar ,  i t  greatl y expande d th e exception .  MacPherso n als o 

ended th e unreasonabl e stretchin g o f  th e inherentl y dangerou s clas s an d th e nee d t o tal k fictions 

abou t  bein g inherentl y dangerou s t o wi n recover y fo r  a n ite m dangerou s onl y i f  defective . 

As Judge (later to become Supreme Court Justice) Cardozo stated in this landmark opinion : 

"We hold then, that the principle of Thomas v. Winchester is not limited to poisons, 

explosives ,  an d thing s o f  lik e nature ,  t o thing s whic h i n thei r  norma l  operatio n ar e 

implement s o f  destruction .  I f  th e natur e o f  a  thin g i s suc h tha t  i t  i s  reasonabl y certai n 

t o plac e lif e an d lim b i n peri l  whe n negligentl y made ,  i t  i s  the n a  thin g o f  danger . 

It s natur e ^ve s warnin g o f  th e consequence s t o b e expected .  I f  t o th e elemen t  o f 

dange r  ther e i s adde d knowledg e tha t  th e thin g wil l  b e use d b y person s othe r  tha n th e 

purchaser ,  an d use d withou t  ne w tests ,  then ,  irrespectiv e o f  contract ,  th e manufacture r 

of  thi s thin g o f  dange r  i s unde r  dut y t o mak e i t  carefully .  Tha t  i s a s fa r  a s w e ar e 

require d t o g o i n thi s case .  Ther e mus t  b e knowledg e o f  a  danger ,  no t  merel y possible , 

but  probable .  I t  i s  possibl e t o us e almos t  anythin g i n a  wa y tha t  wil l  mak e i t  dangerou s 
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if defective ... where danger is to be foreseen, a liability will follow ... We have put 

asid e th e notio n tha t  th e dut y t o safeguar d lif e an d limb ,  whe n th e consequence s o f 

negligenc e ma y b e foreseen ,  grow s ou t  o f  contrac t  an d nothin g else .  W e hav e pu t  th e 

sourc e o f  th e obligatio n wer e i t  ough t  t o be .  W e hav e pu t  it s  sourc e i n law. " 

This opinion places automobiles within the class of dangerous only if defective and grants recovery 

fo r  injur y b y them .  Thu s th e exceptio n t o th e privit y rul e ha s bee n generalized .  MacPherso n als o 

create s a  somewha t  finer  concep t  hierarch y :  i t  speak s o f  th e clas s thin g o f  danger ,  whic h include s 

bot h thing s inherentl y dangerou s an d thing s foreseeabl y dangerou s i f  defective .  Se e Figur e 1 . 

Thus, after the episode beginning with Thomas v. Winchester decided in 1852 and ending with 

MacPherso n v .  Buic k decide d i n 1916 ,  th e Ne w Yor k Cour t  o f  Appeal s ha s learne d ne w concept s 

(e.g. ,  inherentl y dangerous ,  dangerou s onl y i f  defective) ,  place d the m int o a  hierarch y o f  concepts , 

articulate d a n exceptio n t o a  well-establishe d rule ,  an d re-classifie d a  trainin g instanc e fo r  th e rul e 

fro m negativ e t o positiv e (i.e. ,  th e ca r  i n Cadilla c an d tha t  i n MacPherson) .  Sai d anothe r  way ,  th e 

la w ha s learne d th e ne w liabilit y  t o thir d part y rul e an d it s underlyin g concepts . 

THE STOP AND FRISK RULE 

Another  example of the law elaborating an exception to a rule, and the concepts underlying it, is 

th e developmen t  o f  th e stop-and-fris k doctrine .  Thi s are a o f  th e la w involve s Constitutiona l  issue s 

surroundin g th e Fourt h Amendment  whic h state s : 

The right of the people to be secure in their persons, houses, papers, and effects, against 

xinreasonabl e searche s an d seizures ,  shal l  no t  b e violated ,  an d n o Warrant s shal l  issue , 

but  upo n probabl e cause ,  supporte d b y Oat h o r  affirmation ,  an d particularl y describin g 

th e plac e t o b e searched ,  an d th e person s o r  thing s t o b e seized . 

The Amendment states that in order to search and seize a person or property (NB an arrest is a 

seizur e o f  person) ,  th e polic e mus t  hav e "probabl e cause "  an d a  warrant . 

Prior to the first stop-and-frisk case which came before the Supreme Court in 1%8, there already 

wer e well-establishe d exception s t o th e necessit y o f  a  warran t  fo r  searc h an d seizur e bu t  non e t o th e 

necessit y o f  probabl e cause .  Example s o f  situation s wher e polic e ca n perfor m a  warrantles s searc h 

ar e :  (1 )  i f  a  perso n consents ,  (2 )  i f  th e searc h i s inciden t  t o a  person' s arrest ,  an d (3 )  i f  th e polic e 

fee l  tha t  evidenc e migh t  b e destroye d i f  th e searc h i s postponed .  A n exampl e o f  a  constitutionall y 

approve d warrantles s seizur e i s th e arres t  o f  a  suspec t  runnin g awa y fro m th e scen e o f  a  crime . 

Thus, until this case, the requirements for a search were (1) probable cause, and (2) a search warrant 

or  on e o f  th e recognize d exceptions .  Th e wa y tha t  polic e ar e encourage d t o behav e accordin g t o 

thes e Constitutiona l  standard s i s throug h th e "exclusionar y rule *  whic h exclude s illegall y obtaine d 

evidenc e fro m bein g include d a t  trial ,  o r  i f  admitte d a t  trial ,  i t  permit s a  guilt y verdic t  t o b e 

overturned . 

The constitutionality of stop-and-frisk episodes, which we have all grown accustomed to seeing in 

T V rendition s o f  polic e work ,  wa s lai d dow n i n th e cas e o f  Terr y v .  Ohi o 39 2 U S 1  (1968) .  I n thi s 

case ,  a  polic e office r  name d McFadde n observe d thre e men ,  on e o f  who m wa s Terry ,  appsu^ntl y 
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evolvin g conceptua l  hierarch y 

f  manufacture d item s j 

V / 1 \  \ 

A singl e concep t  clas s exists ,  th e 

clas s o f  manufacture d goods . 

evolvin g privit y 

exceptio n rul e 

no exception s 

C 
manufacture d item s 

7 

inherentl y \ 
dangerou s I 

item s J 

poiso n 
\ 

) 

A ne w concep t  arises ,  partition -

in g th e clas s o f  manufacture d 

good s int o inherentl y dangerou s 

versu s non-dangerou s ones . 

scaffol d coffe e stea m balanc e 
gun ur n boile r  whee l 

C 
manufacture d item s 

'  inherentl y 
dangerou s 

item s 

> 
poiso n /  \ 

'  scaf f 
gun 

) 

The ne w clas s expands ,  absorb -

in g item s whic h originall y woul d 

not  hav e bee n bclude d i n it . 

I F 
thir d part y i s injure d b y 

an inherentl y dangerou s 

manufacture d ite m 

... THEN 
th e manufacture r  shoul d 

be hel d liabl e 
fo r  negligenc e 

wate r 
bottl e 

stea m 
boile r 

balanc e 
wheel 

ol d coffe e 
ur n 

C 
manufacture d item s 

dangerou s 
item s 

7 - A 

) 

Refinemen t  o f  th e conceptua l  hi -

erarch y remove s inconsbtancies . 

stea m balanc e 
boile r  whee l 

Anherently A /̂ forseeabl y 
dangerou s dangerou s 

V item s J  U f  defective . 

I F 
thir d part y i s injure d b y 

a dangerou s 

manufacture d ite m 

THEN 
th e manufacture r  shoul d 

be hel d liabl e 
fo r  negligenc e 

iso n gu n scaffol d c o poiso n gu n coffe e wat« f 
ur n bottl e 

Figur e 1 :  T h e "Inherentl y D a n g e r o u s *  Ebcampl e 
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"casing" a store in broad daylight in downtown Cleveland. McFadden's suspicions were aroiised 

when Terr y an d hi s friend s studie d an d walke d pas t  a  stor e an d the n conferre d wit h eac h othe r  som e 

tw o doze n times .  McFadde n suspecte d the y wer e plannin g a  robber y an d sinc e i t  wa s daytime ,  h e 

feare d tha t  i t  woul d b e a n arme d robber y an d tha t  th e thre e m e n wer e armed .  McFadde n accoste d 

an d stoppe d them .  W h e n Terr y mumble d somethin g unintelligibl e t o McFadden' s inquiries ,  h e 

grabbe d Terr y an d patte d d o w n th e outsid e o f  hi s clothing ,  fel t  a  pistol ,  an d subsequentl y remove d 

it .  H e di d th e sam e t o th e secon d m a n ,  wit h th e sam e resul t  o f  finding  a  loade d weapon .  Th e thir d 

m an wa s "clean* .  Terr y an d hi s co-defendan t  wer e convicte d o f  carryin g a  conceale d weapon .  The y 

appealed ,  an d th e Suprem e Cour t  hel d i t  wa s a n unreasonabl e searc h an d seizure . 

In the Supreme Court opinion, Chief Justice Warren immediately dismisses the prosecution's ar-

gument  tha t  Office r  McFtulde n ha d probabl e caus e (an d thu s it s conclusio n tha t  th e searc h an d 

seizur e wa s constitutionall y correc t  accordin g t o th e doctrin e a s i t  no w stood) .  W h a t  h e ha d wa s 

somethin g less .  Thu s th e constitutiona l  questio n wa s whethe r  on e ca n perfor m a  stop-and-fris k ( a 

kin d o f  arres t  an d search )  withou t  probabl e caus e an d unde r  wha t  conditions . 

The Court said : 

"We merely hold today that where a police officer observes unusual conduct which 

lead s hi m reasonabl y t o conclud e i n th e ligh t  o f  hi s experienc e tha t  crimina l  activit y 

m ay b e afoo t  an d tha t  th e person s wit h w h o m h e i s dealin g m a y b e arme d an d presentl y 

dangerous ,  wher e i n th e cours e o f  investigatin g thi s behavio r  h e identifie s himsel f  a s a 

policema n an d make s reasonabl e inquiries ,  an d wher e nothin g i n th e initia l  stage s o f  th e 

encovinte r  serve s t o dispe l  hi s reasonabl e fea r  fo r  hi s o w n o r  others '  safety ,  h e i s entitle d 

fo r  th e protectio n o f  himsel f  an d other s i n th e are a t o conduc t  a  carefull y limite d searc h 

of  th e oute r  clothin g o f  suc h person s i n a n attemp t  t o discove r  weapon s whic h migh t  b e 

use d t o assaul t  him. " 

-  Terr y v .  Ohio ,  39 2 U.S .  1  (1968) ,  a t  p .  44 3 

In other words, to reach the conclusion that P can STOP and FRISK X, five preconditions must 

be satisfie d : 

1.  ther e exist s reasonabl e suspicio n o f  X' s crimina l  activity ; 

2.  ther e exist s reasonabl e belie f  tha t  X  i s arme d an d dangerous ; 

3.  P  identifie s himsel f  a s a  polic e officer ; 

4.  P  make s reasonabl e inquiries ;  an d 

5.  ther e doe s no t  exis t  dispellin g evidence . 

Thi s landmar k decisio n fo r  th e first  tim e recognize d a n exceptio n t o th e requiremen t  tha t  Fourt h 

A m e n d m e nt  searche s an d seizure s mus t  b e base d o n probabl e cause . 

What followed Terry were cases fleshing out the scope of the stop-and-frisk rule by discussing its 

ingredien t  concept s an d th e necessit y o f  it s  preconditions .  Fo r  instance ,  fou r  year s late r  i n A d a m s 

V.  William s (1972) ,  th e Cour t  allowe d th e stop-and-fris k exceptio n t o cove r  th e somewha t  dubiou s 

instanc e o f  a n office r  reachin g throug h th e driver' s windo w t o reac h int o th e waistban d o f  th e drive r 

an d seiz e a  gun—no t  exactl y a  classi c exampl e o f  stop-and-frisk .  I n A d a m s ,  th e Cour t  als o seem s 

t o b e tryin g t o stretc h th e concep t  o f  reasonabl e suspicio n i n orde r  t o invok e th e rul e o f  Terry .  I n 

Terr y th e suspicio n wa s base d o n th e officer' s o w n observation s an d hi s o w n experienc e fro m mor e 

tha n 3 0 year s o f  detectiv e work ;  I n A d a m s ,  i t  i s  no t  base d o n th e officer' s o w n observatio n bu t  o n 
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a tip from an informant who had previously furnished unreliable information. In any case, Adams 

makes quit e clea r  tha t  th e condition s necessar y fo r  a  Terr y sto p ar e indee d les s tha n probabl e 

cause . 

Stretching the reasonable suspicion concept raises the specter of the stop-and-frisk exception swal-

lowin g u p th e establishe d rule s (especiall y vis-a-vi s probabl e cause )  o f  th e Fourt h Amendment . 

Thi s i s addresse d b y Justic e Brenna n i n hi s dissen t  wher e h e quote s th e lowe r  Appeal s Cour t  : 

*Terry v. Ohio was intended to free a police officer from the rigidity of a rule that 

woul d preven t  hi s doin g anythin g t o a  m a n ê̂ l3onabl y suspecte d (ou r  emphasi s added ) 

of  bein g abou t  t o commi t  o r  havin g jus t  committe d a  crim e o f  violence ,  n o matte r 

ho w grav e th e proble m o r  impellin g th e nee d fo r  swif t  action ,  unles s th e office r  ha d 

what  a  cour t  woul d late r  determin e t o b e probabl e caus e fo r  arrest .  I t  wa s mean t  fo r 

th e imminen t  dange r  o r  o f  har m recentl y perpetrate d t o person s o r  property ,  no t  th e 

conventiona l  one s o f  possessor y offenses .  I f  i t  i s  t o b e extende d t o th e late r  a t  all ,  thi s 

shoul d b e onl y wher e observatio n b y th e office r  himsel f  o r  wel l  authenticate d informatio n 

shows "tha t  crimina l  activit y m a y b e afoot. "  .. .  I  greatl y fea r  tha t  i f  th e contrar y vie w 

shoul d b e followed ,  Terr y wil l  hav e opene d th e sluicegate s fo r  seriou s an d unintende d 

erosio n o f  th e Fourt h Amendment. " 

-  40 7 U.S .  14 3 (1968) ,  a t  p .  14 7 

Justice Brennan emphasizes that reasonable suspicion is not the only condition necessary for a 

Terr y sto p an d tha t  fo r  a  suspicio n t o b e reasonabl e i t  mus t  b e base d o n "good "  information .  H e 

i s als o emphasizin g tha t  th e secon d conditio n requirin g th e existenc e o f  dange r  i s als o necessary .  I t 

i s  wel l  t o not e tha t  muc h polic e wor k involve s crime s o f  violenc e o r  possession ,  especiall y o f  drugs , 

and tha t  th e Terr y exceptio n wa s mean t  t o handl e certai n situation s growin g ou t  o f  th e forme r  an d 

not  a s a n investigator y tool—tha t  i s exactl y wha t  warrant s ar e for . 

In a separate dissent. Justice Marshall, with whom Justice Douglas joined, makes some meta-level 

comments o n th e evolutio n o f  thi s bod y o f  la w a s wel l  a s layin g ou t  hi s exceptio n t o i t  : 

"Four years have passed since we decided Terry v. Ohio, 392 U.S. 1 (1968), and its 

companio n cases ,  Sibro n v .  Ne w Yor k an d Peter s v .  Ne w York ,  39 2 U.S .  4 0 (1968) .  The y 

wer e th e first  case s i n whic h thi s Cour t  explicitl y  recognize d th e concep t  o f  stop-and -

fris k an d squarel y hel d tha t  polic e officer s may ,  unde r  appropriat e circumstances ,  sto p 

and fris k person s suspecte d o f  crimina l  activit y eve n thoug h ther e i s les s tha n probabl e 

cause .  Thi s cas e mark s ou r  first  opportunit y t o giv e som e flesh  t o th e bone s o f  Terr y 

et  al .  Unfortunately ,  th e flesh  provide d b y today' s decisio n canno t  possibl y b e mad e t o 

fit  o n Terry^ s skeleta l  framework. " 

-  40 7 U.S .  14 3 (1968) ,  a t  p .  14 8 

To recap, what we have seen in Terry and Adams (and also of Sibron and Peters mentioned by 

Marshall) ,  i s  th e hewin g ou t  (i n Terry )  o f  a  sizabl e exceptio n t o th e Fourt h A m e n d m e n t  requiremen t 

of  probabl e cause ,  an d essentiall y  a  carvin g ou t  o f  a n exceptio n t o th e exceptio n o f  Terr y (i n 

Adams)  despit e th e dissenters '  complaints .  Tha t  is ,  afte r  allowin g stop>-and-fris k i n Terr y whe n 

five  precondition s ar e met ,  th e Cour t  the n weaken s an d elevate s th e first  reasonabl e suspicio n 
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condition. So now the antecedent to the action stop-and-frisk rests primarily on the predicate of 

reasonabl e suspicio n whos e forc e ha s bee n weakene d b y stretchin g it s meaning . 

This second example of a learning episode is interesting to compare with our first. First of all, the 

stop-and-fris k episod e feel s lik e a  mor e compac t  learnin g episod e wher e th e first  di d not .  Wherea s 

th e court s too k fifty  o r  s o year s t o spel l  ou t  th e inherentl y dangerou s exception ,  th e stop-and-fris k 

exceptio n wa s well-articulate d i n on e case .  Th e emphasi s i n th e inherentl y dangerou s episod e wa s 

on progressivel y refinin g th e concep t  inherentl y dangerou s an d th e exceptio n t o th e privit y rule , 

an d th e situatio n onl y get s well-settle d i n th e final  case .  T h e emphasi s i n th e stop-and-fris k episod e 

i s o n arguin g th e importanc e o f  th e predicat e reasonabl e suspicio n an d spawnin g of f  a  discussio n 

m u ch lik e th e inherentl y dangerou s on e fo r  th e meanin g o f  th e concep t  o f  reasonabl e suspicion . 

Th e nex t  stag e o f  th e stop-and-fris k story ,  whic h w e don' t  hav e spac e t o recount ,  i s  t o wor k ou t 

what  i s mean t  b y a  "stop* ,  especiall y th e parameter s o f  it s duratio n an d plac e o f  occurrence .  Thu s 

bot h example s illustrat e h o w a  rul e an d th e concept s imderlyin g i t  evolv e jointly .  T h e tensio n i n 

interpretation—an d henc e learning—seesaw s betwee n formulatio n o f  th e rul e an d definitio n o f  it s 

ingredien t  concepts . 

THE ATTRACTIVE NUISANCE DOCTRINE 
LEARNING T H E R U L E O F T H E LEA D CAS E 

In our third and last example, we examine an episode from an area of trespass law : the doctrine 

of  attractiv e nuisance .  A  longe r  expositio n o f  thi s are a ca n b e foun d i n [Collins ,  1986] .  Thi s i s 

anothe r  exampl e o f  th e creatio n o f  a n exceptio n t o a  well-settle d rule .  However ,  instea d o f  focusin g 

on th e evolutio n o f  th e doctrina l  rule ,  w e focu s o n th e evolutio n o f  th e rul e o f  th e lea d case . 

Doctrinal rules are what we have examined in the first two examples. They are rules which sum-

mariz e th e stat e o f  th e cas e la w a s a  whole .  T h e rul e o f  a  <̂ ase .  o n th e othe r  hand ,  refer s t o wha t 

an individua l  cas e stand s fo r  i n th e law .  Th e differenc e i s mos t  apparen t  a t  th e en d o f  a  learnin g 

episode ;  initiall y  the y m a y b e identical .  A s exampl e o f  th e difference ,  th e final  doctrina l  rul e fo r 

liabilit y  o f  manufacturer s t o thir d partie s concern s item s whic h ar e dangerou s i f  defective .  Th e rul e 

of  th e lea d case ,  Thoma s v .  Winchester ,  say s tha t  onl y i n th e cas e o f  a n ite m inherentl y dangerou s 

i s ther e liability . 

Attractive nuisance doctrine deals with the liability of a landowner to young children who receive 

injurie s whil e trespassing .  Not e thi s i s a n exceptio n t o th e usua l  situatio n wher e a  landowne r 

owes n o dutie s t o trespassers ,  excep t  t o refrai n fro m intentionall y iî urin g the m eithe r  i n perso n 

or  throug h th e us e o f  traps .  Thi s doctrin e evolve d throug h a  lin e o f  case s i n th e manne r  w e hav e 

alread y see n i n ou r  first  tw o examples .  It s lea d cas e i s Siou z Cit y an d Pacifi c  Railroa d Compan y 

V.  Stou t  8 4 U.S .  65 7 (1873) . 

What we wamt to concentrate on in this section is describing how the legal system comes to learn 

what  Stou t  stand s for ,  tha t  is ,  wha t  th e rul e o f  Stou t  is .  I n it s mos t  specifi c  interpretation ,  th e 

rul e o f  Stou t  i s a  rul e wit h anteceden t  condition s identica l  t o th e lega l  fact s o f  th e case ,  an d wit h 

consequen t  identica l  t o it s lega l  conclusion .  I n discussin g th e rul e o f  a  cas e on e doe s no t  tisuall y 

want  t o stat e th e rul e i n thi s mos t  specifi c  for m fo r  the n i t  i s  sur e t o matc h almos t  n o othe r  cas e 

tha t  come s befor e a  cour t  an d thu s canno t  b e applie d t o thes e othe r  cases .  O n th e othe r  hand ,  i f 

one jump s t o generalities ,  especiall y i n th e antecedents ,  on e migh t  easil y over-generalize .  S o th e 
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problem becomes j\ist what range of possibilities is to be stood for by the case. This is another 

CEA-iik e task .  Again ,  subsequen t  case s wil l  b e th e sourc e o f  positiv e an d negativ e exemplars . 

This phenomenon of learning what a case stands for by examining successor cases was described 

by Kar l  Llewelly n : 

"Applying this two-faced doctrine of precedent to your work in a case class you get, 

i t  seem s t o me ,  som e resul t  a s thi s :  Yo u rea d eac h cas e fro m th e angl e o f  it s  m a x i m u m 

valu e a s preceden t  .. .  Contrariwise ,  yo u wil l  als o rea d eac h cas e fo r  it s m in imu m valu e 

as precedent ,  t o se t  agains t  th e m a x i m u m .. .  Th e first  questio n is ,  ho w muc h ca n thi s 

cas e b e fairl y mad e t o stan d fo r  b y a  late r  cour t  t o w h o m th e preceden t  i s welcome ? 

.. .  Th e secon d questio n is ,  ho w muc h i s ther e i n thi s cas e tha t  canno t  b e go t  around , 

eve n b y a  late r  cour t  tha t  wishe s t o avoi d it? " 

-  Llewellyn ,  1930 ,  a t  p .  6 9 

Llewellyn is clearly speaking of several things here such as the nature of precedent. He previously 

spok e o f  th e natur e o f  "loose "  versu s "strict "  precedent ;  th e forme r  i s readin g a  rul e broadl y t o 

cove r  a  larg e rang e o f  cases ,  th e limitin g maximall y genera l  situatio n bein g coverag e o f  al l  case s 

(i.e. ,  a  rul e wit h n o antecedents) ,  an d th e latte r  i s  readin g narrowl y t o cove r  a  smal l  rang e o f  cases , 

th e limitin g maximall y specifi c  situatio n bein g coverag e o f  onl y th e cas e wher e th e rul e originall y 

came from .  Tha t  is ,  th e rul e o f  preceden t  ca n allo w fo r  a  rang e o f  interpretation s jus t  a s w e se e i n 

versio n spaces . 

In order to see how this process of interpretation through subsequent cases leads to the rule of a 

case ,  w e loo k a t  ho w th e rul e o f  th e Stou t  cas e evolved .  A  summar y o f  th e fact s o f  Stou t  ar e : 

Henry Stout, who was a child of six years, was injured on a turntable belonging to the 

Siou x Cit y an d Pacifi c  Railroa d Company .  Th e turntabl e wa s i n a n ope n spac e nea r 

tw o travele d road s bu t  wit h fe w house s i n it s vicinity ;  i t  wa s abou t  a  quarte r  mil e fro m 

th e railroad' s statio n hous e an d wa s no t  enclose d o r  visibl y separate d fro m acUoinin g 

properties .  Stou t  wen t  t o pla y o n th e tiuntabl e o n th e suggestio n o f  tw o olde r  boys , 

aged nin e an d ten ,  on e o f  w h o m ha d previousl y playe d there .  A s th e boy s bega n t o tur n 

th e turntable ,  Henry' s foo t  wa s caugh t  betwee n th e en d o f  th e rai l  o n th e turntabl e a s 

i t  wa s revolving ,  an d th e en d o f  th e iro n rai l  o n th e mai n trac k o f  th e road ,  an d wa s 

crushed . 

Railroa d worker s ha d previousl y see n boy s playin g o n th e turntabl e an d ha d forbidde n 

the m fro m playin g there .  Thi s wa s Stout' s first  visi t  t o pla y there .  Th e turntabl e ha d 

a broke n latc h a t  th e tim e o f  th e accident ,  althoug h thi s latc h wa s easil y undon e an d 

whose mai n purpos e wa s no t  t o loc k o r  guar d th e turntabl e bu t  t o kee p i t  i n positio n 

whil e bein g used . 

The Supreme Court upheld the lower court's verdict for the plaintiff. It decided that the plaintiff was 

not  himsel f  negligent ,  eithe r  directl y o r  throug h hi s trespass ,  becaus e hi s tende r  ag e exempte d hi m 

fro m th e sam e degre e o f  car e require d o f  a n adult .  Thus ,  th e fac t  tha t  Henr y Stou t  wa s si x year s ol d 

i s mos t  relevan t  t o th e cas e an d th e languag e o f  th e opinio n suggest s tha t  thi s generalize s t o al l 

childre n o f  tende r  years .  Furthe r  lega l  conclusion s wer e :  (1 )  th e turntabl e wa s dangerou s an d likel y 

t o caus e iigur y t o childre n (evidence d b y Stout' s  injury) ;  (2 )  th e defendan t  shoul d hav e anticipate d 
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children would resort to it (evidenced by the fact that even though it was located in a remote place, 

childre n ha d previousl y playe d ther e an d ha d bee n observe d b y railroa d employees) ;  an d (3 )  th e 

defendan t  coul d hav e take n mino r  precaution s t o preven t  th e acciden t  (e.g. ,  fixed  th e broke n latch , 

erecte d a  fence) . 

To use CEA to learn the rule of Stout, we need to initialize our version space. See Figure 2. The 

most  specifi c  instanc e i s jus t  th e fact s an d conclusio n o f  Stou t  : 

A n t e c e d e n t :  Henr y Stou t 

w ho wa s si x year s ol d 

receive d a  crushe d foo t  fro m 

a dangerou s railroa d turntabl e 

on S C & P R R propert y 

on whic h h e trespasse d 

an d whic h S C & P R R coxil d hav e anticipate d 

an d whos e acciden t  wa s easil y preventabl e 

C o n s e q u e n t  :  S C & P R R i s negligen t  an d shoul d hav e anticipate d an d prevente d thi s incident . 

We als o nee d a  mos t  genera l  formulatio n o f  th e rul e o f  Stout .  T o d o thi s w e wil l  simpl y se t  al l  th e 

attribute s mentione d i n th e mos t  specifi c  rul e t o b e th e uppe r  o r  mos t  genera l  numeri c o r  symboli c 

value .  T h e valu e hierarchie s w e us e ar e somewha t  arbitrar y an d ar e fo r  illustrativ e purpose s 

only .  Thu s fro m subsequen t  cases ,  wha t  i s t o b e lezmie d i s no t  onl y th e ingredien t  conjunct s bu t 

als o thei r  range s o f  values .  Thi s sor t  o f  to p d o w n learnin g ha s recentl y bee n studie d b y F u an d 

Buchana n [1985 ]  i n thei r  R L program .  I n particular ,  al l  o f  ou r  subsequen t  case s wil l  b e negativ e 

trainin g instance s an d wil l  serv e t o specializ e th e rule . 

Training Instance 1: Smith v. Hopkins, 120 F 921 (1902): 

Facts: Plaintiff was an 18 year old high school student who was killed while on a picnic with his 

friend s whe n h e walke d u p o n a  pil e o f  railroa d tie s place d o n defendan t  railway' s righ t  o f  wa y an d 

whic h collapsed . 

Holding; Plaintiff lost. Court reasoned Stout did not apply here because pluntiff was 18 and of an 

understandin g mind . 

Rule Update: Specialize range of plaintiff's age from any age to young, the next most specific 

categor y excludin g a n 1 8 yea r  old. * 

Training Instance 2: Reidel et al. v. West Jersey RR Co., 177 F 374 (1910) 

Facts: Plaintiff, seven or eight years old, was playing with other children near a rulroad track and 

sa w som e flowers  o n th e othe r  sid e o f  th e track .  Acces s t o th e trac k wa s barre d wit h a  fenc e an d 

a bolte d gate .  T h e childre n unbolte d th e gat e an d starte d across .  Whil e crossing ,  pluntif f  fel l  o n 

th e "thir d rail "  an d wa s burne d b y th e current . 

Holding: For the defendant since, unlike Stout, the property was adequately guarded by a fence. 

'*W e coul d als o tr y t o specializ e Stou t  b y addin g a  coi\junc t  "no t  includin g railroa d ties* .  W e don' t  becaus e i n it s 

opinion ,  th e cour t  pointe d t o th e differenc e i n th e pluntiffs '  age s a s th e basi s t o distinguis h Stout . 
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Update: Specialize prevention predicate to exclude above average care. 

Training Instance 3: Heller «. N.Y., N.H. & H.R. Co., 265 F 192 (1920). 

Easis: Defendant owned and maintained an electrical wire passing close to a bridge abutment that 

was covere d wit h a  screen .  Th e plaintiff ,  a n eleve n yea r  ol d boy ,  climbe d th e abutmen t  som e twent y 

fee t  o r  more ,  climbe d throug h a  hol e i n th e screen ,  reache d ou t  wit h a  pain t  ca n som e 2 9 inches , 

touche d th e wire ,  an d wa s electrocuted . 

Holding: For the defendant since the plaintiff's extraordinary act was not foreseeable. 

Update: Specialize the range of anticipation predicate to exclude extraordinary unforeseeable situ* 

ations . 

Given these three training instances, the most general interpretation for the rule of Stout is now 

as show n i n Figur e 3  (th e mos t  specifi c  rul e i s unchanged) . 

In summary, what we have tried to illustrate with our third example is how the possible interpre-

tatio n o f  th e rul e o f  a  cas e i s refine d throug h subsequen t  cases .  I n particular ,  w e hav e show n ho w 

th e rul e o f  th e cas e i s specialize d throug h subsequent ,  negativ e trainin g instances . 

CONCLUSION 

What we have shown in this paper is how the law can be viewed as a system that learns from 

experienc e i n a  CEA-lik e manner .  W e presente d thre e episode s o f  suc h learning .  Th e first,  th e 

inherentl y dangerou s example ,  show s ho w th e la w learn s bot h a  rul e (actuall y a n exceptio n t o a 

rule )  an d th e underlyin g concep t  hierarch y simultaneously .  Th e second ,  stop-and-fris k example , 
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shows how the law refines a rule (again, an exception to a rule) through discussing ingredient 

precondition s a s wel l  a s (recursively )  learnin g th e concept s use d i n th e rule .  Th e thir d exampl e 

shows ho w futur e (negative )  exemplar s ar e use d t o lear n th e rul e o f  a  case . 
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