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Abstrac t 

In this paper we focus on the Distinguisher 's Wedge, an intellectual tool for respond-

in g t o a n argumen t  tha t  tw o case s ar e alik e b y assertin g reason s wh y the y ar e differen t 

and wh y th e difference s matter .  W e characteriz e th e wedg e a s involvin g a  searc h fo r 

distinctions ,  factua l  difference s betwee n th e case s tha t  ti e int o justification s fo r  treatin g 

the m differently .  W e sho w ho w th e wedg e ca n b e modelle d computationall y i n a  Case -

Based ReEisonin g ("CBR" )  syste m usin g precerfenh'a/justification s an d describ e ho w th e 

model  i s realize d i n ou r  H Y P O progra m whic h perform s lega l  reasonin g i n th e domai n 

of  trad e secre t  law .  Lega l  argument ,  wit h it s emphzisi s o n citin g an d distinguishin g 

precedent s an d lac k o f  a  stron g domai n model ,  i s  a n excellen t  domai n fo r  studyin g th e 

wedge.  W e sho w ho w H Y P O use s "dimensions" ,  "case-analysis-record "  an d "clai m lat -

tice "  mechanism s t o cit e an d distinguis h rea l  case s an d sugges t  ho w th e mode l  ma y b e 

extende d t o cove r  mor e sophisticate d kind s o f  distinguishing . 

1. Introduction 

Distinguishing is making explicit what is different about two cases and why that difference 

justifie s no t  treatin g the m th e sam e way .  I n everyda y argument ,  w e ar e ofte n calle d upo n t o 

distinguis h cases .  Fo r  example ,  a  twelv e yea r  old ,  whos e birthda y i s nex t  month ,  demand s tha t 

hi s over-protectiv e parent s tel l  hi m wh y h e can' t  g o t o th e movie s t o se e "Littl e Sho p o f  Horrors " 

but  hi s fifteen  yea r  ol d siste r  can .  Th e parents '  tas k i s t o distinguis h th e brother' s cas e fro m th e 

sister's .  Th e shor t  answer ,  a s i f  i t  wer e enough ,  is ,  "Becaus e you r  siste r  i s thre e year s older. "  But , 

one migh t  ask ,  o r  -  i f  on e i s twelve ,  deman d -  wh y tha t  differenc e make s a  difference ,  a  questio n t o 

whic h ther e ar e man y dubiou s responses ,  amon g them :  "You r  siste r  i s mor e mature" ;  "Th e movi e 

get s ou t  to o lat e -  it' s  pas t  you r  bedtime." ;  "Th e movi e i s rate d PG-1 3 -  it' s  fo r  teenagers." .  .  . , 

t o whic h ther e ar e a t  leas t  a s man y indubitabl e retorts :  "Bu t  I  a m a  teenager !  I' m goin g t o b e 1 3 

nex t  month." ;  o r  " I  coul d se e i t  i f  i t  wa s o n a  V C R bu t  no t  a t  th e movies!" ;  o r  "Noah' s parent s 
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le t  hi m g o se e it. "  Dubiou s a s th e response s are ,  ther e ar e plent y o f  othe r  difference s tha t  mee t  th e 

issu e eve n less :  "You r  siste r  i s a  gir l  an d you'r e a  boy." ;  "You r  siste r  ha s mor e mone y tha n yo u 

do. "  (On e ca n imagin e th e issue s fo r  whic h thes e difference s woul d mak e a  difference.) ;  an d som e 

difference s tha t  appea r  t o favo r  th e opposit e conclusion :  "You r  siste r  ha s mor e homewor k tha n yo u 

do. " 

Distinguishin g i s s o fundamenta l  i t  i s  lik e on e o f  mechanics '  simpl e machines ,  lik e a  reasoner' s 

wedge,  a  too l  tha t  use s th e poin t  o f  th e factua l  differenc e t o pr y th e tw o case s apart .  On e hear s 

thi s kin d o f  argumen t  i n man y divers e domains :  i n argument s abou t  mathematic s (I f  figur e 6 

i s a  polyhedro n the n wh y isn' t  figur e 7 ? [Lakatos ,  1976]) ;  i n scientifi c  researc h (I f  tw o person s 

wer e expose d t o th e sam e viru s wh y di d onl y on e ge t  th e disease?) ;  i n historica l  politica l  analysi s 

(America' s Nicaragu a polic y i s leadin g t o anothe r  Vietnam.) ;  And ,  o f  course ,  i n lega l  argument s 

(Levi ,  1949] .  I n eac h domain ,  th e distinction s (o r  lac k o f  them )  elucidate d i n th e response s ar e th e 

bedroc k o f  effectiv e analysis . 

2. The Distinguisher's Wedge 

Distinguishing involves searching for distinctions, factual differences between the two cases that 

ti e int o justification s fo r  treatin g the m differently .  I n it s mos t  genera l  form ,  th e wedg e work s lik e 

this : 

(1) A reeisoner must respond to an assertion in an argument by analogy that since case 

Q i s jus t  lik e cas e /3 ,  a  shoul d b e treate d i n th e sam e wa y a s /9 ; 

(2 )  A m o n g th e tool s i n th e reeisoner' s ki t  i s  th e wedge .  I n searchin g fo r  distinctions ,  th e 

would-b e distinguishe r  ha s tw o alternative s tha t  h e pursue s i n parallel : 

1. Search for factual differences with which to take advantage of known justifications. 

I f  possible ,  th e reasone r  wil l  tr y t o fin d ou t  o r  infe r  ne w fact s abou t  a  o r  / 9 tha t 

constitut e suc h differences . 

2.  Searc h fo r  possibl e justification s wit h whic h t o tak e advantag e o f  know n o r  possibl e 

factua l  difference s betwee n a  an d /? . 

(3) Assuming that the search for distinctions is successful, the reasoner must still evaluate 

ho w usefu l  th e distinction s ar e a s responses .  B y citin g th e distinction ,  th e reasone r 

change s th e stat e o f  th e argumen t  an d ma y introduc e ne w fact s o r  justification s tha t  wil l 

hav e t o b e defended . 

The need to distinguish drives both factual inquiry and theory building. It prompts the dis-

tinguishe r  t o investigat e fo r  ne w factua l  difference s an d t o find  o r  creat e theorie s tha t  assig n th e 

desire d significanc e t o th e differences .  Th e parents '  responses ,  fo r  example ,  poin t  ou t  factua l  dif -

ferences ,  i n th e childrens '  ages ,  maturit y an d bedtimes ,  a s wel l  a s theorie s wh y th e difference s 

matter ,  rangin g fro m invokin g th e rul e tha t  movie s ar e onl y fo r  thei r  rate d ag e grou p t o a n implie d 

theor y abou t  movies '  effec t  o n children .  Th e factua l  differenc e an d th e justificatio n are ,  o f  course , 

intimatel y related .  Th e se x difference ,  fo r  example ,  ma y no t  appea r  relevan t  except ,  arguably ,  i n 

ligh t  o f  a  theor y tha t  girl s  matur e faste r  tha n boys . 

A purporte d distinctio n ca n b e dispute d a t  a  range  o f  levels ,  includin g disagreement s abou t  th e 

asserte d factua l  differences ,  thei r  significance ,  o r  th e validit y o f  th e justifications .  A m o n g th e way s 
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t o respon d t o a  distinctio n are :  (1 )  t o cit e anothe r  cas e tha t  minimize s th e difTerenc e asserte d b y th e 

distinguisher ,  i n effec t  grantin g tha t  th e differenc e doe s matte r  (e.g. ,  citin g th e exampl e o f  twelv e 

year  ol d Noa h wit h th e permissiv e parents .  On e ca n almos t  hea r  th e parent' s nex t  distinction : 

"Jus t  becaus e Noah' s parent s allo w hi m t o d o certai n thing s doe s no t  mea n . . . " ) ;  (2 )  t o asser t 

tha t  th e justificatio n applie s t o a  jus t  a s muc h a s i t  applie s t o (3 ,  (e.g. ,  " I  a m a  teenager!") ,  i n 

effec t  grantin g tha t  th e justificatio n i s vali d bu t  questionin g th e meanin g o f  th e justification .  Thi s 

i s a n exampl e o f  ho w th e wedg e put s pressur e o n a  definition ;  (3 )  t o gran t  th e differenc e bu t  sho w 

tha t  i t  actuall y lead s t o th e opposit e o f  th e distinguisher' s conclusion .  Fo r  example ,  th e suppose d 

differenc e i n maturit y ma y impl y tha t  th e siste r  ha s greate r  responsibilit y  -  lik e homewor k -  an d 

driv e a  factua l  quer y whethe r  siste r  doe s no t  hav e a  bi g repor t  du e tomorro w an d shouldn' t  b e goin g 

t o th e movie s afte r  all .  I n othe r  words ,  th e asserte d distinctio n backfires ;  o r  (4 )  t o cit e a  counte r 

exampl e t o th e justificatio n (e.g. ,  Noa h sa w th e PG-1 3 movi e despit e bein g les s tha n thirteen. ) 

Ther e ar e man y way s t o evaluat e w h o win s th e battl e ove r  whethe r  ther e i s a  distinctio n betwee n 

th e cases .  Goo d way s t o los e suc h arguments ,  a t  leas t  i n som e domains ,  ar e t o lea d of f  wit h a n 

exampl e a  fo r  whic h th e opponen t  ca n cit e numerou s equall y analogou s counte r  examples ,  o r  t o 

asser t  a  distinctio n tha t  ca n b e turne d agains t  th e distinguisher' s position .  Goo d arguer s tak e thes e 

evaluatio n criteri a int o accoun t  i n strategicall y plannin g thei r  arguments . 

3. Computationally Modelling the Wedge - a Case-Based Approach 

One major problem for computationally modelling the wedge is controlling the inferencing 

necessar y t o find a  distinctio n betwee n case s a  an d /? .  Th e justificatio n par t  o f  a  distinctio n ma y 

be a n explanator y chai n o f  inference s i n term s o f  som e causa l  theory ,  fo r  exampl e th e "maturity " 

theor y o f  th e initia l  example ,  o r  mor e simply ,  invocatio n o f  th e rul e tha t  PG-1 3 movie s ar e onl y fo r 

teenagers ,  whos e conclusio n applie s t o / ? bu t  not ,  becaus e o f  som e factua l  difference ,  t o a .  I n ligh t 

of  th e theory ,  tha t  differenc e i s crucia l  an d worth y o f  a  distinction .  Bu t  ho w doe s a  syste m find  th e 

differenc e an d th e theory ? Ther e ma y b e man y difference s betwee n a  an d /? ,  no t  al l  o f  whic h ar e 

relevan t  t o th e issu e posed .  Th e relevanc e o f  eve n a  crucia l  differenc e ma y no t  becom e apparen t 

excep t  afte r  a  possibl y lon g chai n o f  inferences ,  an d i t  ma y "cut "  th e wron g way ,  tha t  is ,  lea d t o a 

chai n o f  inference s tha t  hurt s th e distinguisher' s position .  Ther e m a y als o b e man y theorie s tha t 

woul d lea d t o th e conclusio n tha t  tha t  a  an d ̂  shoul d b e treate d differently .  Whic h on e shoul d th e 

syste m try ? H o w fa r  shoul d i t  backchai n befor e decidin g tha t  ther e i s n o crucia l  differenc e betwee n 

a an d 1 3 alon g th e line s o f  tha t  theory ? 

Anothe r  proble m i s i n dealin g wit h th e "ope n texture "  o f  th e predicate s i n th e rule s representin g 

th e theory .  I t  i s  no t  possibl e simpl y t o defin e th e predicate s an d hop e tha t  there' s a n en d t o it . 

The boy' s respons e i s quit e reasonable .  Dependin g o n th e context ,  "Teenager "  sometime s mean s 

" > 13 "  bu t  sometime s i t  ma y als o mea n "o f  th e leve l  o f  maturit y o f  a t  leas t  a n averag e 1 3 yea r 

old. "  Ad d thi s wrenc h int o th e machiner y o f  controllin g inferencin g an d thing s ge t  reall y messy . 

A case-base d approac h t o modellin g th e wedg e take s a  shor t  cu t  acros s th e proble m o f  controllin g 

inferencing .  A  centra l  element  o f  a  G B R approac h i s th e us e o f  precedentia l  justification s instea d 

of  chain s o f  inference s t o simplif y th e contro l  problem .  A  C B R syste m assume s tha t  th e fact s tha t 

a prio r  cas e ha d a  certai n cluste r  o f  features ,  an d tha t  th e decisio n o f  th e prio r  cas e wa s mad e 

becaus e o f  som e o f  thos e feature s an d inspit e o f  others ,  ar e a  basi s fo r  a  precedentia l  justificatio n 

fo r  comin g t o th e sam e conclusio n i n a  futur e ceis e wit h a  simila r  combinatio n o f  features . 

Consistentl y wit h it s us e o f  precedentia l  justifications ,  C B R assume s tha t  whe n a  decisio n i s 
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made abou t  a  cjise ,  th e decide r  assign s credi t  o r  blam e t o som e o f  th e case' s factua l  feature s a s eithe r 

contributin g i n favo r  o f  o r  agains t  th e decision .  I n effect ,  th e decisio n o f  a  case :  (1 )  Select s certai n 

feature s tha t  ar e importan t  enoug h fo r  purpose s o f  credi t  assignment ;  (2 )  Cluster s th e selecte d 

features ;  an d (3 )  "Weights "  them ,  rankin g th e feature s i n th e cluste r  tha t  favo r  th e decisio n highe r 

tha n thos e agains t  it ,  a t  leas t  i n tha t  case .  Th e factua l  similaritie s an d difference s amon g case s tha t 

ar e importan t  i n th e domai n ar e th e one s tha t  previou s case s hav e foun d t o b e important ;  the y ar e 

predefine d fo r  th e syste m an d use d a s th e basi s fo r  indexin g th e case s i n th e C K B .  i n othe r  words , 

th e ceise s i n th e C K B ar e indexe d b y th e sam e feature s tha t  ar e involve d i n credi t  assignmen t  an d 

precedentia l  justifications . 

I n essence ,  th e C B R approac h control s th e inferencin g proble m b y flattening  ou t  th e dept h o f 

inferencin g neede d t o com e u p wit h precedentia l  justifications .  Althoug h th e dept h o f  inferencin g 

i s shallow ,  th e dept h o f  analysi s i s no t  b y virtu e o f  th e breadt h o f  th e index ,  th e siz e an d diversit y 

of  th e C K B ,  an d th e mechanis m fo r  selectin g th e bes t  case s t o us e a s precedents . 

4. The HYPO Program 

HYPO is a CBR program that reasons about a fact situation by critically comparing it to 

preceden t  cases .  It s domai n i s trad e secre t  la w [Risslan d & ;  Ashley ,  1986 ;  Risslan d A :  Ashley , 

1987 ;  Ashle y &  Rissland ,  1987] .  Th e la w i s a n excellen t  domai n fo r  studyin g th e wedge ,  sinc e 

distinguishin g an d th e us e o f  precedentia l  justification s ar e primar y component s o f  lega l  argumen t 

Levi ,  194 9 . 

The mai n source s o f  lega l  knowleg e i n H Y P O ar e containe d i n HYPO' s C K B an d it s librar y o f 

dimensions .  Dimension s represen t  th e lega l  relationshi p betwee n variou s cluster s o f  operativ e fact s 

and th e lega l  conclusion s the y suppor t  o r  undermine .  Dimension s provid e no t  onl y indice s int o 

line s o f  case s bu t  a  scal e fo r  comparin g case s i n term s o f  importan t  factua l  difference s tha t  affec t 

th e strength ,  o r  weakness ,  o f  a  fac t  situatio n wit h respec t  t o tha t  lin e o f  reasoning .  Fo r  instance , 

one lin e o f  trad e secre t  case s focusse s o n th e degre e t o whic h th e "ca t  (i.e. ,  secret )  ha s bee n le t 

out  o f  th e bag" ,  eve n b y th e complainin g plaintiff ,  himself :  tha t  is ,  ho w man y disclosure s o f  th e 

putativ e secre t  wer e ther e an d o f  wha t  kind ? Thi s wa y o f  lookin g a t  a  trad e secre t  cas e (capture d 

by th e Disclose-Secret s dimension )  provide s on e approac h t o resolvin g a  misappropriatio n disput e 

and wji s use d i n th e Dat a Genera l  an d Yokan a case s discusse d belowj ^  Anothe r  approac h migh t 

emphasiz e th e competitiv e advantag e gaine d b y th e defendan t  a t  th e plaintiff' s  expens e o r  th e 

switchin g o f  a  ke y employe e fro m th e plaintif f  t o th e defendan t  [Risslan d k .  Ashley ,  1986] .  Eac h 

dimensio n has :  prerequisites ,  expresse d i n term s o l  factua l  predicates ,  tha t  tel l  whethe r  a  dimensio n 

applie s t o a  cas e o r  not ;  foca l  slot s tha t  singl e bu t  th e particula r  fact s makin g a  cas e stronge r  o r 

weaker  alon g th e dimensio n an d rang e informatio n tha t  tell s  ho w a  chang e i n th e foca l  slo t  affect s 

tha t  strengt h (e.g. ,  fo r  Disclose-Secrets ,  th e foca l  slo t  i s  th e numbe r  o f  disclosees .  Increasin g tha t 

number  weaken s th e plaintiff' s  position. )  Se e generall y (Ashley ,  198 6 . 

5. HYPO'S Model of Distinguishing 

HYPO's model of distinguishing uses dimensions, case-analysis-records an6 claim lattices to find 

bot h relevan t  factua l  difference s an d precedentia l  justifications .  Dimension s provid e HYPO' s handl e 

on factua l  difference s an d a  mean s fo r  extrapolatin g fro m prio r  cases .  B y virtu e o f  dimensions ' 

definitions ,  H Y P O know s tha t  a  particula r  differenc e i s significan t  an d whic h side ,  n  o r  8 ,  th e 
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differenc e favors .  Dimension s als o provid e a  precedentia l  justificatio n fo r  wh y th e differenc e matter s 

-  becaus e th e differenc e represent s eithe r  a  strengthenin g o r  weakenin g o f  feature s tha t  mattere d 

i n prio r  case s indexe d b y th e dimension .  Th e case-anaiysis-recor d an d clai m lattice s enabl e H Y P O 

t o compar e case s i n term s o f  multipl e dimensions '  cumulativ e effect s a s wel l  a s alon g individua l 

dimensions .  Th e difference s the y dea l  wit h represen t  eithe r  a  strengthenin g o r  weakenin g o f  th e 

closenes s o f  th e analog y betwee n a  prio r  cas e an d th e cfs . 

Her e i s ho w th e mode l  works .  First ,  i n analyzin g a  ne w cfs ,  H Y P O run s throug h th e librar y o f 

dimension s an d produce s a  case-analysis-recor d tha t  contains :  (1 )  applicabl e factua l  predicates ; 

(2 )  applicabl e dimensions ;  (3 )  near-mis s dimensions ;  (4 )  potentia l  claim s an d (5 )  relevan t  case s fro m 

th e C K B .  Near-mis s dimension s ar e thos e fo r  whic h some ,  bu t  no t  all ,  o f  th e prerequisite s ar e 

satisfied .  Th e combine d lis t  o f  applicabl e an d near-mis s dimension s i s calle d th e D-Hst .  Figur e 1 

describe s a  cf s based ,  fo r  purpose s o f  illustration ,  o n Dat a Genera l  v .  Digita l  Compute r  Controls , 

Inc. ,  a  rea l  cas e i n th e C K B (bu t  wit h on e difference :  th e cf s involve s 1200 0 disclosure s o f  plaintiff' s 

secre t  whil e Dat a Genera l  involve d onl y 6000. )  Figur e 2  show s th e case-analysis-recor d fo r  th e cfs . 

Second ,  H Y P O use s th e case-analysis-recor d t o construc t  th e clai m lattice ,  whic h i s a  lattic e 

suc h that :  (I )  th e roo t  i s th e cf s togethe r  wit h it s D-list ;  an d (2 )  successo r  node s contai n pointer s 

t o case s tha t  shar e a  subset ,  usuall y proper ,  o f  th e dimension s i n th e cfs' s D-list .  Figur e 3  show s 

th e clai m lattic e actuall y generate d b y th e H Y P O progra m fo r  analyzin g th e cf s o f  Figure s 1  fro m 

th e viewpoin t  o f  a  trad e secret s misappropriatio n clai m [Ashle y &c Rissland ,  1987] .  (Ther e i s a 

separat e clai m lattic e fo r  eac h possibl e claim. ) 

The orderin g schem e enable s clai m lattice s t o captur e a  sens e o f  closenes s t o th e cf s o f  case s i n 

th e C K B .  Thos e sharin g mor e dimension s ar e neare r  t o th e cfs .  Thos e node s closes t  t o th e roo t 

whose subset s o f  th e cfs' s D-lis t  d o no t  contai n near-mis s dimension s ca n b e considere d most-on -

point-case s "rnopc's "  t o th e cfs ;  lea f  node s ar e th e least-on-point .  Al l  o f  th e case s displaye d ar e 

relevan t  t o th e cf s becaus e the y al l  shar e som e legall y importan t  strength s o r  weaknesse s wit h th e 

fac t  situatio n a s represente d b y th e dimension s share d wit h th e cfs . 

Third ,  H Y P O use s th e case s i n th e clai m lattic e t o mak e an d respon d t o argument s b y analog y 

abou t  th e cf s citin g thos e case s a s precedents .  Differen t  majo r  branche s o f  th e lattic e indicat e 

differen t  way s t o argue  th e case ,  effectivel y on e wa y fo r  eac h grou p o f  mope's .  H Y P O ca n argue  th e 

cas e fo r  sid e 1 ,  le t  u s sa y th e plaintif f  ("jr" )  i n th e cfs ,  b y citin g a  pro-; r  mope .  A s i t  happens ,  i n 

Figur e 3 ,  th e onl y m o p e i s th e pro-; r  Dat a Genera l  ease ,  s o H Y P O cite s i t  i n favo r  o f  th e plaintiff : 

a] ^-* For Side 1: (point) n wins. 

Case Cited :  Dat a Genera l 

{ n i n ef s an d cite d cas e disclose d secret s 

but  disclosure s subjec t  t o restriction. ) 

Since mope's share the most legally important strengths and weaknesses with the cfs (i.e. mope's 

ar e th e closes t  analogie s t o th e efs) .  Dat a Genera l  i s  th e mos t  persuasiv e cas e H Y P O coul d cit e 

fo r  th e defendan t  a s sid e 1 .  (Fo r  purpose s o f  illustratio n Dat a Genera l  i s  als o th e basi s o f  th e cf s 

i n Figur e 1 .  I t  i s  encouragin g tha t  afte r  analyzin g th e efs ,  H Y P O ha s foun d th e nearl y indentica l 

cas e t o b e mos t  o n point! )  Tele x v .  IBM ,  fo r  example ,  i s  no t  a  mop e because ,  althoug h i t  i s  ver y 

clos e t o th e root ,  th e Competitive-Advantag e dimensio n whic h applie s t o Telex ,  an d whic h woul d 

hel p n  i f  i t  applie d t o th e cfs ,  i s  onl y a  near-mis s fo r  th e cfs .  (Not e tha t  Competitive-Advantag e i s 

*' d i n Figur e 3. )  I n support  o f  th e citation ,  H Y P O draw s th e analog y betwee n th e mop e an d th e 

cfs .  Th e relevantl y simila r  fact s ar e jus t  thos e summarize d b y th e dimension[s ]  tha t  appl y t o bot h 
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(i.e. ,  Disclosed-Secret s an d Restricted-Disclose ,  th e latte r  capturin g th e ide a tha t  i f  th e disclosee s 

agre e t o maintai n confidentiality ,  the n th e secre t  i s  safe. ) 

H Y PO respond s t o point s lik e [a ]  b y distinguishin g th e cite d cas e usin g thre e basi c methods : 

(I )  Comparin g th e strength s o f  cf s an d cite d cas e alon g th e dimension s the y shar e i n common ;  (2 ) 

Findin g strength s o r  weaknesses ,  represente d b y dimensions ,  tha t  cf s an d cite d cas e d o no t  share . 

(3 )  Findin g othe r  cjise s tha t  ar e mor e o n poin t  tha n th e cite d case . 

Response s [b] ,  [d ]  an d [f ]  belo w illustrat e thes e methods .  A s a n exampl e o f  th e first  method , 

conside r  ho w H Y P O distinguishe s Data-Genera l  fro m th e cfs ,  o n behal f  o f  sid e 2 ,  th e defendant , 

by comparin g value s o f  th e foca l  slot s o f  th e share d dimension : 

b| <—^ For Side 2: (response to [a]) 

Case Distinguishe d b y 6 :  Dat a Genera l 

{ n i n csis e disclose d t o 600 0 outsiders ;  ' 

600 0 « :  1200 0 disclosure s i n cfs. ) 

HYPO knows from the claim lattice and the range information about the Disclose-Secrets di-

mension ,  tha t  Dat a Genera l  present s a  stronge r  cas e becaus e n  disclose d th e confidentia l  informatio n 

t o fewe r  outsiders . 

Th e secon d metho d involve s focussin g o n fact s associate d wit h unsAarerfdimension s tha t  helpe d 

a part y (j r  o r  S )  i n th e cite d cas e o r  hur t  th e correspondin g part y i n th e cfs .  Suppos e th e Tele x 

cas e wer e cite d o n behal f  o f  plaintif f  a s Sid e 1 : 

c] '—• For Side 1: (point) n wins. 

Case Cited :  Telex . 

In Figure 3, Telex is a potential mope, that is, a case close to the root, some of whose applicable 

dimension s ar e onl y near-misse s wit h respec t  t o th e cfs .  H Y P O distinguishe s Tele x o n behal f  o f 

defendan t  a s Sid e 2  b y pointin g ou t  th e fact s tha t  hel p t t  i n Tele x an d tha t  ar e associate d wit h 

dimension s tha t  ar e eithe r  near-misse s {^Competitive-Advantage )  o r  inapplicabl e {Bribe-Employee ) 

t o th e cfs : 

d] «-^ For Side 2: (response to [c]) 

Case Distinguishe d b y 8 :  Tele x 

{• n i n cas e gaine d competitiv e advantage ; 

6 i n cas e bribe d tt' s  employees. ) 

The third method of distinguishing involves finding a case, favorable to the responding side, 

whose overal l  factua l  differenc e fro m th e cf s i s les s tha n tha t  o f  th e cite d case .  A  mope ,  fo r  example , 

distinguishe s al l  pro-opponen t  case s i n an y successo r  node s o f  th e clai m lattic e becaus e i t  i s  mor e 

on point .  ( A m o p e doe s no t  distinguis h opponent' s case s i n othe r  branche s o f  th e lattic e -  tha t 

woul d b e lik e comparin g apple s an d oranges. )  I f  on e wer e startin g th e argumen t  fro m th e othe r 

sid e an d cite d th e Midland-Ros s an d Yokan a case s o n behal f  o f  defendan t  a s Sid e 1 : 

^-* For Side 1: (point) 6 wins. 

Cases Cited :  Midland-Ross ,  Yokan a 

{i r  i n cf s an d cite d case s disclose d secret s t o outsiders.) , 
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H Y PO respond s b y pointin g ou t  th e pro-j r  strengt h tha t  Dat a Genera l  share s wit h th e cf s 

but  whic h i s missin g fro m Midland-Ros s an d Yokana ,  namel y tha t  th e disclosure s wer e subjec t  t o 

restriction s t o maintai n confidentialit y  ( a featur e capture d b y th e Restricted-Disclos e dimensio n 

tha t  applie s t o th e cf s an d Dat a Genera l  bu t  no t  t o Midland-Ros s o r  Yokana) .  I n othe r  words , 

hypo' s respons e fo r  plaintif f  a s sid e 2  is : 

f] <-^ For Side 2: (response to [e]) 

Cases Distinguishe d b y jt :  Midland-Ross ,  Yokan a 

(Althoug h n  i n case s an d cf s mad e disclosures , 

disclosure s i n case s wer e no t  o n confidentia l  basis ; 

Dat a Genera l  i s  mor e o n point. ) 

HYPO uses the knowledge of how a case may be distinguished to prompt the user to find 

new factua l  difference s an d ne w justification s tha t  woul d strengthe n o r  weake n th e argument .  Fo r 

example ,  H Y P O use s th e distinctio n betwee n th e Tele x cas e an d th e cf s elucidate d i n respons e 

[d )  t o pos e a  hypothetica l  varian t  o f  th e cf s i n whic h th e factua l  differenc e betwee n th e tw o i s 

reduce d (Risslan d k .  Ashley ,  1986 ;  Ashle y k  Rissland ,  1987] .  Th e hypothetica l  prompt s th e use r  t o 

investigat e whethe r  n  i n th e cf s gaine d a  competitiv e advantag e o r  S  i n th e cf s bribe d n' s employees , 

i n whic h cas e th e Tele x cas e woul d becom e a  powerfu l  preceden t  fo r  th e n  tha t  coul d no t  b e s o 

readil y distinguished . 

6. Evaluating HYPO's Model of the Distinguisher's Wedge 

hypo's model allows it to distinguish cases in a manner similar to what is actually done in 

cour t  opinion s i n case s involvin g simila r  issue s t o ou r  cfs .  I n Mixin g Equipmen t  Co .  v .  Philadelphi a 

Gear,  Inc. ,  43 6 F.2 d 1308 ,  131 5 (3 d Cir. ,  1971) ,  th e cour t  distinguishe d th e Yokan a cas e a s follows : 

(Another case] and Midland-Ross Corp. v. Yokana, 293 F. 2d 411 (3 Cir. 1961) cited 

by appellant s ar e inapposite .  The y involv e situation s i n whic h restrictiv e covenant s ha d 

not  bee n utilize d b y th e forme r  employer . 

In Data General Corp. v. Digital Computer Controls, Inc., 357 A.23 105, 109 (Del. Ch., 1975), 

th e rea l  cas e o n whic h th e cf s i s based ,  th e cour t  too k pain s t o poin t  out ,  wit h respec t  t o th e 

drawing s tha t  ha d bee n disclose d t o customers : 

Such drawings bore a proprietary notice or legend, and the machine itself was accom-

panie d b y a  ...confidentialit y  agreemen t  limitin g tli e us e o f  suc h drawing s t o mainte -

nance ,  a s oppose d t o manufacture ,  whic h wa s state d t o b e forbidde n withou t  plaintiff' s 

consen t  i n writing . 

In National Rejectors, Inc. v. Trieman, 409 S.W. 2d 1, 40-42 (Sup. Ct. Mo., 1966) the court 

said : 

Wje do find some significant parallels between the i&(.„s of this case and those of 

Midland-Ros s Corporatio n v .  Yokana ,  (D.C .  N.J.) ,  18 5 F  Supp .  594 .  ...Wha t  wa s 

lackin g i n Yokan a a s i n thi s case ,  wa s an y evidenc e that ,  prio r  t o defendant' s competition , 
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plaintif f  considere d th e informatio n whic h Yokan a sough t  t o us e trad e secrets .  Th e cour t 

pointe d ou t  tha t  plaintiff' s  blueprint s i n Midland-Ros s wer e furnishe d plaintiff' s  supplier s 

and customer s an d potentia l  customers .  Th e cour t  foun d a n absenc e o f  precaution s o n 

th e par t  o f  plaintif f  t o kee p secre t  informatio n regardin g it s machines . 

7. Extending HYPO's Model of the Wedge 

hypo's model of distinguishing does not yet support all of the kinds of disputes that attorneys 

hav e abou t  justifications .  Attorney s argu e abou t  th e significanc e o f  a  court' s  holdin g i n a  prio r  cas e 

i n mor e abstrac t  terms ,  usin g predicate s tha t  obtai n wid e currenc y i n th e analysi s o f  particula r 

claim s (e.g. ,  wha t  attorney s woul d cal l  th e element s o f  a  claim ,  generalize d statement s tha t  purpor t 

t o defin e th e necessar y requirement s o f  a  claim. )  Consider ,  fo r  example ,  alternativ e way s fo r 

defendant' s attorne y t o stat e th e respons e i n [b] : 

Data General does not help the plaintiff. With 12000 disclosures, plaintiff doesn't have 

a secre t  t o protec t  anymore ,  regardles s o f  whethe r  th e disclosee s agree d t o maintai n 

confidentialit y  o r  not . 

More interestingly, the attorney might address the court: 

If you hold in favor of a plaintiff who heis disclosed its "secret" to 12000 outsiders then, 

regardles s o f  whethe r  the y hav e agree d t o maintai n confidentialit y  o r  not ,  yo u ar e effec -

tivel y doin g awa y wit h th e requiremen t  impose d i n Midlan d Ros s an d Yokan a tha t  trad e 

secret s b e secret . 

This kind of response (reminiscent of the "I am a teenager!" response) is common enough in the 

law .  H Y P O avoid s representin g detaile d definition s o f  predicate s use d i n justification s lik e "secret " 

so et s no t  t o compoun d th e inferenc e contro l  problem .  Compar e thi s t o th e classi c rule-base d 

approac h o f  Waterma n an d Peterso n [1981 ]  wh o woul d us e eve r  mor e refine d rule s t o defin e lega l 

predicates .  A s Gardne r  point s out ,  ther e i s n o wa y i n jurisprudenc e t o specif y logica l  definition s 

fro m whic h i t  i s  possibl e t o deduc e whethe r  th e predicat e i s satisfie d [Gardner ,  1984] .  Gardne r 

propose d t o us e case s t o resolv e "hard "  issue s abou t  th e meaning s o f  predicates ,  bu t  he r  mai n 

approac h an d he r  "cases "  wer e ver y rule-like . 

HYPO's mode l  does ,  however ,  poin t  t o a  middl e groun d fo r  providin g predicate s wit h a  kin d 

of  operationa l  meaning ,  no t  i n term s o f  a  logica l  definition ,  bu t  i n term s o f  th e boundarie s o f 

fac t  situation s t o whic h th e predicat e ha s bee n hel d t o appl y o r  no t  an d knowledg e o f  ho w thos e 

boundarie s ma y b e stretched .  H Y P O doe s know ,  fo r  example ,  tha t  Dat a Genera l  i s  a n extrem e cas e 

fo r  plaintiff s i n som e sense .  I t  i s  a  boundar y cas e fo r  plaintif f  alon g th e Disclose-Secret s dimension , 

th e weakes t  cas e alon g th e dimensio n tha t  th e plaintif f  stil l  won .  A  boundar y cas e ma y o r  ma y 

not  b e a s o n poin t  a s a  mope ,  bu t  i t  i s  stil l  usefu l  a s a  precedent .  A  boundar y cas e ma y b e use d 

t o convinc e a  cour t  tha t  i t  i s  no t  makin g ne w la w b y showin g that ,  eve n i f  th e cour t  wer e t o rul e 

fo r  th e plaintif f  i n th e cfs ,  th e cf s woul d stil l  no t  b e th e wors t  case ,  a t  leas t  i n som e sense ,  tha t  a 

plaintif f  ha s won . 

Of  course ,  th e meanin g o f  a  predicat e i n a  justificatio n lik e "secret "  i s  no t  one-dimensiona l  bu t 

the n neithe r  i s th e meanin g o f  th e clai m o f  trad e secret s misappropriation .  H Y P O represent s th e 

latte r  b y associatin g variou s claim s wit h cluster s o f  dimensions .  I n a  sense ,  th e case s indexe d b y th e 
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dimension s scop e ou t  th e boundarie s o f  fac t  situation s tha t  hav e o r  hav e no t  bee n deeme d t o presen t 

winnin g trad e secret s claims .  I n a  simila r  way ,  H Y P O coul d "tag "  certai n importan t  predicate s 

suc h a s th e element s o f  a  claim ,  wit h case s tha t  scop e ou t  th e boundarie s o f  fac t  situation s tha t 

have o r  hav e no t  bee n deeme d t o satisf y th e predicate .  H Y P O woul d the n kno w wha t  kind s o f 

factua l  change s effec t  no t  onl y th e strengt h o f  th e claim ,  bu t  als o th e meanin g o f  th e predicates . 

Whateve r  a  "secret "  is ,  H Y P O woul d kno w wha t  factua l  circumstance s woul d mak e somethin g 

more o r  les s o f  one . 

8. Conclusion 

In this paper we have described the Distinguisher's Wedge, a tool for responding to an argument 

tha t  tw o case s ar e alik e b y assertin g distinctions ,  tha t  is ,  factua l  difference s an d justification s 

why th e difference s matter. ^  We hav e show n ho w a  computationa l  mode l  o f  th e wedg e ca n b e 

incorporate d int o a  C£ise-B2ise d Reasonin g (GBR )  syste m tha t  make s an d respond s t o argument s 

usin g precedentia l  justifications .  W e hav e describe d ho w th e H Y P O progra m realize s thi s mode l 

and hav e suggeste d a n extensio n o f  th e mode l  usefu l  i n generatin g mor e sophisticate d dispute s 

about  th e term s o f  justifications . 

9. Figures 

Plaintiff Data General (;r), who developed and marketed the Nova 1200 minicom-

puter ,  complaine d tha t  defendan t  Digitia l  {6 )  develope d a  competin g minicomputer ,  th e 

D-116 ,  b y misappropriatin g n' s trad e secrets .  Specificall y n  complaine d tha t  5  copie d 

;r' s  drawing s o f  th e desig n o f  th e Nov a 120 0 an d use d the m t o desig n th e substantiall y 

identica l  D-116 .  Th e drawing s appeare d i n a  maintenanc e manual  tha t  n  distribute d t o 

12,00 0 customer s wh o purchase d th e Nov a 1200 .  Th e drawing s an d manua l  containe d a 

legen d tha t  prohibite d thei r  copyin g excep t  b y writte n permissio n o f  n . 

Figure 1: Current Fact Situation (cfs) based on Data General Corp. v. Digital 

Compute r  Controls ,  Inc . 

Applicabl e Factua l  Predicates : 

exists-corporate-claimant ,  exists-confidential-info ,  exists-disclosure s 

Applicabl e Dimensions :  Disclose-Secrets ,  Restricted-Disclos e 

Near-Mis s Dimensions : 

Competitive-Advantage ,  Vertical-Knowledg e 

Potentia l  Claims :  Trad e Secret s Misappropriatio n 

Relevan t  C K B cites :  Se e clai m lattice ,  Figur e 3 

Figure 2: Case-Analysis-Record for CFS 
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Distinguishe s 

Applicabl e 
Dinieusiou s 

Near-Miss _ 
Dimensions " 

(*'d ) 

M o pe 

Boundar y 

Case 

GRAPH-NODE-80 
DIMENSIONS: 
Restricted-Disclos e 
Disclose-Secret s 
Vertical-Knowledg e * 
Competitive-Advantag e 

C FS 

GRAPH-NODE-86 
DIMENSIONS;  I 
Disclose-Secret s 
Restricted-Disclos e 
CASES:  / 
Dat a Genera l  v 

GRAPH-NODE-84 
Vertical-Knowledg e 
CASES: 
Automate d System s 6 

QRAPH-NODE-83 
Competitive-Advantag e 
CASES: 
Tele x V .  IB M n 
Widget  Kin g t t 

QRAPH-NODE-81 
DIMENSIONS: 
DisclostB-Secret s 
CASES: 
Midlan d Ros s 6 
Yokan a S 

GRAPH-NODE-82 
DIMENSIONS: 
Restricted-Disclos e 

Potentia l 
Mope' s 

The roo t  nod e represent s th e cf s an d it s D-list .  (Dimension s tha t  ar e near-misse s fo r  cf s 

hav e *'s. )  Successo r  node s contai n pro-plaintif f  (tt )  o r  pro-defendan t  {6 )  cases ,  involvin g 

trad e secret s misappropiatio n claims ,  tha t  ar e o n poin t  t o cfs .  Node s closes t  t o roo t 

tha t  d o no t  hav e near-mis s dimension s contai n mope's ;  otherwis e the y ma y contai n 

potentia l  mope's .  Lea f  node s ar e least-on-point .  Eac h majo r  branc h o f  lattic e tha t 

contain s mope' s represent s on e wa y o f  arguin g th e cfs .  Mope' s distinguis h case s i n 

successo r  nodes .  Boundar y case s ar e example s o f  extreme s alon g particula r  dimensions . 

Hypothetica l  hybri d mope' s combin e feature s o f  differen t  mope' s tha t  hol d fo r  n  an d 

6.  Potentia l  mope' s sugges t  fruitfu l  hypothetica l  variant s o f  cfs . 

Figure 3: A Claim Lattice. 
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