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ABSTRACT

Armed conflict in Myanmar has killed tens of thousands and
displaced millions. Yet, prevailing wisdom would hold that, short of
armed intervention, there is little the international community can do
to restore peace. This Article argues that, though typically ineffec-
tive, economic sanctions can actually succeed in bringing about regime
change in Myanmar.

After exploring the logic, legality, and effectiveness of economic
sanctions, this Article provides the first comprehensive look into sanc-
tions against Myanmar. It analyzes the many holes in existing sanctions
regimes and how Myanmar’s ruling military junta has been able to
evade them. After considering Myanmar’s unique circumstances, it
makes several proposals that would dramatically improve the effective-
ness of economic sanctions.
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INTRODUCTION

Although armed conflict in Myanmar has killed tens of thousands
and displaced millions, it has received relatively little international
attention.”> And yet, the lives of over 54 million people® are at immi-
nent risk. Within the last seven years, the country has experienced a
genocide and a military coup d’état, and it is currently in the midst
of a devastating armed conflict between the military, rebel militias,
and other armed groups.* However, while regional politics has pre-
vented the United Nations Security Council from taking any meaningful
action,’ there is still hope for an eventual return to civilian rule and an
end to the violence. The National Unity Government (NUG)—essen-
tially Myanmar’s civilian government-in-exile—is doing everything it
can to retake the country, and the military junta’s control over Myanmar

2. See, e.g., Mike Ives, Why Myanmar’s War Matters, Even If the World Isn't Watching,
N.Y. Tives (Apr. 20, 2024), https://www.nytimes.com/2024/04/20/world/asia/myanmar-civil-war-
consequences.html?searchResultPosition=8.

3. World Population Dashboard: Myanmar, UNITED NaTIONS PopuLaTioN Funp, https://
www.unfpa.org/data/world-population/MM (last visited Apr. 13, 2024).

4. See discussion infira Section 1.C.

5. See, e.g., UN Security Council Resolution Demands End to Myanmar Violence, AL
Jazeera (DEec. 22, 2022), https://www.aljazeera.com/news/2022/12/22/un-security-council-
resolution-demands-end-to-myanmar-violence (quoting the director of Burma Campaign UK:
“Russia, China, and India are using their seats on the Security Council to protect their profitable
dodgy arms deals with the Burmese military”).
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has shown signs of cracking.® This Article will argue that the best way
for the international community to support the NUG is to impose coor-
dinated and targeted economic sanctions on the military junta.

The use of economic sanctions is somewhat controversial. Many
scholars have argued that economic sanctions have a poor track record
of success.” Others have argued economic sanctions cause excessive
harm to a state’s general population and raise human rights concerns.®
Nonetheless, every situation in which economic sanctions are applied
is unique. This Article will argue that, due to the particular social, eco-
nomic, and political circumstances in Myanmar, economic sanctions are
critical to effect regime change. It will also argue that economic sanc-
tions are likely to result in less overall harm to the general population
than a policy of nonintervention. Despite their potential efficacy, how-
ever, economic sanctions are only one tool the international community
has at its disposal. Regime change will be much easier to achieve if
economic sanctions are paired with strategic investment in and support
for the NUG.

Part I of this Article will provide a brief overview of the cur-
rent political situation in Myanmar. Part II will then explore the logic
behind economic sanctions, including their objectives, appeal, legality,
and how they function. Part III will detail the current sanctions that
have been imposed on Myanmar and why they are woefully insufficient
to achieve regime change. Finally, Part IV will provide several sugges-
tions for how the international community can aid the NUG in returning
Myanmar to a civilian government that respects human rights.

6.  See discussion infra Sections 1.C, IV.A, IV.D.

7. See, e.g., Peter A.G. van Bergeijk & Thomas Biersteker, How and When Do Sanctions
Work? The Evidence, in ON TARGET? REP. No. 25: E.U. SancTioNs As SEcurITY PoLicy TooLs 17,
17 (Iana Dreyer & José Luengo-Cabrera eds., 2015) (noting the Peterson Institute for International
Economics sanctions database shows sanctions “fail to achieve their policy goals in about two out
of three cases,” and the “research of the Targeted Sanctions Consortium (TSC) on United Nations
(UN) targeted sanctions suggests an even lower rate of success”); GArRy CLYDE HUFBAUER ET AL.,
Economic SaNcTIONS RECONSIDERED: HISTORY AND CURRENT PoLicy 80 (1985) [hereinafter Economic
SancTioNs REconsIDERED] (finding economic sanctions effective 36% of the time); Robert A. Pape,
Why Economic Sanctions Do Not Work, INT’L SEc., Fall 1997, at 90, 93 (finding that only 5 of the
115 cases looked at by Hufbauer et al. “are appropriately considered successes”).

8. See, e.g., Michael Ewing-Chow, First Do No Harm: Myanmar Trade Sanctions and
Human Rights, 5 Nw. J. INT’L Hum. RTs. 153, 158 (2007) (noting “the people in Myanmar
have grown steadily poorer” as a result of previous sanctions regimes on the country); U.N.,
Econ. & Soc. Council, Comm. On Econ., Social & Cultural Rts.,§ 3, Gen. Comment No. 8, U.N.
Doc. E/C.12/1997/8 (Dec. 12, 1997) (finding economic sanctions “almost always have a dramatic
impact” on the general population’s enjoyment of economic, social, and cultural rights).
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I. THE CURRENT SITUATION IN MYANMAR

Since achieving independence from Britain in 1948, Myanmar has
been enmeshed in internal conflict. Although the ethnic Bamar people
comprise 68% of the population,’ it is an incredibly diverse nation. The
central government recognizes 135 distinct ethnic groups,'® which have
different cultures, often different languages, and even different religious
backgrounds." Some of these ethnic minority groups never completely
accepted the Bamar-dominated central government and have fought
for their independence—or at least greater autonomy—since Myanmar
achieved independence from British rule in 1948.'2 These conflicts
have been collectively referred to as the world’s longest-running civil
war.” To make matters worse, Myanmar’s first civilian-led government
was short-lived. In 1962, the military, which is called the Tatmadaw,
staged a coup.'* The country was run by a military junta until 2011,
when the Tatmadaw allowed a civilian government to (mostly) take
power.”” This Part will begin by examining the political structure of
Myanmar after 2011. It will then provide a brief overview of the geno-
cide against the Rohingya, and it will conclude with a description of the
2021 military coup and the current state of the country.

A. Myanmar Returns to a (Mostly) Civilian Government

From 1988 to 2011, the Tatmadaw directly ruled Myanmar through
the military-led State Law and Order Restoration Council (SLORC).'
However, in 2008, there were signs of change. That year, the SLORC
implemented a new constitution that provided for “a ‘genuine multi-
party discipline-flourishing democracy’ in Burma . . . .”'7 In March
2010, this was followed up with a spate of five new electoral laws,
which, inter alia, provided for democratic national elections to be held
at the end of that year.'"® Unfortunately, it was clear that the Tatmadaw

9. Burma, THE WorLD FacTtBOOK (Mar. 17, 2025), https://www.cia.gov/the-world-factbook/
countries/burma/.

10.  Myanmar, MmNority Ricuts Grour (Nov. 2020), https://minorityrights.org/country/
myanmar/.

11.  NEeHGINeao KipGEN, MYANMAR: A PoLiticaL HisTory 11 (2016).

12. Ivan Watson, Myanmar’s Hidden War, CNN (Nov. 11, 2015), https://www.cnn.
com/2015/11/11/asia/myanmar-shan-rebels-civil-war/index.html.

13. .
14.  KIpGEN, supra note 11, at 3.
15. Id. at4.

16.  Adam Simpson & Nicholas Farrelly, Analysing a Disaster, Wrapped in a Catastrophe,
Inside a Tragedy, in MYANMAR: PoLitics, Economy & Society 1, 5 (Adam Simpson & Nicholas
Farrelly eds., 2nd ed. 2024).

17.  ANDREW SELTH, INTERPRETING MYANMAR: A DECADE OF ANALYSIs 91 (2020).

18. Id.
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had no intention of relinquishing full control over the country. One of
the most controversial of these new laws prohibited political parties
from running candidates who had criminal convictions.!” This effec-
tively barred “more than 2,000 political prisoners from participating,
apparently including democracy leader Aung San Suu Kyi.”® By bar-
ring Aung San Suu Kyi—the leader of the country’s primary opposition
party, the National League for Democracy (NLD)—the SLORC ensured
its most influential opponent would not gain a foothold in power.

Even without these new electoral laws, the 2008 constitution
was designed to ensure the continued influence of the Tatmadaw. For
example, the system for choosing the country’s president and two
vice-presidents guaranteed that one of these offices would always be
held by the Tatmadaw.’?! The commander-in-chief of the Tatmadaw was
also designated the “Supreme Commander of all armed forces,” which
were to be independently administered by the Tatmadaw and removed
from civilian government control.?> In the case of a state emergency—
which included insurgencies—the commander-in-chief was empowered
to “take over and exercise State sovereign power . . ..”* In a country
riven by long-standing conflict with ethnic armed groups, this provision
was like the sword of Damocles, threatening to drop at any time and kill
the nascent civilian government.

Furthermore, under the 2008 constitution, the commander-in-chief
was to appoint 25% of the members in both the Amyotha Hluttaw and
Pyithu Hluttaw (the upper and lower houses of the Burmese parliament
respectively).?* This was paired with a provision that stipulated that
amendments to the constitution required the prior approval of more than
75% of the Pyidaungsu Hluttaw (the entire union parliament).” Since
the Tatmadaw would always comprise at least 25% of the Hluttaw, this
gave it a de facto veto over any changes to Myanmar’s constitution.
Finally, under the constitution, the commander-in-chief was to nominate
personnel for the ministries of defense, border affairs, and the interior.?

19. Id. at 92.

20. US: Burma Election Law ‘Mockery’ of Democratic Process, VOICE OF AMERICA NEWS
(Mar. 7, 2010), https://www.voanews.com/a/us—burma-election-law-mockery-of-democratic-
process-87269337/113871.html.

21. CoNsTITUTION OF THE REPUBLIC OF THE UNION OF MYANMAR (2008) art. 60, https://www.
burmalibrary.org/docs5/Myanmar Constitution-2008-en.pdf.

22. Id. at art. 20.

23. Id. at art. 40(c).

24. Id. atarts. 109(b), 141(b).

25. Id. at art. 436(a).

26. Id. atart. 17(b).
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In light of the significant control the 2008 constitution granted the
Tatmadaw over government and the devastating effect of the new elec-
tion laws on the political opposition, it should come as no surprise that
the U.S. State Department referred to the 2010 elections as a “mockery
of the democratic process.” In fact, the NLD refused to recognize the
2008 constitution and decided to boycott the 2010 election entirely.?®
Without a significant opposition party, the Tatmadaw-controlled Union
Solidarity and Development Party (USDP) was able to completely dom-
inate the elections, and former prime minister Thein Sein became the
country’s president.”

Surprisingly, however, Thein Sein’s government oversaw a
period of positive societal reform. Shortly after taking power, Thein
Sein released and granted amnesty to thousands of prisoners, including
220 political prisoners.’*® While this was only a small fraction of the
country’s political prisoners,*' the USDP undertook a number of other
initiatives to liberalize the country. The USDP relaxed some of its cen-
sorship on the media, for instance, even permitting access to certain
formerly restricted websites (e.g., Reuters and YouTube).*> The USDP
also attempted a rapprochement with the international community.
Consequently, the U.S. changed its approach to Myanmar, engaging in
a series of high-level state visits and “bilateral cooperation programs.”3
ASEAN, too, endeavored to encourage Myanmar’s policies of reform
and unanimously endorsed Myanmar as the organization’s chair for
the year 2014.>* The USDP also pursued ceasefire agreements with
armed ethnic groups and passed legislative reforms that granted greater
civil liberties, such as freedom of association.> Most notable were
the economic reforms. The government created new macroeconomic
institutions, including a new central bank, passed legislation to reduce
corruption, and invested in modernization, microfinancing, and infra-
structure development.*®

27. US: Burma Election Law ‘Mockery’ of Democratic Process, supra note 20.

28. Simpson & Farrelly, supra note 16, at 5.

29. See KIPGEN, supra note 11, at 78-79.

30. Id. at 82-83.

31. Id

32. Id. at 85-86.

33. Ko Ko Hlaing, Myanmar’s Reform: Current Situation and Future Prospects, in
MYANMAR: REINTEGRATING INTO THE INTERNATIONAL ComMUNITY 183, 186 (Li Chenyang et al. eds.,

2016).
34. Id.
35. Id. at 187.

36. Id. at 187-88.
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As another indication of progress towards true democracy,
the NLD rejoined the formal political process. In 2012, many NLD
members, including Aung San Suu Kyi, were voted into the Hluttaw
through by-elections.’” In the 2015 general elections, the NLD saw
even greater success, capturing over two-thirds of the seats in the
Pyidaungsu Hluttaw.*® This gave the NLD enough votes in the Hluttaw
to choose the president.’ Aung San Suu Kyi became the state coun-
sellor—a newly created position allowing her to wield power since she
was barred from becoming president by a constitutional provision—and
her confidante Htin Kyaw was appointed president.** These post-2010
political, social, and economic developments made Myanmar more gen-
uinely democratic than it had been since the Tatmadaw’s coup in 1962.

B. The Genocide Against the Rohingya

Even while Myanmar was undergoing democratic reforms in the
2010s, the Tatmadaw became stronger, more professional, and acquired
new arms.*' In 2017, after a long-standing conflict erupted in violence,
the Tatmadaw launched what many, including the U.S., have called a
genocide against the ethnic Rohingya minority group.*?

Although the history of the Rohingya in Myanmar is complex
and hotly debated, it is undeniable that they have experienced decades
of persecution. The Burmese government has maintained that the
Rohingya are Bengalis who illegally migrated to Myanmar during
British colonial rule.* The Rohingya were not given full nationality in
Myanmar’s 1947 constitution, and under the 1982 Burmese Citizenship

37. Simpson & Farrelly, supra note 16, at 5.

38. Myanmar Election: Suu Kyi’s NLD Wins Landslide Victory, BBC (Nov. 13, 2015),
https://www.bbc.com/news/world-asia-34805806.

39. Id

40. Euan McKirdy, New Government Role Created for Myanmar’s Aung San Suu Kyi,
CNN (Apr. 7, 2016), https://www.cnn.com/2016/04/06/asia/aung-san-suu-Kyi-state-counsellor-
role-created/index.html. Article 59(f) of Myanmar’s 2008 constitution prohibits anyone from
becoming president or vice president if they have a parent, spouse, or child who is a citizen of
another country. Aung San Suu Kyi’s two sons are British citizens, barring her from the presidency.
Jamie Tarabay, Myanmar’s Military: The Power Aung San Suu Kyi Can't Control, CNN (Dec. 6,
2017), https://www.cnn.com/2017/09/21/asia/myanmar-military-the-real-power/index.html.

41. SELTH, supra note 17, at 373.

42. Remarks by Antony J. Blinken, Sec’y of State, on the Genocide and
Crimes Against Humanity in Burma (Mar. 21, 2022), https://2021-2025.state.gov/
secretary-antony-j-blinken-at-the-united-states-holocaust-memorial-museum/.

43, HumaN Riguts WarcH, MALAYSIA/BURMA: LIVING IN LiMBO: BURMESE ROHINGYAS IN
Maraysia (Aug. 2000), https://www.hrw.org/legacy/reports/2000/malaysia/index.htm; see also
Eleanor Albert & Lindsay Maizland, The Rohingya Crisis, CounciL oN ForeiGN REeL. (Jan. 23,
2023), https://www.cfr.org/backgrounder/rohingya-crisis.
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Law, the Rohingya were deemed foreigners ineligible for citizenship.*
In 1988, the SLORC began further persecuting the Rohingya, who
“experienced basic human rights violations including denial of access
to education, healthcare, employment, freedom of movement, religion,
and even limited rights to get married or have children.”*

In the run-up to the 2015 elections, many Rohingya fled their
homes after suffering violence at the hands of their Rakhine*® neigh-
bors and were living in camps for internally displaced persons.*’
Meanwhile, the ultra-nationalist Buddhist organization Ma Ba Tha put
tremendous pressure on the Burmese government to take action against
Muslims in Myanmar—particularly the Rohingya—whom they viewed
as a threat to Burmese Buddhism. * Laws drafted by Ma Ba Tha were
passed that were “designed to stop Muslims having multiple wives,
large families, and marrying Buddhist women.”® The government also
repealed the Rohingya’s voting rights and disqualified their candidates
for the Hluttaws.*

It was against this backdrop that the insurgent Arakan Rohingya
Salvation Army (ARSA) launched an attack on three border guard police
stations, killing nine police officers in October 2016.°! The Tatmadaw
response included abducting Rohingya individuals for interrogation,
invasive searches of homes, and raping Rohingya women.*> On August
25,2017, ARSA attacked around 30 security force outposts, prompting
a brutal backlash by the Tatmadaw,” which embarked on a “system-
atic, organized and ruthless campaign of violence against the Rohingya
population as a whole in northern Rakhine State . . . ”5* Within a year,

44.  AzeeM IBraHIM, THE ROHINGYAS: INSIDE MYaNMAR’S HIDDEN GENOCIDE 4852 (2016).

45. Abul Hasnat Milton et al., Trapped in Statelessness: Rohingya Refugees in Bangladesh,
14 InT’L J. ENv’T RscH. & PuB. HEaLTH 942, 943 (2017).

46. Rakhine State is home to the majority of the Rohingya in Myanmar. See Albert &
Maizland, supra note 43.

47. David Mepham, What Burma's Elections Mean for the Rohingya, Hum. RTs. WATCH
(Oct. 8, 2015), https://www.hrw.org/mnews/2015/10/08/what-burmas-elections-mean-rohingya.

48. See, e.g., Jonah Fisher, Myanmar’s Ma Ba Tha Monks Flex Their Political Muscle,
BBC (Oct. 8, 2015), https://www.bbc.com/news/world-asia-34463455.

49. Id.

50. Mepham, supra note 47.

51. UNITED STATES DEP’T OF STATE, DOCUMENTATION OF ATROCITIES IN NORTHERN RAKHINE
STATE 5 (Aug. 2018) [hereinafter ATROCITIES].

52. Id.

53. Id. at 6. That same day, ARSA also murdered ninety-nine Hindus in two massacres in
northern Rakhine State. Myanmar: New Evidence Reveals Rohingya Armed Group Massacred Scores
in Rakhine State, AMNESTY INT’L (May 22, 2018), https://www.amnesty.org/en/latest/news/2018/05/
myanmar-new-evidence-reveals-rohingya-armed-group-massacred-scores-in-rakhine-state/.

54. Myanmar: Crimes Against Humanity Terrorize and Drive Rohingya Out,
AmNESTY INT’L  (Oct. 18, 2017), https://www.amnesty.org/en/latest/news/2017/10/
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the Tatmadaw—sometimes accompanied by civilians—drove nearly
800,000 Rohingya out of their homes.”> One in ten Rohingya refugees
reported witnessing acts of mutilation or torture,’® and the Tatmadaw
systematically engaged in rape and other forms of sexual violence
during their operations against the Rohingya.”” By December 2017,
over 350 Rohingya villages had been at least partially destroyed,*® and
by early 2018, the Burmese government had “cleared at least 55 vil-
lages of all structures and vegetation using heavy machinery.” One
2018 study by the Ontario International Development Agency esti-
mated nearly 24,000 Rohingya had been killed and nearly 18,000 raped,
while approximately 115,000 houses had been burned.®® The Tatmadaw
also tried to starve the Rohingya out by denying them access to their
rice paddies during the harvest, stealing their livestock, and restricting
humanitarian assistance.! Today, there are currently over 1 million
Rohingya refugees, with the vast majority living in the Cox’s Bazar
region of Bangladesh.®

It is important to note that Aung San Suu Kyi and Myanmar’s
civilian government had no control over the Tatmadaw. It is unclear
to what extent they could have influenced its ongoing genocide.
However, Aung San Suu Kyi not only failed to condemn the Tatmadaw,
she actively defended it.** Although the Nobel Peace Prize laure-
ate’s defense of the Tatmadaw is heartbreaking for many, perhaps it
should not be entirely surprising. The Rohingya are widely reviled in

myanmar-new-evidence-of-systematic-campaign-to-terrorize-and-drive-rohingya-out/.

55.  ATROCITIES, supra note 51, at 7.

56. Id. atll.

57. Skye Wheeler, Sexual Violence by the Burmese Military Against Ethnic Minorities,
Testimony at the Tom Lantos Hum. Rts. Comm n, Hum. RTs. Warch (Jul. 25, 2018), https://www.
hrw.org/news/2018/07/25/sexual-violence-burmese-military-against-ethnic-minorities.

58. Burma: 40 Rohingya Villages Burned Since October, Hum. Rts. Warcu (Dec. 17,
2017), https://www.hrw.org/news/2017/12/18/burma-40-rohingya-villages-burned-october.

59.  Burma: Scores of Rohingya Villages Bulldozed, Hum. Rts. Watch (Feb. 23, 2018),
https://www.hrw.org/mews/2018/02/23/burma-scores-rohingya-villages-bulldozed.

60. MonsHIN HABIB ET AL., ONTARIO INTERNATIONAL DEVELOPMENT AGENCY, FORCED
MIGRATION OF ROHINGYA: THE UNTOLD EXPERIENCE 68 (2018), https://nla.gov.au/nla.obj-748001039/
view.

61. Myanmar: Fresh Evidence of Ongoing Ethnic Cleansing as Military Starves,
Abducts, and Robs Rohingya, AMNESTY INT’L (Feb. 7, 2018), https://www.amnesty.org/en/latest/
news/2018/02/myanmar-fresh-evidence-of-ongoing-ethnic-cleansing-as-military-starves-abducts-
robs-rohingyal/.

62. Rohingya Refugee Crisis Explained, UNHCR (Auc. 23, 2023), https://www.unrefugees.
org/mews/rohingya-refugee-crisis-explained/.

63. Marlise Simons & Hannah Beech, Aung San Suu Kyi Defends Myanmar Against
Rohingya Genocide Accusations, N.Y. Times (Dec. 11, 2019), https://www.nytimes.
com/2019/12/11/world/asia/aung-san-suu-kyi-rohingya-myanmar-genocide-hague.html.
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Myanmar, and the Tatmadaw’s operations against them have enjoyed
broad national support.** Not only would any domestic efforts to hold
the Tatmadaw accountable have likely been futile, they would have
risked a loss of political support for the NLD and could even have
prompted the Tatmadaw to increase its control over the country.®

Unfortunately, as long as the Tatmadaw remains in power, inter-
national mechanisms for accountability are relatively limited. While
the Office of the Prosecutor of the International Criminal Court
requested, and was granted, authorization to investigate crimes against
the Rohingya, the Court’s jurisdiction is limited to crimes that were
“allegedly committed at least in part on the territory of Bangladesh.”
Other efforts to hold members of the Tatmadaw accountable include
a case brought by The Gambia against Myanmar in the International
Court of Justice (ICJ) alleging violations of the Genocide Convention®’
and an investigation launched by the Federal Criminal Court of
Argentina under the principle of universal jurisdiction.®® However,
regardless of how these cases and investigations turn out, enforcement
will remain a challenge as long as the Tatmadaw retains control over the
government. The Tatmadaw is unlikely to turn its members over to an
international or foreign court. Nor can an ICJ judgment be given effect
without the cooperation of the Burmese government. Return to a dem-
ocratic, civilian government is a prerequisite for holding the Tatmadaw
accountable for its crimes and for ensuring that reparations are made to
the Rohingya.

64. SELTH, supra note 17, at 477.

65. Id. at477-78.

66. Information for Victims: Bangladesh/Myanmar, ICC, https://www.icc-cpi.int/victims/
bangladesh-myanmar (last visited Apr. 14, 2024). While Bangladesh is a State Party to the Rome
Statute, Myanmar is not. The Court has jurisdiction only over crimes committed by a State Party’s
nationals or on a State Party’s territory. Press Release, /CC Judges Authorise Opening of an
Investigation into the Situation in Bangladesh/Myanmar, 1ICC (Nov. 14, 2019), https://www.icc-
cpi.int/news/icc-judges-authorise-opening-investigation-situation-bangladesh/myanmar.

67. Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Gam. v. Myan.), Application Instituting Proceedings and Request for
Provisional Measures, 1.C.J. Doc. No. 178020191111-APP-01-00-EN (Nov. 11, 2019);
see Developments in Gambia’s Case Against Myanmar at the International Criminal
Court, Hum. Rts. Warcu (Feb. 14, 2022), https://www.hrw.org/news/2022/02/14/
developments-gambias-case-against-myanmar-international-court-justice.

68. INDEP. INVESTIGATIVE MECHANISM MYAN., Universal Jurisdiction: The Case in Argentina,
https://iimm.un.org/universal-jurisdiction/ (last visited Apr. 14, 2024).
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C. The 2021 Coup

Although Aung San Suu Kyi remained overwhelmingly popular
with Burmese voters in the run-up to the 2020 general election,® many
were disappointed in the NLD’s management of the economy and lack
of success advancing the peace process with ethnic armed groups.” As
the election drew closer, signs of trouble began to appear. On October
16, 2020, Myanmar’s Union Election Commission (UEC) announced
it was canceling voting in fifteen townships and in certain parts of for-
ty-two others, citing “security concerns.””! Worries about the UEC’s
lack of transparency were exacerbated by the fact that many of the
affected townships were strongholds of minority ethnic parties.”

In the 2020 general election, the NLD captured 397 of a total of
476 seats in the Pyidaungsu Hluttaw.” The USDP immediately com-
plained of “mass electoral fraud,” and when the UEC failed to act, the
Tatmadaw launched an investigation. ™ Upon concluding its investi-
gation, the Tatmadaw claimed it unearthed more than 70,000 voter list
irregularities that were evidence of fraud.” Although domestic election
observers put out a joint statement declaring the elections were “credi-
ble and reflected the will of the majority of the voters,”’® the Tatmadaw
launched a coup d’état on February 1, 2021.77 Using their own alle-

69. See, e.g., Myanmar Sets Nov. 8 for Election Testing Democratic Reforms,
Reuters  (Jul. 1, 2020), https://www.reuters.com/article/us-myanmar-election/
myanmar-sets-november-8-for-election-testing-democratic-reforms-idUSKBN24266S/.

70. See Nan Lwin, Myanmar'’s Ethnic Parties Find Strength in Unity as They Prepare for
General Election, THE IRRaWADDY (Jun. 19, 2020), https://www.irrawaddy.com/election-2020/
myanmars-ethnic-parties-find-strength-unity-prepare-general-election.html (quoting ethnic party
leaders expressing their disappointment in the NLD).

71.  Mpyanmar: Election Commission Lacks Transparency, Hum. Rts. Warcn (Oct. 28,
2020), https://www.hrw.org/news/2020/10/28/myanmar-election-commission-lacks-transparency.
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Aung San Suu Kyi, N.Y. Times (Nov. 11, 2020), https://www.nytimes.com/2020/11/11/world/asia/
myanmar-election-aung-san-suu-Kyi-results.html.

74. San Yamin Aung, Myanmar Military Launches Review of Election After Proxy Party
Cries Foul, IRRawaDDY (Dec. 1, 2020), https://www.irrawaddy.com/election-2020/myanmar-
military-launches-review-election-proxy-party-cries-foul.html.

75.  San Yamin Aung, Myanmar Military Claims to Find over 70,000 Irregularities on Voter
Lists, IRRawAaDDY (Dec. 24, 2020), https://www.irrawaddy.com/election-2020/myanmar-military-
claims-find-70000-irregularities-voter-lists.html.

76. Joint Statement by Domestic Election Observer Organizations, PEOPLE’S ALLIANCE
FOR CREDIBLE ELECTIONS (Jan. 29, 2021), https://www.pacemyanmar.org/mmobservers-statement-
eng/. Several months later, independent observers from the Asian Network for Free Elections also
reported the election represented the will of the people of Myanmar and called the Tatmadaw’s
decision to ignore the results “indefensible.” Myanmar Election: No Evidence of Fraud in 2020
Vote, Observers Say, BBC (May 17, 2021), https://www.bbc.com/news/world-asia-57144397.

77.  Myanmar: Military Coup Kills Fragile Democracy, Hum. Rts. Warch (Feb. 1, 2021),
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gations of electoral fraud as a justification, the Tatmadaw declared a
one-year state of emergency and arrested dozens of activists and polit-
ical leaders, including Aung San Suu Kyi and President Win Myint.”
The Tatmadaw then began to govern the country through its newly cre-
ated State Administration Council (SAC).”

In response, hundreds of thousands of protestors immediately
mobilized to demand a return to civilian rule and were met with brutal
force.®® The SAC carried out arbitrary arrests and fired on unarmed pro-
testors, killing dozens.®' As the protests grew, the SAC took additional
steps, including imposing curfews, blocking access to social media,
and even shutting down the internet entirely.®* The Civil Disobedience
Movement (CDM) continued to grow, however, and thousands of pro-
fessionals—including medical personnel, educators, civil servants, and
others—refused to work, closing hospitals, shutting down trains, and
making life difficult for the SAC.* At one point, the CDM had more
than 360,000 members.®

Meanwhile, the elected representatives to the Pyidaungsu Hluttaw
who had not been detained created the Committee Representing
Pyidaungsu Hluttaw (CRPH) to serve as the country’s legitimate gov-
ernment.®> With over 300 elected representatives from multiple political
parties, the CRPH had a strong claim to democratic legitimacy.*® In
April 2021, the CRPH created the National Unity Government (NUG),
to which they appointed a full cabinet of ministers.®” As existing mili-
tias persisted and new armed resistance groups began to organize, the
NUG created a nationwide armed wing called the People’s Defence
Force (PDF).*¥ The PDF, often working together with ethnic armed
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treasury.gov/news/press-releases/jy0180.

80. Timeline: The Month Since Myanmar s February I Coup, ALJAzEERA (Feb.23,2021), https://
www.aljazeera.com/news/2021/2/23/timeline-of-events-in-myanmar-since-february-1-coup.
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83. Joshua Carroll, How Myanmar’s Popular Uprising Aims to Topple Military
Rulers, AL Jazeera (Feb. 13, 2021), https://www.aljazeera.com/news/2021/2/13/
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84. Anthony Ware & Monique Skidmore, Post-Coup Myanmar’s Political and
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organizations (EAOs), have waged a guerilla war against the SAC
ever since.®

Since the coup, the SAC has justified its control over Myanmar
by extending the state of emergency every six months.” While it has
stated it intends to hold elections in the future, over forty political par-
ties (including the NLD) have been dissolved, and General Min Aung
Hlaing told Russia’s TASS news agency that the elections might not
be nationwide.”’ In the meantime, the SAC has arrested over 29,000
political prisoners since the coup and has killed over 6,700 civilians.*?
The SAC has also committed war crimes and crimes against humanity,
including the targeting of civilians, use of cluster munitions, summary
executions, torture, and restricting humanitarian aid to conflict areas.”
The toll on Myanmar’s general population has been enormous: there
are currently 2.8 million internally displaced persons in Myanmar,’* and
18.6 million people (roughly one-third of Myanmar’s entire population)
need humanitarian aid.”

II. THE Locic BEHIND EcONOMIC SANCTIONS

The use of economic sanctions is highly controversial. Proponents
see economic sanctions as a low-risk but powerful tool that can be used
to alter a State’s behavior without resorting to armed intervention.
Critics, however argue that economic sanctions are rarely success-
ful and that they cause unacceptable harm to the target State’s general
population. This Part will begin by explaining why States resort to
economic sanctions and how they are meant to function in theory. It
will then address the legality of economic sanctions under international
law. It will continue by examining the debate around the effectiveness
of economic sanctions and then note why economic sanctions often
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aappb.org/ (last visited May 29, 2025).

93. World Report 2024: Myanmar, Hum. R1s. WarcH, https://www.hrw.org/world-
report/2024/country-chapters/myanmar (last visited Apr. 14, 2024).

94.  Myanmar Humanitarian Update No. 37, OCHA (Arr. 5, 2024), https://www.unocha.
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fail. Finally, it will explore the humanitarian ramifications of eco-
nomic sanctions.

A. Why States Use Economic Sanctions
1.  The Appeal of Economic Sanctions for Sending States

While there is no universally accepted definition of economic
sanctions,”® the vast majority of definitions have three elements in
common. (1) A sending State (2) seeks to create economic harm (3)
in a target State. Many definitions also include an additional element:
that the goal of economic sanctions is to alter the behavior of the target
State or an entity therein.”” Note that not all economic sanctions are
necessarily imposed with the ultimate goal of altering the target State’s
behavior, as will be explored further in Section II.B. Yet, in theory,
economic sanctions work because “[iJmpos[ing] an economic loss on
the target country by restricting international commerce (e.g., embargo
trade, restrict investment, limit development or humanitarian assis-
tance)” will result in political discontent.”® This discontent will then
force the target State’s leaders to alter the disliked policy or behavior.”

Economic sanctions have appeal for several reasons. First of all,
they can be imposed quite quickly. For example, the U.S. imposed new
sanctions on Russia a mere two days after it invaded Ukraine in 2022.1%
Economic sanctions thus allow the sending State to take almost immedi-
ate action. In this sense, economic sanctions also permit sending States

96. See, e.g., Lt. Col. Susan S. Gibson, International Economic Sanctions: The Importance
of Government Structures, 13 EMory INT’L L. Rev. 161, 165-66 (1999) (noting the differences in
how various scholars define economic sanctions).

97. Dianne Rennack provides a representative definition of economic sanctions:
“Economic sanctions are coercive measures imposed by one country, or coalition of countries,
against another country, its government, or entities therein, to bring about a change in behavior
or policies.” Economic SANCTIONS: LEGISLATION IN THE 106TH ConG. (2000); see, e.g., What Are
Sanctions, Gov’t OFF. oF SWED., https://www.government.se/government-policy/foreign-and-
security-policy/international-sanctions/what-are-sanctions/ (last visited Dec. 22, 2024) (defining
sanctions as “economic and political measures that aim to influence the behavior of a state, a
group, or individuals.”).

98. HoSSEIN G. ASKARI ET AL., ECONOMIC SANCTIONS: EXAMINING THEIR PHILOSOPHY AND
Erricacy 64 (2003).
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100. AGATHE DEMARAIS, BACKFIRE: HOw SANCTIONS RESHAPE THE WORLD AGAINST U.S.
INTERESTS, at x (2022). The International Emergency Economic Powers Act grants the President
the authority to impose sanctions if he or she declares a national emergency with respect to a
specific threat. This can be done extremely quickly. The President issues an executive order
declaring a national emergency and authorizing the Office of Foreign Assets Control (OFAC)
to implement sanctions. OFAC then acts by adding targeted entities to its Specially Designated
Nationals (SDN) List or its Non-SDN Consolidated Sanctions List.
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to be very responsive to developments in the target State. They can
impose new sanctions or remove existing ones as new events unfold.

In addition, governments of sending states often view economic
sanctions as low-cost, requiring “[o]nly a handful of civil servants”
to implement.'”! Critics of this view have argued that economic sanc-
tions create significant costs for domestic businesses whose interests
are connected to the sanctioned entities. In the late 1990s, for exam-
ple, the National Foreign Trade Council launched a front group called
USA*Engage, which initiated a lobbying and public relations campaign
against the U.S. imposition of economic sanctions.'”” USA*Engage
argued that economic sanctions cost U.S. businesses and workers
between $15-20 billion per year and resulted in 200,000 lost jobs.'®
While some scholars have criticized these statistics as “unsubstan-
tiated,” there is no doubt that “[t]rade sanctions may impose very
significant costs on individual companies, and these costs may raise
issues of fairness and the appropriateness of compensation.”'** Indeed,
economic sanctions may harm the sending State through “lost export
markets, denial of critical imports, lower prices received for embargoed
exports, and higher prices paid for substitute imports.”'” However,
because these costs are mostly dispersed across private entities, eco-
nomic sanctions still have a lot of appeal for a sending State that is
mindful of its bottom line. In fact, as Lt. Col. Susan Gibson points
out, under the “well-recognized doctrine of ‘public choice’ . . . gov-
ernment officials will act rationally to maximize benefits to themselves
while externalizing costs onto others.”'% It may, indeed, be rational for
governments to think of economic sanctions as low-cost when the eco-
nomic burden is borne primarily by corporations.

Economic sanctions also have expressive value. They signal to
both the sending State’s political constituency and the international
community that the sending State condemns something the target State
is doing.'”” Government policymakers “usually assume that other coun-
tries are watching and . . . they care about the image those countries

101. Id.

102. Ken Silverstein, So You Want to Trade with a Dictator, MOTHER JONES (Apr. 28, 1998),
https://www.motherjones.com/politics/1998/05/so-you-want-trade-dictator/.

103. Richard W. Parker, The Problem with Scorecards: How (and How Not) to Measure the
Cost-Effectiveness of Economic Sanctions, 21 Mich. J. INT’L L. 235, 237-38 (2000).

104. Id. at 238.

105. EcoNomic SANCTIONS RECONSIDERED, supra note 7, at 28.

106. Gibson, supra note 96, at 186.

107. See, e.g., ASKARI ET AL., supra note 98, at 94.
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have of them.”'® The sending State might wish to be seen as concerned

with human rights or as distancing itself from a certain undesirable
behavior. Its government might wish to signal to its own constituents
that it has certain values it is willing to stand up for. ' The sending
State might even wish simply to punish the target State and send a mes-
sage to the rest of the world that there will be consequences for certain
behaviors.""® Some have argued that the United States, in particular,
uses economic sanctions to demonstrate its moral leadership, where the
cost of inaction would be “lost confidence both at home and abroad.”!"!
Perhaps most importantly, however, economic sanctions have
appeal because they have real coercive power without having to resort
to armed force. Economic sanctions go further than mere diplomatic
protest because they alter the economic situation in the target State,
which can create a very tangible change in the target State’s material
conditions. And yet, they do not (usually) risk starting a war or taking
human lives. Economic sanctions thus appear to be a sort of middle
ground. As former Secretary of State John Foster Dulles put it, “The
great advantage of economic sanctions is that on the one hand they can
be very potent, while on the other hand they do not involve that resort
to force which is repugnant to our objective of peace.”''? Of course,
economic sanctions can cause as much, or even more, harm than armed
intervention. This concern will be explored further in Section ILE.

2. How Sending States Use Economic Sanctions

Economic sanctions can take many forms. They generally work
by “limiting exports . . . restricting imports; [or] by impeding finance,
including the reduction of aid.”!'* Furthermore, they may be unilat-
eral (imposed by a single State) or multilateral (imposed by multiple
States). One of the oldest and most basic forms of economic sanc-
tions is the trade embargo.'"* Embargoes take the form of “a ban on

108. David A. Baldwin, Prologamena to Thinking About Economic Sanctions and Free
Trade, 4 Cuicaco J. INT’L L. 271, 275 (2003).
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frequently impose retaliatory sanctions designed to appeal to nationalist audiences while causing
minimal economic harm).
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the movement of goods to a foreign country by land, sea or air.”!'s
Moreover, they may be designed to restrict only a certain kind of good.
Arms embargoes, for example, seek to reduce the target State’s access
to weapons. !¢

Because comprehensive trade embargoes can do broad damage
to a target State’s economy, resulting in significant harm to the general
population, sending States often attempt to use “smart” or more tar-
geted forms of economic sanctions.!'” These can include other forms of
trade sanctions, such as more targeted restrictions on specific imports or
exports. They might also include travel sanctions or financial sanctions
on specific entities or individuals. Financial sanctions can also take
numerous forms, such as asset freezes, restricting access to financial
markets, loans, and credit, or restricting or freezing development aid.''®
Also critical to smart sanctions is the notion that they “should be peri-
odically reviewed, and ended if ineffective.”!” The idea is that smart
sanctions should be adaptable and respond to the circumstances.'”® If
sanctions are doing unjustifiable harm to the general population, then
they must be altered.

B.  The Legality of Economic Sanctions

The legality of economic sanctions is far from clear-cut. Even if
economic sanctions are not illegal per se, there is considerable debate
over which legal standards should be used to evaluate the legality of a
specific sanctions regime.'?! Scholars have proposed applying interna-
tional humanitarian law, human rights law, and countermeasure law.'?
This Section will look briefly at customary international law and inter-
national court cases. It will then examine the legality of economic
sanctions under the U.N. Charter.

The legality of economic sanctions under customary international
law is often debated. On the one hand, there is the view that unilateral
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economic sanctions are always illegal under customary international
law. This argument holds that “all ‘coercive measures’ are unlawful;
that is, measures which are coercive in the sense of seeking to require
the target State to change its policies on any matter within its domes-
tic jurisdiction, in particular with regard to its political, economic and
social system.”'?® This view finds support in nonbinding soft law instru-
ments, such as the Friendly Relations Declaration'** and the Charter of
Economic Rights and Duties of States.'” This is also the view adopted
by many developing countries.'?¢

On the other hand, unilateral economic sanctions remain wide-
spread.'” It would be difficult to argue that state practice and opinio
Jjuris support the notion that economic sanctions constitute a violation
of customary international law. Indeed, many scholars argue that “a
State’s freedom includes the liberty to revise its relations with other
States as it pleases providing no specific legal obligations are breached

123. Matthew Happold, Economic Sanctions and International Law: An Introduction, in
EcoNoMIC SANCTIONS AND INTERNATIONAL Law: Law AND PrAcTICE 3 (Matthew Happold & Paul Eden
eds., 2016).
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in doing so . . . .”1?® States may thus conduct their trade relations with
other States as they see fit as long as they do not violate any bind-
ing provisions of international law (e.g., treaty obligations). As the
International Court of Justice noted in Nicaragua v. United States,
“Every State possesses a fundamental right to choose and implement
its own political, economic, and social systems.”'?* Although the U.S.
imposed harmful economic measures on Nicaragua with the intention
of inducing regime change, the ICJ found this behavior did not consti-
tute intervention and did not amount to an illegal act.'*

It is worth noting here that the legality of secondary sanctions is
particularly controversial. Secondary sanctions are “any form of eco-
nomic restriction imposed by a . . . sending state . . . that is intended
to deter a third-party country or its citizens and companies . . . from
transacting with a sanctions target . . . .”"*! The controversy stems
from the issue of extraterritoriality. While primary sanctions might be
viewed as a sending State regulating the economic activities of enti-
ties within its own territorial jurisdiction, secondary sanctions are often
seen as the sending State seeking to regulate the economic activities
of entities within a third-party State’s territorial jurisdiction. Although
there is no authoritative statement of international law on the matter,
Jeffrey Meyer asserts “an international consensus does appear to be
building that the unilateral extraterritorial application of these con-
trols to third parties is impermissible.”'* The E.U., for instance, has
condemned the “extra-territorial” application of sanctions,'** and the
U.N. Human Rights Council has stated the extraterritorial effect “con-
travene[es] the basic principles of international law . . . .”** Other

128. Happold, supra note 123, at 3; see also Anna Ventouratou, Litigating Economic
Sanctions, 21 L. & Prac. INT’L Cts. & TriBunALs 593, 600 (“States are not prohibited under
general international law to exert pressure on other States through the imposition of unfavourable
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scholars disagree,'* and, certainly the U.S. continues to utilize second-

ary sanctions.'*® Regardless of where one stands, there is no doubt that
secondary sanctions are particularly controversial and can lead to dip-
lomatic complications with affected third-party states.

In addition to unilateral sanctions, the United Nations Security
Council may issue binding resolutions calling upon U.N. member
states to impose sanctions on a target State. If the Security Council
decides that there is a “threat to the peace, breach of the peace, or act
of aggression” under Article 39 of the U.N. Charter, then it may, under
Article 41, impose a “complete or partial interruption of economic rela-
tions . . . .”"7 Furthermore, Article 42 authorizes the Security Council
to “take such action by land, sea, or air forces as may be necessary,”
including the imposition of a blockade.** Member states are obliged
to “accept and carry out the decisions of the Security Council,”'** even
if they conflict with “their obligations under any other international
agreement . . . .”"*" In fact, the Security Council has imposed eco-
nomic sanctions regimes thirty-one times since 1966, fourteen of which
are ongoing.'!

There is debate around whether or not the Security Council is
bound by international law in its use of economic sanctions. Some
maintain that the Security Council is entirely unbound by standards of
international law.!*> Others argue Article 24(2) of the Charter (which
provides “the Security Council shall act in accordance with the Purposes
and Principles of the United Nations”) indicates the Security Council
must not act contrary to the fundamental principles of human rights.'*
What Article 24(2) means is, in turn, subject to debate. However, one
frequent argument is that economic sanctions—even when imposed by
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the Security Council—are subject to the international humanitarian law
principles of necessity and proportionality.'*

Some argue the principles of necessity and proportionality should
also be applied to unilateral economic sanctions to determine their
legality.'* To be considered necessary, the sending State must have a
“legitimate goal,” and the sanctions must “reasonably be expected to
achieve [the sending State’s] objective.”*® Some scholars argue that
economic sanctions only meet the criterion of necessity if they are the
“least-intrusive means” of achieving this objective.'*” In addition, to
be considered proportional, the harmful effects of economic sanctions
must not outweigh the benefit the sending State hopes to achieve.'*®
Of course, there is no consensus on how to measure necessity and pro-
portionality. Moreover, if economic sanctions are considered under
countermeasure law, “proportionality means that . . . sanctions should
focus on the wrongdoer.”'* Sanctions that target the general popula-
tion in addition to the individual wrongdoers would thus not meet the
standard of proportionality.

C. Do Economic Sanctions Actually Work?

The effectiveness of economic sanctions is hotly debated. The
question is complicated by a lack of agreement about what constitutes
an instance of economic sanctions, what constitutes success, and what
methodologies should be employed to analyze effectiveness. Two
things are clear, however. First, economic sanctions can work; and
second, they can also have devastating humanitarian consequences.
This Section will lay out the difficulties in analyzing the effectiveness
of economic sanctions and provide a brief overview of the debate over
whether economic sanctions are generally effective. It will then discuss
the various factors that contribute to success.

1.  Measuring the Effectiveness of Economic Sanctions

The first challenge when analyzing the effectiveness of economic
sanctions is deciding what constitutes an instance of economic sanc-
tions to begin with. This difficulty explains why different studies of
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sanctions have different case counts.’® For example, when multi-

ple sets of sanctions are imposed over a long period of time against a
single target State, it is rarely clear whether these sanctions should be
considered a single case or “analytically separated out as ‘episodes’
differentiated by changes in the combinations of sanctions imposed,
shifting objectives, and broader strategic context.”'*! A similar prob-
lem arises when sanctions target individual persons or entities within
a target State.”>? Tt is difficult to determine whether a newly imposed
sanction targeting a new individual should be considered part of the
same sanctions case or as a separate episode.

Further difficulties are presented by what Bruce Jentleson refers to
as “informal cued sanctions” and “civil society-initiated sanctions.”'>3
Informal cued sanctions occur when a country “cues” domestic con-
sumers and businesses to boycott or exert other forms of pressure on
an entity.”* China, for example, used patriotism to “cue” its citizens to
boycott H&M after the latter stated it would no longer buy cotton from
Xinjiang due to Uyghur forced labor.'>> Similarly, civil society-ini-
tiated sanctions consist of businesses and consumers independently
deciding to boycott certain entities within the target State.'*® After
Russia invaded Ukraine, for example, “the New York City Metropolitan
Opera cut] . . . ] ties with a Russian soprano, [and] Eurovision bann[ed]
Russian contestants . . . .”"*7 It is not clear when—if ever—these civil
decisions should be considered in analyses of the effectiveness of eco-
nomic sanctions.

In addition, scholars often disagree as to what constitutes suc-
cess. Studies differ, for instance, on how to treat cases where the threat
of sanctions alone seemed to have altered the target State’s behavior.
In 1921, for example, Yugoslavia invaded Albania.'® The League of
Nations was set to meet to discuss imposing economic sanctions on
Yugoslavia, but Yugoslavia preemptively withdrew its troops from
Albania citing the threat of international economic pressure.!” Daniel
Drezner theorized that because “actors have an incentive to reach an
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agreement before imposition . . . the sanctions literature has grossly
underestimated the utility of economic diplomacy.”'® In order to prop-
erly analyze the effectiveness of economic sanctions, then, one would
need to consider not just cases where sanctions were implemented but
also cases where economic sanctions were threatened but not actu-
ally imposed.'®!

A similar difficulty is presented by the deterrent effects of eco-
nomic sanctions on third-parties.'> Saudi Arabia, for instance, has long
shown interest in obtaining nuclear weapons,'® yet, there is no evidence
that it has begun to develop its own nuclear weapons program. It is
impossible to know to what extent sanctions against states like Iran and
North Korea have deterred Saudi Arabia from pursuing such a program.

Another difficulty arises when economic sanctions are accompa-
nied by the use of force. If the target State alters its behavior, it is often
unclear whether it did so due to the sanctions, the use of force, or both.'®

Moreover, it may be difficult to determine what magnitude of
change is necessary to consider economic sanctions successful. For
instance, if the target State engages in several undesirable behaviors
and alters only one as a result of sanctions, would this constitute a suc-
cess? Alternatively, what if sanctions achieve the desired economic
effect on the target State but the target State does not alter its behav-
ior? Was it the sanctions that failed, or was it the larger policy? To
address this latter source of confusion, Askari et al. propose distinguish-
ing between economic sanctions as a tool and the larger policy that tool
is meant to support.'> Economic sanctions would thus refer “to the
policy instrument (e.g., trade embargo, freezing assets),” and “the term
‘economic pressure’ policy . . . [would] describe the policy that attempts
to pressure others to change their ways by inflicting economic losses
on them.”'%  Although this approach has not been widely adopted, it
would have the benefit of enabling the success of economic sanctions
to be measured by predetermined economic metrics.

160. Daniel W. Drezner, The Hidden Hand of Economic Coercion, 57 INT’L ORG. 643, 644
(2003).

161. Id.

162. JENTLESON, supra note 150, at 21.

163. See, e.g., Mark Urban, Saudi Nuclear Weapons ‘On Order’ from Pakistan, BBC (Nov.
6, 2013), https://www.bbc.com/news/world-middle-east-24823846.

164. See, e.g., Pape, supra note 7, at 93 (challenging Huffbauer et al.’s assertion that 40
sanctions cases in their dataset were successful in part because 18 of those cases were accompanied
by use of force).

165. ASKARI ET AL., supra note 98, at 83.

166. Id. at 83-84.



72 29 UCLAJ. InT’L L. & For. AFr. (2025)

Finally, it is important to consider that different sanctions regimes
often have different objectives. For example, some sanctions are
designed to have primarily a punitive or symbolic effect. Should these
be analyzed alongside sanctions designed to alter a target State’s behav-
ior? Or should sanctions designed to have a primarily economic effect
(e.g., a salvo in a trade war) be considered alongside sanctions designed
to have a political effect (e.g. regime change)?

Given the aforementioned sources of confusion, it is not surprising
that there is so little agreement as to the effectiveness of economic sanc-
tions. Even the U.S. Government—the world’s most prolific sender
of economic sanctions'®’—does “not conduct agency assessments of
the effectiveness of sanctions in achieving broader U.S. policy goals
and cited various difficulties in doing so0.”'®® Despite these difficulties,
a number of scholars have tried to determine the actual effectiveness
of economic sanctions, and several large-N datasets of sanctions have
proven particularly influential.

Many of the initial large-N studies analyzing the effectiveness of
economic sanctions used the dataset compiled by Hufbauer, Schott, and
Elliott (commonly referred to as HSE).'" The HSE dataset was origi-
nally published in 1985 and then updated in 1990 and again in 2007.'"
As economic sanctions became increasingly common during the 1990s,
the 1990 HSE dataset was enormously influential.'”! In the second edi-
tion of Economic Sanctions Reconsidered, HSE analyzed 115 cases and
concluded that economic sanctions were effective 34% of the time.'”
Seventeen years later, this time analyzing 174 cases, Hufbauer et al.
once again concluded economic sanctions were effective 34% of the
time.'”? However, the study’s conclusions were challenged by Robert
Pape, who claimed that “of HSE’s 115 cases, only 5 are appropriately
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considered successes.”'”* In other words, Pape argued economic sanc-
tions were effective only 4% of the time.

In 2009, Morgan, Bapat, and Krustev released a new large-N
dataset that included 888 cases between 1971-2000."” This dataset
notably included both episodes where sanctions were merely threat-
ened and where they were actually implemented.'”® The dataset was
then extended in 2014 to include 1412 cases between 1945-2005 where
economic sanctions were threatened or implemented.!”” Morgan et al.
found that, when cases which had not yet reached a final outcome were
eliminated, 37.5% of cases resulted in “total or partial acquiescence on
the part of the target.”'”® When the definition of success was broadened
to include cases that resulted in a negotiated settlement, they found that
56% of cases were successful.'””

Several other important large-N datasets have since been com-
piled. In 2012, Clara Portela and Christian von Soest published the
GIGA Sanctions Dataset composed of all U.S., U.N., and E.U. economic
sanctions imposed on authoritarian regimes between 1990-2010.'%
This dataset is particularly noteworthy for separating sanctions episodes
based on their objective. Sanctions aimed at democratization (e.g.,
regime change or new elections in the target State) were distinguished
from other demands, such as combatting terrorism or the drug trade.
Using the GIGA dataset, von Soest and Michael Wahman concluded
that economic sanctions have a “positive, but insignificant, effect” on
democratization when imposed on authoritarian target States.'®! When
only sanctions that aim to create democratic change were considered,
the authors found a more significant effect whereby “the expected yearly
change in democracy scores is 0.160 higher in authoritarian countries
with democratic sanctions than in those without.”'?

Thomas Biersteker et al. introduced the narrower Targeted
Sanctions Consortium (TSC) dataset in 2018, which focused on the 23
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instances of U.N. targeted economic sanctions between 1992-2013.'%
The authors found U.N. sanctions were effective in 22% of cases.'s

Finally, two more comprehensive datasets were introduced in
2020. The EUSANCT Dataset, introduced by Patrick Weber and Gerald
Schneider, merged and updated the HSE, TIES, and GIGA datasets.'®
Considering both threatened and imposed economic sanctions by the
U.S., the E.U., and the U.N. between 1989-2015, the authors found
there was at least partial acquiescence by the target State in 51% of
cases where sanctions were actually imposed.'®¢ In contrast, The Global
Sanctions Data Base (GSDB), introduced by Gabriel Felbermayr et al.,
extended the HSE database to 729 cases of implemented economic
sanctions between 1950-2016."8” Here, the authors found an “average
success rate of around 34%.”'%

2. Factors that Affect the Success of Economic Sanctions

Of course, all of the above figures have limited predictive value.
Every case is different. There is a general consensus, for instance, that
unilateral economic sanctions tend to be less effective than multilateral
economic sanctions. Ernest Preeg, for example, noted that “during the
1990s unilateral economic sanctions, with rare exceptions, have failed
to achieve their intended foreign policy objectives . . . .”'® Similarly,
Askari et al. concluded “U.S. unilateral economic sanctions are an
ineffective policy approach for bringing about policy changes in other
countries and have poor prospects for success.”'” However, when it
comes to multilateral sanctions, more senders is not necessarily better.
Hufbauer et al. note that the process of creating a consensus among a
larger group of senders can reduce both the scope and impact of eco-
nomic sanctions.'”! They further observe that the larger the group of
senders, the more difficult it is to maintain the coalition.'”> Even when
the Security Council has imposed mandatory economic sanctions on
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target States, the rate of success appears to be limited. Cortright and
Lopez, looking at the eleven instances of Security Council economic
sanctions during the 1990s, determined they were effective only 36%
of the time.'”

Other factors also affect the likelihood that economic sanctions
will succeed. Economic sanctions are more likely to be successful
when the sender’s goal is more modest than a major policy change.'**
Economic sanctions are also more likely to work when imposed on
allies or close trading partners—Ilikely because they “have more to lose,
diplomatically as well as economically . .. .”" The target State’s form
of government makes a difference too. Economic sanctions tend to be
less effective against autocratic regimes than against democracies.'”® In
fact, Agathe Demarais notes that 90% of effective economic sanctions
imposed by the U.S. since the 1950s were imposed on target States
with multiparty democracies.!”’” Timing is also a factor. If economic
sanctions have not worked after two years, they are much less likely to
ultimately be successful.!”® Hufbauer et al. also note that military esca-
lation is more likely to be avoided if sanctions are employed all at once
for maximum impact rather than incrementally.'”®

It is also worth noting that it is difficult to assess the effectiveness
of targeted “smart” sanctions relative to economic sanctions generally.
Because smart sanctions are a newer phenomenon, there are fewer
instances to study. Even scholars who have tried to evaluate the effec-
tiveness of smart sanctions are forced to work with relatively small
sample sizes. Cortright and Lopez, for example, noted in their analy-
sis of U.N. economic sanctions that two out of seven episodes of smart
sanctions were effective (a success rate of 29%).2 Hufbauer and Oegg
found that, out of twenty cases where smart sanctions were imposed
independently of comprehensive embargoes, only five were successful
(a success rate of 25%).2"" This is significantly lower than the 34% suc-
cess rate Hufbauer et al. found for economic sanctions generally.
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D. Why Economic Sanctions Fail

There are a number of reasons economic sanctions fail to achieve
their desired results. First of all, it can be difficult to achieve a suffi-
cient political consensus to establish an adequate multilateral sanctions
regime. And, then, when widespread multilateral economic sanctions
are imposed, sending States may lack the capacity to enforce them.
Moreover, even when sending States do have the capacity to enforce
economic sanctions, target States often find ways of evading them.
Finally—especially when the goal of economic sanctions is regime
change—sanctions can backfire and entrench support for the govern-
ment in power in the target State.

One reason economic sanctions fail is because they were inad-
equate to begin with. This can be a function of the difficulty of
establishing a broad enough coalition of sending states to have the
desired effect. If a target State’s major trading partners refuse to impose
economic sanctions, those sanctions that are imposed by sending States
will have only a limited impact on the target’s economy. Furthermore,
creating a coalition of sending States requires political capital.?*> Even
if it might otherwise be possible, sending States may not be willing to
expend sufficient political capital to build a stable coalition.?%

States often have crosscutting economic interests that can make
coming to an agreement on a set of economic sanctions all but impossi-
ble. While it might be relatively painless for one state to impose certain
sanctions on a target, the same sanctions might cause a significant dis-
ruption in trade, finance, or investment if imposed by a different state.?*
These states might be unwilling to bear the costs of imposing economic
sanctions. India, for example, has refused to impose sanctions on
Russia in large part because it relies on Russia for both oil and arms.?%

Similarly, some states may be reluctant to jeopardize political
or other non-economic relationships with the target State and may
be unwilling to impose adequate sanctions. Brazil, for instance, has
been trying to reinforce its political relations with Russia, and so has
rebuffed calls to impose sanctions on the latter.?’® Domestic politics
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might also play a role, with sanctions against a given target being more
or less popular within different potential sending States.””” This can
make it difficult to impose economic sanctions that are sufficiently
broad to have their intended effect. For example, the U.S. has refused
to sanction Israeli military units even though the Biden administration
determined they committed “gross human rights violations.”?*® This is
likely because support for Israel in the U.S. has both been historically
high and politically divisive.?*”

Even when a broad coalition of sending States has been assembled
and the sanctions are sufficiently broad in scope, there may be problems
with enforcement. This can happen for a number of reasons. Bapat
and Morgan, for instance, theorize that the theory of public goods may
incentivize some sending States to “free ride.””!° When there is a coa-
lition of sending States, each benefits from the alteration of the target
State’s behavior. A sending State may believe this behavioral change
can still be achieved even if it cheats (i.e., continues to trade or other-
wise conduct business with the target).?!" In this case, the sending State
would have an incentive not to enforce its economic sanctions.

In other cases, sending States might have the will to enforce
economic sanctions, but they may lack the legal, administrative, or tech-
nological capacity.”’> Enforcing economic sanctions requires States to
monitor compliance. This can be difficult in “a world full of tax havens,
banks reluctant to disclose information, governmental protection of
banks, and liberalization of international financial transactions.”?'® It
takes sufficient administrative and technological resources, which not
all States have. And, of course, when an infraction is caught, not all
States have sufficient legal resources to hold the bad actor to account.

In addition, economic sanctions often fail because target States
are able to evade them. First and foremost, target States are often able
to get around economic sanctions restricting trade by simply find-
ing new business partners. This is a particularly prominent concern
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when economic sanctions target exports of goods that have widespread
demand, such as 0il.?'* A similar problem is that, even if a sending
State makes it harder for the target to import a specific good, substitute
goods can often be found.?”® Unless economic sanctions are imposed
and enforced by a very broad coalition, the possibility of finding new
trading partners remains. And then, of course, there are always black
markets, which target States can use to continue trade.?'® States may
also make domestic changes that help them weather the effects of eco-
nomic sanctions. One of the reasons that economic sanctions tend to
work fast or not at all is that, with time, target States are often able to
compensate for sanctions by increasing domestic production.?'” For
example, after sanctions were imposed on Russia for invading Ukraine,
Russia was able to increase its agricultural production, eliminating its
dependence on imports for food supplies.?'®

Other measures States can take to evade financial sanctions include
accumulating strategic reserves and taking advantage of safe havens.?"”
The Panama Papers, for example, revealed how secret offshore vehicles
were used by businesses, politicians, and private individuals to violate
sanctions.”® States may also take measures to revalue their currencies,
such as imposing capital controls.?? Even efforts to cut target States
off from SWIFT?*?> may be circumvented. Both Russia and China, for
instance, have created alternatives to SWIFT.?>* In addition, target
States might embrace cryptocurrencies tied to a blockchain, enabling
transactions that “‘can avoid the monitoring and surveillance systems of
virtually all regulators.”?**
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Finally, even if a target State is unable to avoid economic sanc-
tions, there is no guarantee they will have their intended political effect.
There are several reasons economic sanctions are less effective against
autocracies. First, governments in authoritarian states generally control
the media and the flow of information.?”® This makes it much easier for
them to manipulate public opinion with propaganda. In fact, one of the
oft-cited unintended effects of economic sanctions is that they create a
“rally-round-the-flag” effect.?”® Economic sanctions tend to “create a
sense of siege that governments then exploit to maintain political con-
trol.”?” The citizens of the target State thus begin to see the sending
States as oppressors and their political leaders as national defenders.
Moreover, even when the political will exists among the citizenry to
change their leadership, they may lack the means to do so. If no dem-
ocratic processes are in place, the citizens of the target State have no
established legal mechanism to translate their dissatisfaction into polit-
ical change.??®

E. The Humanitarian Costs of Economic Sanctions

While economic sanctions are frequently thought of as a “peace-
ful” means of coercion, the reality is much more complicated. Economic
sanctions may have both political and economic consequences that
cause tremendous harm to the target State’s general population. Some
scholars have even suggested that economic sanctions may cause more
loss of life than outright war.**® And though most sending States have
moved away from the blunt embargoes of the kind used against Iraq
in the 1990s, even smart sanctions can take a severe humanitarian toll.

Generally, economic sanctions may harm the target State’s general
population in four ways. They may have devastating macroeconomic
impacts, reduce the quality and availability of healthcare and health ser-
vices, create food insecurity, and foment additional political repression.

Economic sanctions, by design, are meant to take an economic toll
on the target State. However, the breadth or comprehensiveness of eco-
nomic sanctions can vary greatly. There is no doubt that comprehensive
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economic sanctions, like major trade embargoes, can do tremendous
damage to the most vulnerable and disadvantaged members of the
target State’s population.”®* To mitigate these effects, humanitarian
exemptions may be made for goods critical to the health of the general
population, such as food products and medical supplies.?*' This was
the case, for example, in Iraq in the 2000’s.%*> Unfortunately, humani-
tarian exemptions may be inadequate to mitigate the harm done to the
innocent. An effect on one sector might, at first blush, seem unprob-
lematic, yet it might have a pernicious effect on another sector that can
be difficult to foresee.

Economic sanctions, regardless of how they are imposed, gener-
ally have significant macroeconomic effects. Restrictions on imports,
for example, can reduce the availability of materials needed for domes-
tic production.”® Decreased production can, in turn, lead to a decline
in employment as well as a decline in the State’s GDP.>** As per
capita income decreases, the poorest tend to suffer disproportionate-
ly.>*> Moreover, even targeted import restrictions can have downstream
effects on the prices and availability of goods that the general popula-
tion relies on. In Haiti, for instance, a fuel embargo led to increased
transportation prices, which consequently drove up the price of food.?*

Export restrictions can also have disastrous effects. By reduc-
ing the market for the target State’s exports, the target State’s revenue
declines, and capital investment is reduced.”” This, in turn, tends to
result in fewer, or lower quality, social services for the general popula-
tion (e.g., public transportation, healthcare).?*® Export restrictions and
asset freezes also tend to depreciate the target State’s currency,?’
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which may contribute to inflation.?*® Indeed, inflation is a common
consequence of economic sanctions—as trade is restricted, imported
products become scarcer and their prices rise.?*! In addition, as supply
chains are disrupted, the number of intermediaries involved in trade
goes up, further increasing prices.?*> To make matters worse, fears of
inflation reinforce demand for foreign currency, which can exacerbate
the devaluation of the target State’s domestic currency.”*

Economic sanctions can also have a disastrous effect on healthcare
and health services. Richard Garfield observes, for instance, that even
when food and medicine were exempted from economic sanctions, “all
sanctions led to limitations on the importation of foodstuffs and medi-
cines.”?** This is partially because many businesses are deterred by the
strict conditions that sanctions regimes impose on providing exempted
goods to the target State.”*® And businesses that provide exempted
goods not only take on an additional administrative burden, they also
take on a certain amount of risk. Firms must take care not to do busi-
ness with sanctioned entities or with certain ties to sanctioned entities,
or they risk incurring punitive measures.>*® Even when food and medi-
cine gets through, problems may still arise because economic sanctions
may restrict goods necessary to use, store, or transport them. Sanctions
against Haiti, for example, exempted vaccines, but restrictions on gas-
oline and kerosene led to issues refrigerating them.>*’

Another issue is the decreased availability of food and water.
Sanctioned countries tend to see staple goods increase significantly in
price.”*® Even if this doesn’t result in starvation, families that spend
more on staples have less money to spend on other sources of nutri-
tion. The result is a rise in malnourishment, which is most pronounced
among the elderly, chronically ill, pregnant and lactating women, and
children under the age of five.?*” Moreover, because a sanctioned State’s
resources are reduced, critical infrastructure such as “roads, hospitals,
and sanitation systems may be neglected and fall into disrepair,” thus
aggravating health risks.>’ Even something as seemingly innocuous as
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an arms embargo can have the effect of diverting resources away from
public health if the government consequently decides to spend more
trying to illegally purchase arms and materiel.?!

When the government of the target State is forced to make difficult
decisions about where to allocate dwindling resources, public health can
suffer in a myriad of other ways. Hospitals and other medical provid-
ers rely on more than just medicine to function. They need access to
energy, sanitation infrastructure, transportation, and equipment. They
need ambulances, MRI machines, centrifuges, and refrigerators. When
these critical goods become scarce, the capacity of the public health
system is reduced.”? Richard Garfield, for instance, reports women in
Cuba “delivering far from hospitals because of lack of ambulance parts
or in the middle of Caesarean deliveries when electricity shut down
became common.”?3 Moreover, triaging may occur as the public health
system’s capacity is reduced. Preventative care and more basic pro-
cedures may be deprioritized, with further negative repercussions for
public health.*

Another danger of economic sanctions is that they may cause
the target State’s government to further restrict citizens’ rights.
Recent research by Jerg Gutmann, Matthias Neuenkirch, and Florian
Neumeier reveals that economic sanctions imposed by the U.S. led tar-
geted regimes to further repress the political and civil rights of their
citizens.> The exact effects of such repression, of course, vary on a
case-by-case basis.

None of this should be read to mean that economic sanctions
should never be used. In fact, despite the pessimistic hypotheses of
some scholars, there is at least some evidence to support the claim that
economic sanctions do appear to cause less humanitarian harm than
military conflict.?® Still, there is no doubt that economic sanctions
can do tremendous harm to the target State’s general population. Any
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imposition of economic sanctions should be carefully tailored to the
specific situation with the goal of minimizing humanitarian harm. Any
regime of economic sanctions must also be carefully monitored to
assess its ongoing impact on the target State’s population. The use of
any instrument capable of causing so much harm and suffering should
always be attended by the strictest of ethical considerations.

III. CurreNT EcoNOoMIC SANCTIONS ON MYANMAR

Currently, only six entities have imposed sanctions on Myanmar:
the U.S., U.K., Canada, Australia, New Zealand, and the E.U.
Understanding the efficacy of these sanctions, however, requires a brief
overview of Myanmar’s economy. This Part will begin by exploring
the ways in which the SAC controls the Burmese economy and uses
it to enrich its own members. Then it will discuss sanctions currently
in place, taking note of where they are effective and where they are
insufficient.

A. Tatmadaw Control of Myanmar’s Economy

Over time, the Tatmadaw has gained control over much of
Myanmar’s economy. Beginning in the early 1950s, the Tatmadaw
under General Ne Win began to establish non-profit business enter-
prises, such as the Defence Services Institute (DSI).>” These entities
were initially created to provide an independent source of food and
supplies for the Tatmadaw, which feared the central government might
not continue to sufficiently fund the military.>® However, these enter-
prises quickly expanded into business conglomerates with activities
that ranged from banking to consumer goods to a bus line.?” DSI, for
instance, became the country’s single largest commercial enterprise.?*
After General Ne Win took power in a 1962 military coup, the newly
empowered Revolutionary Council began nationalizing private sector
economic activity, including these military conglomerates.*! Expansive
State economic control was thus established early on. And the State, of
course, was controlled by the Tatmadaw.
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In 1988, the Tatmadaw created the State Law and Order
Restoration Council (SLORC), and a new era of market reforms began.
State enterprises were privatized, and foreign investment was court-
ed.”? The Tatmadaw re-established military enterprises “and quickly
entered into joint ventures with foreign firms across a diverse range
of extractive, manufacturing, agriculture and hospitality industries.”?%
Overall, the process of privatization was largely controlled by the
Tatmadaw, and licenses and contracts in lucrative industries over-
whelmingly went to members of the Tatmadaw and their cronies.?**

Two entities in particular were established that would quickly
come to dominate Myanmar’s economy: the Union of Myanmar
Economic Holdings Ltd. (later renamed to Myanma Economic Holdings
Ltd., or MEHL) and the Myanmar Economic Corporation (MEC). Both
were owned and managed by the Tatmadaw.?®> The SLORC also passed
the State-Owned Economic Enterprises Law, which granted the state
exclusive rights to economic activity through State-Owned Economic
Enterprises (SEEs) in twelve sectors: teak; forest plantations; petroleum
and natural gas; pearl, jade, and precious stones; fisheries reserved for
research by the government; postal and telecommunications services;
air and railway transport services; banking and insurance services;
exploration, extraction, and export of metals; electricity generating ser-
vices; and products relating to security and defense.”®® As of 2018, SEEs
generated roughly 50% of Myanmar’s fiscal revenues.?*’

Although MEHL was registered as a public company in 2016, it
is still tightly controlled by the Tatmadaw.?®® Active and retired officers
of the Tatmadaw make up its board of directors, and its shareholders are
Tatmadaw units and active and retired Tatmadaw personnel.”® MEHL
has over fifty subsidiaries across a wide array of industries and lever-
ages its economic dominance to control both members of the Tatmadaw
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and foreign investment.”’® Because MEHL essentially has monopolies
in certain markets, foreign entities looking to invest in these markets
have little choice but to go through MEHL.?’”! Foreign corporations
generally partner with an MEHL affiliate and engage in profit-sharing
agreements that guarantee MEHL a certain percentage of profits gener-
ated, even though MEHL does not own shares in the company.>”

Beyond MEHL, the Tatmadaw has other means of enriching itself.
The Myanmar Economic Corporation, which is slightly smaller than
MEHL, was never made public, and is still strictly under Tatmadaw
control.?’”? As of 2017, the MEC ran over forty businesses across a
wide variety of economic sectors.’’* In addition, the Tatmadaw main-
tains a system of patronage, trading economic privileges for material
benefits. In exchange for the rights to “engage in extractive businesses,
such as timber production or mineral exploration . . . the military could
ask these cronies to provide financial support for its off-budget spend-
ing.”?” 1In the 2000s, the Tatmadaw also confiscated nearly 500,000
acres of land to support its various commercial activities.”’® Given the
Tatmadaw’s extensive control over Myanmar’s economy, imposing
effective economic sanctions is hardly straightforward.

B.  Current Economic Sanctions on Myanmar

Despite the gravity of the humanitarian situation in Myanmar,
very few states have actually imposed economic sanctions. Those that
have include the U.S., the U K., Canada, Australia, and New Zealand.
The E.U. has also imposed economic sanctions on Myanmar. On the
other hand, the Security Council and ASEAN have so far refused to
impose economic sanctions.

It is virtually inconceivable that the Security Council would use
its Article 41 powers to impose multilateral sanctions on Myanmar.
Russia and China—both permanent veto-wielding members of the
Security Council—have ties to the Tatmadaw and have made it clear
that sanctions are out of the question.?”” In fact, since lending their sup-
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port on a resolution in 2022 calling for an end to the violence, Russia
and China have argued that the crisis in Myanmar does not demand
greater attention by the Security Council.?”® It has been over fifteen
months since the Security Council has even been able to agree on a
press statement on the issue.””” Similarly, there is no indication that
ASEAN would be willing to impose economic sanctions on Myanmar.
Singapore, Japan, and Thailand have expressed resistance to imposing
economic sanctions.”® Thailand, in particular, continues to main-
tain ties with the SAC and remains the largest importer of natural gas
from Myanmar.*!

This Section will begin by exploring the asset freezes and sanc-
tions targeting Burmese financial institutions. Then it will look at
sanctions targeting individuals and the SAC’s business revenues. It
will conclude by looking at sanctions targeting arms and other military
and dual-use materials.

1.  Asset Freezes and Financial Institutions

Although several States have frozen the foreign assets of indi-
vidual actors and entities connected to the Tatmadaw, the U.S. is the
only State to have blocked access to Myanmar government funds held
abroad. Shortly after the 2021 coup, the U.S. froze $1 billion USD of
Myanmar government funds held in the U.S. to block the SAC from
accessing it.2%?

In 2023, the U.S. also sanctioned two Myanmar State-owned
banks: Myanma Foreign Trade Bank (MFTB) and Myanma Investment
and Commercial Bank (MICB).?®* The State Department made clear
that both banks “have been instrumental in facilitating the regime’s use
of foreign currency to procure arms and jet fuel abroad and to access
international markets using offshore accounts.”?* However, the U.S.
left untouched Myanmar’s other two state-owned banks: Myanma
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Economic Bank (MEB) and Myanma Agricultural and Development
Bank. Together, these four state-owned banks hold around 30% of
the assets in Myanmar’s banking system.?®® The SAC and its mem-
bers also benefit from four private sector banks. Myawaddy Bank and
Innwa Bank are SAC-owned, and the SAC has a stake in Myanmar
Citizens Bank and Myanmar Construction, Infrastructure, and Housing
Development Bank.?®® There are also a number of Tatmadaw cro-
ny-linked banks that have so far been spared, including: Kanbawza
Bank Ltd.; United Amara Bank; Co-operative Bank Ltd.; Global
Treasure Bank, and Naypyitaw Sibin Bank Ltd. The U.S. has, how-
ever, sanctioned the crony-linked Asia Green Development Bank.?’ In
addition, the Central Bank of Myanmar, although nominally indepen-
dent by law, is under the de facto control of the SAC, which replaced
its head with an SAC crony immediately after the coup.?®

Canada and Australia have also imposed sanctions against sev-
eral of the banks the Tatmadaw relies on. Like the U.S., both Canada
and Australia imposed sanctions on MFTB and MICB.?* Canada also
imposed sanctions on the MEB, Innwa Bank, and Myawaddy Bank
Ltd.*® Neither New Zealand nor the E.U. have imposed sanctions on
any of Myanmar’s financial institutions.

2. Sanctions Targeting Individuals

All entities that have imposed economic sanctions on Myanmar
have targeted senior SAC officials and Tatmadaw officers. The U.S. has
imposed financial sanctions and travel bans on 91 individuals, the U.K.
on 39, Canada on 134, Australia on 21, and the E.U. on 103.*°! New
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Zealand, which does not have the equivalent of a Magnitsky law for
sanctioning foreign individuals,*? has not imposed financial sanctions
on any members of the SAC or Tatmadaw, but it has imposed travel
bans on twenty-one individuals.?”> Unfortunately, these sanctions have
been largely uncoordinated. And, while each sender has sanctioned the
senior-most SAC officials and Tatmadaw officers (such as Generals Min
Aung Hlaing and Soe Win), many key individuals have largely slipped
through the cracks. Only the U.S., for example, has imposed sanctions
on state and regional level chief ministers. The U.S. and the E.U. were
also the only two senders to impose sanctions on other high-ranking
SAC members, such as permanent secretaries and director generals. As
the activist group Justice for Myanmar points out, “not nearly enough
has been done to designate individuals and entities that continue to pro-
vide the junta with funds, arms, equipment, technology, and jet fuel.””**
Justice for Myanmar also released a list of 170 directors of Tatmadaw-
owned businesses, the vast majority of whom have yet to be targeted by
sanctions from any sender.?*

3. Sanctions Targeting the Tatmadaw’s Business Revenues

The U.S., U.K., Australia, and the E.U. have sanctioned MEHL
and MEC. These are the Tatmadaw’s largest business conglomerates
and a significant source of revenue for the SAC. In addition, the U.S.
has sanctioned 34 other businesses owned by the SAC or its members,
while the U.K. has sanctioned 21, Canada 72, Australia 3, and the E.U.
15. These sanctions focus primarily on SEEs, such as Myanma Timber
Enterprise, Myanma Gems Enterprise, and Mining Enterprises 1 and
2 (all of which have been sanctioned by the U.S., U.K., Canada, and
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E.U.) as well as a few other large SAC-controlled holding companies,
such as the Htoo Group of Companies. Here, too, sanctions reflect a
general lack of coordination. A report by EarthRights International and
Global Witness found that, as of February 2023, out of the 165 distinct
targets sanctioned by either the U.S., U.K., or E.U., only 13% were
sanctioned by all three.”® A quick look at the pearl, jade, and precious
stones sector is revealing. While the U.S., U.K., Canada, and E.U. all
sanctioned Myanma Gems Enterprise, only the U.S., U.K., and Canada
sanctioned the Myanma Pearl Enterprise. And then, only the U.S. and
Canada sanctioned the Myanma Ruby Enterprise.

The SAC also has many other critical streams of revenue that
remain untouched. One of the most important of these sources is oil
and gas. In FY 2021, for instance, Myanmar was expected to earn
roughly $1.4 billion USD from oil and gas, making up just over 10% of
the government’s total revenue.”” Most of this money flows through
the Myanma Oil and Gas Enterprise (MOGE), which is controlled by
the SAC.?”® Only the E.U. has imposed economic sanctions prohibiting
all business with MOGE, although the U.S. has at least prohibited the
provision of financial services.”” Another large revenue source for the
Tatmadaw is Telecom International Myanmar, which is yet to be sanc-
tioned by any State. Telecom International Myanmar owns Mytel, a
Tatmadaw-controlled mobile network operator that was forecast to pay
out millions of dollars to the Tatmadaw’s generals.>*

It should also be noted that many SEEs—which altogether pro-
vided about 50% of Myanmar’s pre-coup fiscal revenues—remain
unsanctioned.*' Out of thirty-one SEEs that “provide revenue to the
military junta, 25 remain unsanctioned by the US, EU, and UK.%
Together with the SAC’s access to family-owned and crony-linked
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businesses, there are still many opportunities for members of the SAC
to enrich themselves at the general population’s expense.

4.  Sanctions on Arms and Military Equipment

Several States have imposed financial sanctions on the SAC and
the Tatmadaw, yet the Tatmadaw continues to obtain arms and other
military equipment necessary to combat the PDF and other domes-
tic armed organizations. The U.S., U.K., Canada, and the E.U. have
all imposed sanctions on the SAC itself, as well as the Myanmar War
Veterans Organisation, the Office of the Quartermaster General, the
Directorate of Defence Procurement, and the Myanmar Directorate of
Defence Industries. The U.S. has also sanctioned Myanmar’s Ministry
of Defence, and the U.S. and U.K. have each sanctioned several light
infantry divisions of the Tatmadaw.3®® Yet, since the coup in 2021, the
Tatmadaw has managed to import over $1 billion USD worth of mil-
itary equipment, including arms, dual use goods, raw materials, and
manufacturing equipment.3%*

The largest suppliers of arms to the Tatmadaw are Russia and
China,® which are, of course, extremely unlikely to alter their behav-
ior, never mind impose sanctions on Myanmar. Yet, the Tatmadaw still
relies on raw materials and dual use technologies from a comparatively
wide array of foreign suppliers to support its own small arms produc-
tion.’% Tt is also heavily reliant on imports of jet fuel to support its air
campaigns against the PDF and other armed groups.’"’

Altogether, as of May 2023, the U.S., U.K., Canada, and the
E.U. have sanctioned thirty-three key entities involved in arming the
Tatmadaw.’® Yet, only 24% of these entities have been targeted by all
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four senders.*” More importantly, these sanctions leave key members
of business networks involved in arms transactions untouched. This
allows the Tatmadaw to evade existing sanctions with relative ease.
Sky Aviator is a case in point. Sky Aviator, run by Tatmadaw crony
Kyaw Min 0o0,*'? has facilitated over $30 million USD of arms and
associated materials since the 2021 coup.’!' Although it has been sanc-
tioned by all four senders, Sky Aviator was able to quickly re-route
its business through a different company called Heli Eagle Company
Limited, which is owned by Kyaw Min Oo’s business partner Wai Sar
Tun and his brother Myo Min Oo.*"? In fact, Sky Aviator was able to
reroute its business through Heli Eagle even before U.S. sanctions were
imposed.’"® And yet, only Canada has imposed sanctions on Heli Eagle
and Myo Min Oo, and no sender has imposed sanctions on Wai Sar Tun.

IV. 'WHERE Do WE Go FrRoM HERE?

There are many reasons to be skeptical of economic sanctions.
They are often ineffective, they have negative economic externalities
on sending States and third-parties, and they can do tremendous harm
to innocent members of the general population. Yet, in some instances,
economic sanctions have proven to be a powerful and effective tool.
If there is any single scholarly consensus around the use of economic
sanctions, it is that every case is unique and the specific circumstances
must be carefully considered. This Part will begin by looking at why
economic sanctions might work in Myanmar despite their overall poor
rate of success. Then, it will explore how sanctions targeting arms,
businesses, and financial institutions can be made more powerful. It
will conclude by proposing the international community do more to
support the NUG.

A. What Makes the Situation in Myanmar Unique

The conflict in Myanmar is unique in several respects. Most nota-
ble is the fact that there is a unified political opposition with democratic
legitimacy: the NUG. This is not a case where rival factions are vying
for power and where the will of the people is unclear. The existence of
a powerful government in exile with the capacity to govern, democratic
legitimacy, concern for human rights, and international recognition sets
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the situation in Myanmar apart from many other conflicts where eco-
nomic sanctions have been used. Moreover, the NUG has a real chance
of succeeding if it is given sufficient international support, and tar-
geted economic sanctions will be critical. Finally, the Burmese people
continue to call on the world to impose additional targeted economic
sanctions, and it is unlikely more sanctions will result in significant
additional harm to the general population.

The NUG should be regarded as the legitimate government of
Myanmar. The Tatmadaw launched its coup in the aftermath of a demo-
cratic election that independent outside observer groups have determined
was “representative of the will of the people of Myanmar.”'* After the
coup, the NUG was created by the CRPH—a group of parliamentar-
ians, most of whom were members of the NLD, which had just won
the elections in a landslide.’’® There is no doubt the members of the
CRPH were the legitimately elected leaders of Myanmar, and creating
the NUG was a legitimate exercise of their authority. The NUG, more-
over, is comprised primarily of parliamentarians who had recently been
democratically elected in addition to leaders of the anti-coup protests
and representatives of ethnic minority organizations.*'® It not only has
democratic legitimacy, it also represents a broad swathe of Myanmar’s
diverse population. The European Parliament has even formally recog-
nized the CRPH and the NUG “as the only legitimate representatives of
the democratic wishes of the people of Myanmar.”?"

Just as importantly, the NUG continues to enjoy broad support
from the Burmese people. A survey of 4,612 Burmese adults across
a diverse array of ethnic groups found nearly 92% “felt ‘somewhat’
or ‘very’ favorable toward the NUG.”'® And this support was sur-
prisingly consistent across ethnic minority groups. In fact, “78% of
respondents from ethnic minorities favored the NUG as much . . . or
more . . . than their own minorities’ armed groups.”" The country has
also shown signs of unprecedented unity in combatting the SAC. The
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NUG recently put forth a joint statement with the Chin National Front,
the Karenni National Progressive Party, and the Karen National Union
that proposes terms for a peaceful transition of power to a civilian gov-
ernment.*?® This is significant considering the historic hostility between
these ethnic armed organizations and Myanmar’s central government.
In fact, the Chin National Front and Karen National Union only signed
a formal ceasefire agreement with the central government as recently
as 2015.*" Similarly, the Three Brotherhood Alliance—comprised of
the Arakan Army, Myanmar National Democratic Alliance Army, and
the Ta’ang National Liberation Army—has sometimes allied itself with
the NUG-created PDF.**

In addition to democratic legitimacy, the NUG represents a
potential path towards accountability for atrocity crimes, including the
genocide against the Rohingya. Shortly after the coup, the NUG filed
an Article 12 declaration accepting the International Criminal Court’s
jurisdiction over all “international crimes” committed in Myanmar since
2002.*2 This would include the 2017 genocide as well as anteced-
ent crimes against humanity perpetrated against the Rohingya. In an
equally historic turn, the NUG has also promised repatriation and citi-
zenship for the Rohingya.’* Even if this is little more than a calculated
political ploy to garner international support, it is clear that the NUG is
still the world’s best hope for accountability and political inclusion of
the Rohingya. It is extremely unlikely that the leaders of the SAC—
who were the primary perpetrators of the genocide—would ever offer
the Rohingya citizenship afterwards, or subject themselves to criminal
proceedings for their crimes during the genocide.

The fact that the NUG has a strong claim to democratic legiti-
macy, broad support, and represents the only realistic pathway to justice
and accountability in Myanmar means supporting it should be an easy
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choice. The NUG has continually called for stricter economic sanctions
targeting the SAC’s arms and business networks.*” This is not a matter
of more powerful nations imposing sanctions against an unwilling or
reluctant populace. Stricter sanctions have been repeatedly requested
by the legitimate democratic representatives of the Burmese people.
This should inform the legal and ethical calculus of any States that gen-
uinely want to see an end to the atrocities in Myanmar.

Another salient aspect of the situation in Myanmar is that the
SAC’s control over the country is not just unpopular—it is tenuous.
Organized armed resistance has been surprisingly effective across large
swathes of the country. In 2022, the Special Advisory Council for
Myanmar estimated the SAC had “effective control” over only 17% of
the country.*”® More recently, the PDF and EAOs have enjoyed star-
tling success in liberating territory from Tatmadaw control. The Three
Brotherhood Alliance and the PDF launched Operation 1027 in October
2023, recapturing significant territory in Shan State.*”” Then, in March
2024, the Kachin Independence Army launched Operation 0307, cap-
turing over sixty military positions in Kachin State.*”® In the meantime,
the Tatmadaw is suffering a crisis of morale, with entire battalions sur-
rendering and over 4,000 members defecting between the launch of
Operation 1027 and the end of January 2024.* By starving the SAC
of arms and financial resources, sending States can help further tip the
scales in the NUG’s favor.

Furthermore, as long as the SAC remains in power, the human-
itarian situation in Myanmar is likely to continue to deteriorate. And
it is not just a question of physical violence. Equally significant is the
SAC’s economic mismanagement. Myanmar’s economy contracted

325. See, e.g., NUG Welcomes the EU’s 7th Round of Sanctions Against the Genocidal
Military Junta in Myanmar and Calls for Greater and Concrete International Actions, NUG (Jul.
21, 2023), https://moic.nugmyanmar.org/nug-welcomes-the-eus-7th-round-of-sanctions/ (calling
for additional sanctions on arms and SAC-owned businesses).

326. SpeciaL ADvVISORY COUNCIL FOR MYANMAR, Briefing Paper: Effective Control in
Myanmar 13 (Sept. 5, 2022), https://specialadvisorycouncil.org/wp-content/uploads/2022/09/
SAC-M-Briefing-Paper-Effective-Control-in-Myanmar-ENGLISH-2.pdf.

327. Yun Sun, Operation 1027: Changing the Tides of the Myanmar
Civil  War?, Brookings (Jan. 16, 2024), https://www.brookings.edu/articles/
operation-1027-changing-the-tides-of-the-myanmar-civil-war/.

328. Jason Tower, Myanmar’s Collapsing Military Creates a Crisis on China’s
Border, U.S. INnsT. PeEAcE (Apr. 11, 2024), https://www.usip.org/publications/2024/04/
myanmars-collapsing-military-creates-crisis-chinas-border.

329. Rebecca Ratcliffe & Aung Naing Soe, ‘Why Should I Kill Our Own?’:
Thousands of Soldiers Surrender as Myanmar Junta Shaken by Rebel Advances,
GuarpIaN (Jan. 29, 2024), https://www.theguardian.com/global-development/2024/jan/29/
myanmar-military-junta-totters-as-battalions-surrender.



Can Economic Sanctions Work in Myanmar? 95

18% following the 2021 coup, with “no noteworthy economic rebound”
since.** After the coup, the Myanmar kyat (Myanmar’s currency)
plunged to roughly half its previous value,*! and overall employment
shrunk by 8.9%.%*> The SAC only exacerbated the situation by trying
to de-dollarize the economy, further destabilizing currency markets.***
SAC mismanagement also drove up rice prices, which more than
doubled in parts of the country.** As a result of this economic mis-
management, half the country’s population now lives below the national
poverty line.?*

Economic sanctions can have unintended, and often surpris-
ing, effects on a target State’s economy. Yet, Myanmar’s economy is
already in dire straits and is designed to primarily enrich members of
the SAC. With thousands of people killed, millions displaced, and half
the country living in extreme poverty, action is necessary. Myanmar’s
best hope is for a speedy return to civilian government. This can be
accomplished, in part, through economic sanctions that target the SAC’s
businesses and primarily harm members of the SAC itself. The SAC is
a fractious junta that has already seen a distressing number of shakeups
amongst its top officials,*¢ and it will likely fracture even further under
additional pressure. Because of the unique circumstances in Myanmar,
more effective economic sanctions have the potential to tip the scales
in the NUG’s favor and persuade the SAC that it has little choice but to
cede power to a civilian government.

B.  Target the Tatmadaw’s Access to Arms, Military Equipment, and
Jet Fuel

The Tatmadaw relies on foreign suppliers for a number of critical
materials. These, of course, include arms, but they also include dual-use
military supplies, and the manufacturing equipment and raw materials
necessary to produce arms and munitions. Cutting off the Tatmadaw’s
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access to these materials would not only spare lives, it would help shift
the playing field in favor of Myanmar’s resistance forces. To accom-
plish this, three strategies should be employed for maximum effect.
First, sending states should improve their primary sanctions regimes.
This should involve increasing coordination, responsiveness, and
enforcement. Second, sending states should engage in diplomatic
efforts to persuade ASEAN members and India to take measures to
stop arms from reaching the SAC. Finally, sending states should con-
sider imposing secondary sanctions on entities that continue to facilitate
the flow of arms to the SAC.

One of the largest defects in current sanctions regimes against
the SAC is that they are full of holes. To begin with, sending States
must make greater efforts to target a//—not just some—of the entities
funneling arms to the Tatmadaw. The U.S., for example, has imposed
sanctions on several entities that supply arms and other materials to the
Tatmadaw, such as Sky Royal Hero Ltd. and Dynasty International Ltd.,
both of which help provide spare parts for military helicopters.*’ Yet,
the U.S. has not imposed sanctions on other companies that also provide
spare parts for military helicopters, such as Synpex Shwe Network.**
The first step in cutting off the Tatmadaw’s access to arms is plugging
these gaps. Both the Special Rapporteur on the situation of human
rights in Myanmar and the Special Advisory Council for Myanmar have
issued reports that, together, list thirty-two entities that facilitate the sale
of arms and related materials to the Tatmadaw.*** Neither the U.S. nor
any other sender has targeted even a majority of these entities.

Sending States can also help close the gaps through closer coordi-
nation to make sure they are sanctioning the same entities. For example,
Miya Win International Ltd.—which supplies parts, training, and sales
of the Schiebel S100 reconnaissance and light attack drone®***—has
been sanctioned by the U.K. and Canada, but not by the U.S. or the
E.U. Similarly, KT Services & Logistics Co. Ltd. has been sanctioned
by only the U.S., and Mottama Holdings has been sanctioned only by
Canada. When sanctions are imposed simultaneously by all senders,
rather than just one or two, they are much more effective. Furthermore,
even when an entity is sanctioned, it might have unsanctioned affiliate
companies that continue to facilitate arms purchases for the Tatmadaw.
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This is the case with the network surrounding the Myanmar Chemical
& Machinery Company, for instance. While the Myanmar Chemical &
Machinery Company is sanctioned by the U.S., U.K., and Canada, its
owner (arms broker Aung Hlaing Oo) runs M C M Pacific Pte. Ltd. and
United Strategies Company Ltd., which continue to receive supplies for
the Tatmadaw.**!

Economic sanctions should also be made more responsive to the
evasion tactics of the Tatmadaw and its cronies. The Tatmadaw has
evaded sanctions by using third-party payment providers, front compa-
nies, and phoenix companies (i.e., companies that continue to carry out
the same business as a company that has just been sanctioned).**> The
International Gateways Group (IGG) network, for example, encom-
passes at least forty-two entities, yet, only IGG itself and its owner
Naing Htut Aung have been sanctioned.’** IGG was able to use all the
aforementioned strategies to continue procuring arms for the military.
After the coup, IGG created two phoenix companies in Myanmar and
shifted much of its trade to Aung Myo Win—one of Naing Htut Aung’s
business partners.** IGG also uses smaller companies, such as Myat
Shwe Taw Win Company, as front companies for the Directorate of
Procurement.’*

Sending States must pay closer attention to the complex net-
works utilized by arms brokers if they want sanctions to be effective.
In addition to sanctioning all of the affiliate companies in these net-
works, sending States must monitor the situation carefully to detect
new front companies and phoenix companies as they crop up. This will
certainly require more time and administrative resources on the part of
sending States, but the alternative is to allow targeted entities to skirt
sanctions by simply shifting their arms deals to unsanctioned entities.
International collaboration, particularly with the NUG, would ease the
burden on States by making monitoring much more effective and effi-
cient. Such collaboration will be discussed further in Section IV.C.

Sending States should also engage in diplomatic efforts to per-
suade other States to crack down on the arms trade with the Tatmadaw.
The majority of arms and related material that goes to the Tatmadaw
goes through only five countries. Russia and China are the largest
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suppliers of arms to the Tatmadaw, and there is little chance either State
would be swayed by diplomacy.

However, India, Thailand, and especially Singapore have also been
also critical arms suppliers to the Tatmadaw. Between the 2021 coup and
December 2022, $254 million USD worth of arms and related materials
were funneled to the Tatmadaw through entities based in Singapore.**
After Russia and China, Singapore has been the single largest pro-
vider of arms to the Tatmadaw. Nevertheless, Singapore announced
its intention to “prohibit the transfer of arms to Myanmar . . . [and] not
to authorise the transfer of dual-use items which have been assessed to
have potential military application to Myanmar . . . .”** Persuading
Singapore to monitor and enforce a prohibition of arms transfers to
Myanmar would be devastating to the Tatmadaw.

Of course, if Singapore is no longer an option for arms transfers,
much of this traffic is likely to be rerouted through Thailand. In many
ways, Thailand’s interests are closely linked with Myanmar’s. Thailand
is the largest importer of petroleum gas from Myanmar,*** and General
Min Aung Hlaing is even the “adopted son” of the former Thai army
chief.’* Still, the fighting in Myanmar has occasionally closed key
border crossings between Myanmar and Thailand, and instability is a
very undesirable trait in a major trading partner. Tens of thousands of
Burmese refugees have also flooded into Thailand since the coup.’*°
There are also encouraging signs that Thailand’s position on Myanmar
might be slowly evolving. Some experts have argued Thailand is trying
to adopt a more humanitarian approach to Myanmar,*' and a subsidiary
of PTT—a state-backed Thai energy company—postponed a natural gas
development project in Myanmar, citing the “local situation.”? Tt is
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possible that diplomatic pressure could persuade Thailand that cutting
off the supply of arms to the Tatmadaw is in its best interests.

Diplomatic pressure should also be brought to bear on India and
Vietnam. After Thailand, India is the next largest supplier of arms to
Myanmar.*** Similarly, Vietnam’s Cai Mep port is a crucial node in
the supply chain of jet fuel to the Tatmadaw.>** Sending States should
exert pressure on India and Vietnam to crack down on these transfers
of arms and fuel.

Moreover, increasing clarity and enforcement of sanctions must
be made a larger priority for sending States. The networks of entities
that funnel arms to the Tatmadaw can be complex and opaque. Sending
States should make these networks as clear as possible instead of relying
on financial institutions and other corporations to identify the owner-
ship and links of each entity they might do business with. Enforcement
should also be prioritized. In 2023, for instance, OFAC undertook a
mere seventeen enforcement actions.’> Although increased enforce-
ment would require additional administrative and financial resources,
it is necessary to ensure that economic sanctions can be an effective
tool. Without the specter of rapid enforcement, economic sanctions lose
much of their deterrent effect.

In addition to primary sanctions, sending States should consider
imposing secondary sanctions on entities that continue to provide arms
to the Tatmadaw. Although secondary sanctions can be contentious,
they are certainly not new. The U.S. has imposed secondary sanctions
on entities engaging in certain financial transactions with specified
entities in Iran and Russia, for example. The situation in Myanmar is
similarly grave. Secondary sanctions should target financial institu-
tions involved in arms transactions with the Tatmadaw and its proxies.
They should also target front companies and other entities outside of
Myanmar that are used to facilitate the sale of arms to the Tatmadaw.
The IGG network, for example, includes nine companies in Singapore
and four in Thailand that deliver arms and related materials to the
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Tatmadaw.*>¢ Secondary sanctions against these entities would help sig-
nificantly cut down the Tatmadaw’s arms supply.

C.  Target the SAC’s Entire Business Network

As explored in Section III.A, the SAC has control over broad
swathes of Myanmar’s economy through SEEs, private business
conglomerates, and complex networks of family and crony-owned
companies. For economic sanctions to be truly effective, they must
target not only the SEEs and large conglomerates but every entity in the
SAC’s network. Otherwise, SAC members will continue to evade sanc-
tions by shifting trade from sanctioned entities to unsanctioned entities.

The most glaring hole in current sanctions regimes is MOGE.
Bringing in over $1 billion USD annually, MOGE is the SAC’s larg-
est source of foreign revenue.®™ Only the E.U. and the U.S. have
sanctioned MOGE, and U.S. sanctions need to be made much tighter.
Rather than adding MOGE to the Specially Designated Nationals
(SDN) list and cutting it off completely from the U.S. financial system,
the U.S. only prohibited the provision of financial services to MOGE 3%
Moreover, caving to Thai pressure, the sanctions were designed so that
Thailand can continue to purchase gas from MOGE by making pay-
ments in Thai baht rather than U.S. dollars and routing its transactions
through unsanctioned banks.?%

To increase the effectiveness of its sanctions, the U.S. should add
MOGE to the SDN list. It should also consider imposing secondary
sanctions on third-party entities that do business with MOGE. In addi-
tion, other sending States should join the U.S. and E.U. and impose
sanctions on MOGE. Economic sanctions can only be so effective when
they leave the target’s largest source of foreign revenue untouched.

To make economic sanctions more effective, sending States
should also try to close the many gaps in their sanctions regimes.
While some senders have targeted SEEs in extractive industries, such
as gems and timber, there are many unsanctioned entities that continue
to enrich members of the SEC.3®° Affiliate companies of sanctioned
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entities like MEHL and MEC should be targeted. State-owned and cro-
ny-owned banks should also be sanctioned, especially Myawaddy Bank
and Innwa Bank, and the Central Bank of Myanmar. Moreover, sanc-
tions that target other SAC-owned or controlled businesses must also
be made more responsive. According to the NUG Ministry of Planning,
Finance and Investment (MOPFI), around 17,000 new companies were
registered in Myanmar since the coup.’*®’ Given the extent to which
Myanmar’s economy has shrunk, many of these entities have likely been
set up to evade sanctions.*? For example, Myawaddy Trading Limited,
a subsidiary of MEHL, set up a new firm called Bhone Min Myat to
continue doing business abroad.’* Keeping up with the creation of new
companies would certainly pose a challenge to sending States. After
all, creating phoenix companies in Myanmar is relatively easy and costs
only about $70 USD.** More coordination between sending States, as
well as closer monitoring, is needed to bridge these gaps.

The creation of an international commission could make the coor-
dination, monitoring, and enforcement of economic sanctions against
the SAC much more effective. The United Nations Security Council,
for instance, often creates committees to monitor the implementation
of Security Council sanctions.’®> Although Security Council action
with respect to Myanmar is highly unlikely, the G7 also has the power
to create an international commission to oversee economic sanctions.
In fact, in 2023, the G7 did just that by establishing its Enforcement
Coordination Mechanism to “bolster compliance and enforcement”
of economic sanctions against Russia.*®® A similar mechanism should
be created to coordinate and enforce economic sanctions against the
SAC in Myanmar.

Any international commission to oversee economic sanctions
against the SAC should coordinate closely with MOPFI, which has the
means, resources, and motivation to more closely monitor the SAC’s
business networks. MOPFI would be instrumental in mapping out

361. Zachary Abuza, The National Unity Government's Revenue Denial Strategy, STIMSON
(Sept. 20, 2023), https://www.stimson.org/2023/the-national-unity-governments-revenue-denial-
strategy/ (citing personal correspondence with MOPFT).

362. See id.

363. Htoo Aung, Myanmar’s Junta-Owned Companies Maintain International Economic
Ties Despite Sanctions, MyaN. Now (Feb. 24, 2023), https://myanmar-now.org/en/news/
myanmars-junta-owned-companies-maintain-international-economic-ties-despite-sanctions/.

364. Id.

365. Sanctions and Other Committees, U.N. Sec. CounciL, https://www.un.org/
securitycouncil/content/repertoire/sanctions-and-other-committees (last visited Apr. 24, 2024).

366. G7 Leaders’ Statement: 24 February 2023, Gov.uk (Mar. 2, 2023), https://www.gov.
uk/government/news/g7-leaders-statement-24-february-2023.



102 29 UCLAJ. InT’L L. & For. AFr. (2025)

which businesses and cronies continue to funnel arms and money to the
SAC, and it is better positioned to keep track of phoenix companies as
they arise. The commission could then design economic sanctions that
target all relevant entities and that respond or adjust more quickly to the
SAC’s efforts at evasion.

The commission should also coordinate closely with the European
Anti-Fraud Office (OLAF) and domestic agencies like the U.S.’s OFAC
on monitoring and enforcement. Once again, the G7 Enforcement
Coordination Mechanism could serve as a model. The Mechanism
coordinates with all G7 sending members and works with agencies,
including OLAF. In fact, between the start of operations in summer
2023 and April 2024, OLAF alone intercepted over 230,000 dual use
goods headed to Russia worth more than 2.3 million euros.*®” There
is no reason a commission to oversee economic sanctions on the
SAC could not be similarly effective. Just as with the Enforcement
Coordination Mechanism, a commission to oversee SAC sanctions
could significantly relieve the burden on resource-strapped domes-
tic agencies by sharing information and coordinating monitoring and
enforcement actions. An independent international commission would
also provide some small means of accountability for sending States.
Sending States would incur an obligation to the commission and their
partners to adequately implement, monitor, and enforce sanctions. And,
even if this obligation is not legally binding, it would at least be persua-
sive. At minimum, States that fail to live up to their commitments could
be shamed or pressured to do more.

D. Support the NUG

The NUG is not only the legitimate government of Myanmar, but
it is also the country’s best chance of dislodging the SAC. International
cooperation with and support for the SAC is crucial to ending the vio-
lence in Myanmar and providing pathways to accountability. The
international community should provide diplomatic, technological, and
financial assistance to the NUG wherever possible.

At the most basic level, the NUG should be treated by all States as
the legitimate government of Myanmar, and no State should recognize
the SAC. No State or entity should enter into contracts with the SAC,
and the international community should support the NUG’s announce-
ment that it will not accept or honor any investment agreements made

367. Press Release, OLAF Hosts G7 Sub-Working Group on Export Control
Enforcement, OLAF, (Apr. 17, 2024), https://anti-fraud.ec.europa.eu/media-corner/news/
olaf-hosts-g7-sub-working-group-export-control-enforcement-2024-04-17_en.
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with the SAC or any SAC-controlled entity.**®® The NUG should also
be given access to Myanmar’s foreign reserves. According to leaked
documents, in March 2023, the SAC-controlled Myanmar Central Bank
had $6.8 billion USD in foreign reserves.’® The vast majority (67%)
is held in Singaporean banks, while $1.3 billion USD (20%) is held
in the U.S.*”° In July of 2023, the NUG announced the soft launch of
an online interim central bank called the Spring Development Bank
(SDB).*"" The NUG has sought to use its U.S. reserves as collateral;
however, the U.S. has so far refused.””” The U.S. should recognize the
NUG?’s right to these assets, and other countries should follow suit.

The international community should also consider providing
more direct forms of assistance to the NUG. Fundraising, in particular,
remains a challenge for the NUG.?” Although the NUG has engaged in
a creative array of fundraising initiatives, they are still under-resourced.
States should consider providing financial assistance directly to the
NUG. Not only would this help prop up the legitimate government of
Myanmar but it would also hasten the end of a crisis with devastating
humanitarian consequences.

CONCLUSION

Although it has been largely overlooked in the West, the conflict
in Myanmar is one of the most severe humanitarian crises of our time.
With thousands killed, millions displaced, and millions more in desper-
ate need of humanitarian assistance, it is imperative for the international
community to act. Although economic sanctions have, at best, a mixed
record of success, it is clear that they can be effective under the right
circumstances. The current conflict in Myanmar is just such a case.

If done right, economic sanctions can help the NUG force a tran-
sition back to a civilian, democratic government in Myanmar. Sending
States should focus on sanctioning the SAC’s most lucrative business

368. RepuBLic UNION MyaN. Nar’v Unity Gov’t, Ministry of Planning, Finance &
Investment Three-Pillar Framework Guiding Responsible Investment and Continued Operations
3 (Jul. 21, 2021).

369. Myanmar Junta's Central Bank Had $6.8 Bn in Reserves at 14 Int’l Banks in March,
IRRAWADDY (Aug. 21, 2023), https://www.irrawaddy.com/news/myanmars-crisis-the-world/
myanmar-juntas-central-bank-had-6—8-bn-in-reserves-at- 14-intl-banks-in-march.html.
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371. Aung Naing, NUG Launches Online Bank to Support Fight Against
Myanmar Junta, MYAN. Now (Jul. 24, 2023), https://myanmar-now.org/en/news/
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372. 1Id.

373. See Zachary Abuza, Sustaining Funding for Myanmar s Spring Revolution, StTiMsoN (May
17, 2023), https://www.stimson.org/2023/sustaining-funding-for-myanmars-spring-revolution/.
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entities as well as its access to arms, military equipment, and jet fuel.
This will require expanding sanctions to target all relevant entities as
well as diligent monitoring to prevent sanctions evasion through front
and phoenix companies. In order to be effective, sending States must
increase their investments in monitoring and enforcement, however the
burden can be lessened significantly through international collabora-
tion—especially with the NUG and MOPFI. The G7 should also create
a body modeled after the Joint Enforcement Mechanism which moni-
tors Russian sanctions. The situation in Myanmar is dire, but by taking
steps to improve existing sanctions regimes and supporting the NUG,
the international community can make a material difference.

Glossary of Terms and Initialisms

Amyotha Hluttaw: The upper house of Myanmar’s parliament.

ARSA: Arakan Rohingya Salvation Army

CDM: Civil Disobedience Movement

CRPH: Committee Representing the Pyidaungsu Hluttaw

DSI: Defence Services Institute

EAO: Ethnic Armed Organization

Hluttaw: A Burmese parliamentary body.

HSE: Gary Hufbauer, Jeffrey Schott, and Kimberly Elliott—the authors of Economic
Sanctions Reconsidered—Ilikely the most influential study on the effectiveness
of economic sanctions.

IGG: International Gateways Group

Ma Ba Tha: The Patriotic Association of Myanmar

MEB: Myanma Economic Bank

MEC: Myanmar Economic Corporation

MFEHL: Myanma Economic Holdings Ltd.

MFTB: Myanma Foreign Trade Bank

MICB: Myanma Investment and Commercial Bank

MOPFI: The NUG’s Ministry of Planning, Finance and Investment

MOGE: Myanmar Oil and Gas Enterprise

NLD: National League for Democracy

NUG: National Unity Government

OFAC: The U.S. Office of Foreign Assets Control

OLAF': European Anti-Fraud Office

PDF: People’s Defence Force

Pyidaungsu Hluttaw: The name for Myanmar’s parliament. It includes both the
Amyotha Hluttaw and the Pyithu Hluttaw.

Pyithu Hluttaw: The lower house of Myanmar’s parliament.

SAC: State Administration Council

SDN.: Specially Designated Nationals

SEE: State-Owned Economic Enterprise

SLORC: State Law and Order Restoration Council

Tatmadaw: Myanmar’s military

UEC: Union Election Commission

USDP: Union Solidarity and Development Party
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