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Why can’t crowds defend them-
selves? Alek Felstiner explores
how the power of crowds to de-
cide is also a weakness when it

comes to organizing.
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“ N THE FUTURE, ___

will be done by the

crowd.” This sentiment

has become ubiquitous
among those engaged in the study
or promotion of technologies that
exploit large, networked groups of
people. Though ’'m an employment
lawyer, not a Silicon Valley entre-
preneur or tech pundit, I confess to
having expressed my enduring faith
in the crowd on a number of occa-
sions. It’s quite seductive to imag-
ine a future in which we solve all
our problems through connecting
with one another, aggregating our
knowledge and our energy. Natu-
rally, a futurist crowd-driven uto-
pia also appeals to those who would
look to the crowd as a substitute
for — or an extension of — existing
methods of production. Crowds can
process and generate enormous vol-
umes of data in sophisticated ways,
with alarming speed, and at quite
low cost. As such, it has become
common to view crowds as an ex-
ploitable labor pool.

Commentators describe the
phenomenal capacity of crowds in
various ways, including “wisdom”
(Surowiecki, 2004 ), “wealth” (Ben-
kler, 2006), and “surplus” (Shirky,
2010). It boils down to the simple
and perhaps self-evident premise
that, in the right circumstances, we
can get something more or better
by sending “the crowd” to do what
we would otherwise trust to the
state, private enterprise, or indi-
vidual agents. Yet I find myself won-
dering whether we spend too much
time focusing on the strength of
crowds, their ability to cohere, in-
novate, collaborate, and self-police.
Crowds can be incredibly effective
in building encyclopedias, develop-
ing products, processing data, con-
structing communities, entertain-
ing themselves and others, and — in
some cases — influencing powerful
institutions. But we must be careful
to avoid confusing the output of a
crowd project with the individuals
and groups that bring it into being.
I would suggest that the very attri-
butes that make crowd members so
effective at producing also discour-
age them from engaging in collec-
tive action to protect and empower
themselves.

A fewyears ago I began to explore

the phenomenon of paid crowd-
sourcing, in which a group of work-
ers accept and perform tasks on a
web-based platform in exchange
for compensation from whoever
posted the task. I approached itasa
legal and industrial curiosity, some-
thing that bore little resemblance to
any existing labor model. By way of
a brief legal detour, our labor laws
were designed and enacted with the
19th and 20th century industrial
employment relationship in mind.
In crowd labor, there is no physi-
cal jobsite. Firms and workers con-
nect on software platforms through
various independent vendors who
exert substantial control over the
relationship. The technology of
crowd production enables instanta-
neous contracting and compensa-
tion, personalized workspaces, and
— most unusually — the integration
of work into other online activity,
such as gaming or social network-
ing. Instead of the typical one-to-
many relationship between em-
ployer and employees, crowd work
platforms tend to encourage many-
to-many relationships, each lasting
only a short time.

I went about making the case
that such activity should be clas-
sified as work, and that those who
perform it should enjoy the protec-
tion of employment and labor law
(Felstiner 2011). I was driven by my
belief that employment laws should
display internal consistency, and
should, where possible, avoid falling
hopelessly behind the emerging on-
line work models that represent the
future of our networked informa-
tion economy. Those were my schol-
arly reasons, but I also had practical
reasons to advocate for the employ-
ment rights of crowd workers. In a
nutshell, I have more confidence in
their ability to vindicate individual
statutory rights than in their ability
to exercise collective rights, or even
to engage in collective action in any
way that would accomplish a fun-
damental change in their working
conditions.

Why should this be? If crowds
are so collaborative, and generative,
and influential, shouldn’t they be
able to use that power to improve
their own individual and collective
position? I believe they can, but they
face structural obstacles created

and reified by the way crowds are
valued, cultivated, and regulated.

WHAT MAKES A CROWD VALUABLE?
In The Wisdom of Crowds, James Sur-
owiecki identified three factors
that make a crowd “wise”: diversity
of opinion, independence, and de-
centralization (Surowiecki, 2004).
In this case, “wisdom” refers to the
ability of the crowd to outperform
experts in solving various kinds of
problems. At the core of Surow-
iecki’s argument lies the presump-
tion that crowds become wiser
the more their members behave as
individuals. If you need a problem
solved, don’t get an expert or build
a bureaucracy. Instead, use a wise
crowd to aggregate individual judg-
ments and actions into some whole
that will be better than the sum of
its parts. You get the all the benefits
while avoiding the costs and distor-
tions of centralized authority, and
the pitfalls of groupthink, band-
wagoning, and information cas-
cades. In Surowiecki’s ideal crowd,
no one is too influenced by anyone
else, too similar, or too connected.
Those concerned about the poten-
tial for solidarity within the crowd
should begin to see some red flags
here.

Wisdom, or problem solving, is
not the only thing we want from
crowds. Where productivity is
paramount, the wisdom of crowds
takes a back seat to their volume
and efficiency. Volume allows
crowds to produce and process
more information, more quickly.
Where crowd members are suffi-
ciently independent and diverse,
per Surowiecki, a large crowd may
also function to smooth out statis-
tical anomalies. However, a crucial
element of the voluminous and pro-
ductive crowd, one that cannot be
overstated, is fungibility. In order
for a crowd to function as a crowd,
rather than a large and unwieldy
remote workforce, its members
must be interchangeable. Fungibil-
ity plays the most prominent role
in microtask crowd labor models,
such as Amazon’s Mechanical Turk,
where large projects are broken
down into many small pieces to be
performed by any member of a suf-
ficiently large crowd. But a certain
amount of fungibility is present in



every crowd endeavor, in the sense
that productive crowds do not and
cannot depend on the contribu-
tions of any particular member.

Fungibility also makes crowd
participation globally accessible,
which certainly benefits workers
seeking to earn a living through the
crowd. In some cases, crowd labor
offers a unique way for those in ru-
ral or developing areas to partici-
pate directly in emerging informa-
tion economies, after only minimal
training, and to be compensated
well by their local standard. But
it is important to remember that,
while virtually anyone can partici-
pate, this is true because, under the
demands of the crowd labor model,
virtually anyone will do.

Some of the most ardent crowd
evangelists also look beyond prob-
lem solving and productivity to
the social, political, and cultural
value of crowds. Yochai Benkler’s
The Wealth of Networks (2006) and
Clay Shirky’s Here Comes Everybody
(2008) have shaped the modern
canonical view of the crowd as a
model of democratic participation,
an avenue for unfettered cultural
expression, and an alternative to
the stagnating, institutionalized
imperative to consume instead
of create. People like Benkler and
Shirky seem to value crowds pri-
marily for their potential to trans-
form our social and political life.

Crowds are less spontaneous than
they may appear, and are often (if not
always)the product of cultivation, and

subject to regulation in some form.

Non-networked groups of people
often fall prey to collective action
problems, in which all members
would benefit from some action but
the cost to each individual is too
great for him or her to undertake
it alone. Similarly, the cultivators
of public goods and creative spaces
must usually endure some number
free riders. Crowds too may suf-
fer from these complications, but

a well-designed crowd space can
use technologies of various kinds to
lower marginal costs such that free
riding and collective action prob-
lems will shrink or dissipate. This
permits crowd members to create
rather than consume, to act outside
the market, and to democratically
structure their environment free
from the influence of established
hierarchical institutions.

I describe the various ways to
“value” the crowd because crowds
are less spontaneous than they
may appear, and are often (if not
always) the product of cultivation,
and subject to regulation in some
form. Multiplayer video games and
crowd work platforms are examples
of crowds deliberately cultivated by
some preceding actor, usually with
an interest in the crowd’s growth
and efficacy (however measured).
But even crowds that seem to co-
here or coalesce on their own will
have members cultivating and re-
cruiting others, and usually mak-
ing some effort to self-regulate.
The way we value crowds, our per-
ception of their purpose, informs
and guides how we cultivate and
regulate them. If we want a “wise”
crowd, we will endeavor to institute
some version of Suroweicki’s three
criteria. If we want an efficient, on-
demand, scalable workforce, or if
we simply view such a workforce
as an ideal opportunity for people

with unfavorable alternatives, we
will attempt to recreate the crowd
dynamics characterized by Me-
chanical Turk and other microtask
crowdsourcing platforms. And, if
we are cultivating crowds in order
to encourage non-market forms of
cultural expression, privilege cre-
ation over consumption, or con-
front established political institu-
tions with a legitimate and effective
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form of direct democracy, we will
be emulating Benkler’s vision of a
wealthy network. Suppose it works.
What happens then?

CONCEPTIONS OF AGENCY
Frequently, those advocating for
the value of crowds — however con-
ceived — are essentially appealing
to our notion of agency. In the pla-
tonic crowd, membership enables
each individual member, and by ex-
tension the collective, to maximize
agency. Crowd members have the
option to participate rather than
passively receive, and the option to
create rather than consume. They
can communicate outside regi-
mented media channels. They can
sidestep institutions and existing
markets.

This is one conception of agen-
cy, focused on the actions of crowd
members in relation to the “output”
of the crowd, and — perhaps — the
production process. What about
the ability of crowd members to de-
termine the terms of membership?
Or the future of a project, or the
future of the crowd itself? Shirky
characterizes successful crowd
communities in terms of “prom-
ises” made to potential and existing
members, “tools” used to coordi-
nate the crowd, and the “bargains”
or expectations of each member as
a result of joining (Shirky 2008).
How much control can individuals
exert over these elements,
particularly the “bargain?”
Theoretically, these ele-
ments should be as suscep-
tible to crowd influence
as the crowd’s ultimate
“product,” and we might
even expect the crowd to
determine these elements
by necessity as it forms.
Yet the things that make
a crowd effective can also
operate as impediments to
collective action.

First, there is the problem of exit.
Dissatisfied crowd members, like
the consumers described in A.O.
Hirschman’s Exit, Voice, and Loyalty,
are faced with the choice of discon-
tinuing their participation or at-
tempting to improve the crowd by
speaking out alongside (or on behalf
of) others (Hirschman 1970). Many
crowd models expect and depend
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on turnover, especially those fo-
cused on production. When every-
one is fungible, and the numbers are
so large, why would a crowd mem-
ber choose voice over exit? The tru-
ly discontented, those who would
rather leave than continue without
some improvement, will look at the
sheer size of the available pool, and
the interchangeability of its con-
stituents, and recognize the futility
of becoming a squeaky wheel. In-
stead, they will just leave.

Second, there is the individual
isolation and the dearth of existing
institutional organizations. These
represent the flipsides of the inde-
pendence and decentralization so
prized by Surowiecki. Collective
action does not strictly require in-
terpersonal proximity or available
organizational infrastructure, but
they can certainly help, and few
collective efforts succeed without
them. Moreover, when we con-
sciously or unconsciously design
a crowd to be “wise,” to avoid the
pitfalls of groupthink, bandwagon-
ing, and information cascades, we
risk throwing the baby out with
the bathwater. After all, preserving
independence to avoid groupthink
also probably means foreclosing on
the possibility of a strong consen-
sus informed by shared delibera-
tions, which is the backbone of an
enduring collective effort. Similar-
ly, solidarity represents the other
side of the bandwagon effect, in the
sense that people feel secure and
supported in taking a stand when
they know that others are doing the
same. If we cultivate and regulate
crowds to ensure that the decisions
of one member have little impact on
another, the potential for solidarity
and consensus can disappear.

Finally, the typical crowd envi-
ronment may ease collective ac-
tion problems in some cases while
exacerbating them in others. For
example, crowd workers could em-
ploy collective action to improve
their jobs and protect their inter-
ests by organizing themselves to ac-
cept no tasks below a certain wage
floor, or by establishing mutual aid
organizations (essentially unions)
to train employees, provide certain
benefits, and advocate on behalf of
clickworkers to industry and gov-
ernment. Unfortunately, on a work

platform such as Mechanical Turk,
the volume and fungibility of the
labor pool makes a wage floor cam-
paign essentially fruitless and pro-
hibitively risky. There will always
be someone else available, equally
qualified, and willing to work below
the wage floor, because a global la-
bor pool is always available and the
requirements to join it remain quite
low. These elements are built into
the labor model, so crowd workers
cannot create and leverage artificial
scarcity. A mutual aid organization
is slightly more plausible, especially
on platforms that already encour-
age and make space for collabora-
tion. Those could become solidarity
spaces, though the efficacy of such
organizations might end up roughly
proportional to the percentage of
the crowd they could legitimately
claim to represent.

I'am speaking here in broad and
fairly abstract terms. Certain small-
er crowds, or influential subgroups
within crowds, will doubtless prove
quite effective at expressing their
collective will and achieving results.
And conversely, some of those who
establish crowd spaces and culti-
vate crowds may decide to foster
collective action instead of chasing
wisdom or productivity. They may
decide that the value of an empow-
ered collective outweighs the need
to beat the experts and underbid
the outsourcing subcontractors.
However, I expect such projects
will prove few and far between, giv-
en the strong financial incentive to
do otherwise. The market for crowd
production will continue to pursue
the platonicideal of an infallible, hy-
per-efficient, diverse, independent,
decentralized crowd. When this
happens we must recognize that
the same things that make a crowd
strong can also make it weak. []

ALEK FELSTINER is an attorney at

the U.S. Department of Labor. The
views expressed in this article are the
author’s personal views and do not
purport to represent the official views
of the Department.
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