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Existing Asian-American Jurisprudence (AAJ) scholarship has large-
ly focused its attention on the impact of American laws on the experiences of
Asian-Americans in the United States, particularly with respect to the themes of
racialization and identity. This Article adopts a transnational and comparative ap-
proach, focusing on how Asian-Americans—specifically, Chinese-Americans—are
racialized and affected by social perceptions and the nationality laws in their an-
cestral home countries, the People’s Republic of China (PRC) and the Republic
of China (ROC, or unofficially, Taiwan). Examining Chinese-Americans’ social
(namely, perceptions and expectations from PRC and ROC society) and legal treat-
ment (via nationality law) in these countries arguably allows us to reconceptualize
Chinese-American identity as not simply a narrative of Americanization, but also
one of Sinification. Coupled with perceptions of “foreignness,” “disloyalty,” and
“inassimilability” in the United States, a twilight zone of Chinese-American iden-
tity occurs, where Chinese-Americans are in a tug-of-war between what might be
described as “dueling vectors” of their American identity and the identity of their
home countries. They may not feel fully accepted as “Americans,” but at the same
time they may feel “over-accepted” as “Chinese” by the PRC or ROC. This Arti-
cle uses specific case studies, namely the experiences of Chinese-American ESL
teachers working and living in the PRC and ROC, former U.S. Ambassador to Chi-
na Gary Locke, and NBA basketball player Jeremy Lin, to highlight the tensions
between Americanization and Sinification of Chinese-American identity both by
PRC and ROC society as well as PRC and ROC nationality law.

INTRODUCTION

On Sunday, October 9, 2016, Michael Luo—a middle-aged American of Chi-
nese descent born in Pittsburgh—had finished attending church services in New
York City’s well-to-do Upper East Side.! He was with his baby, his friends, and his
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family while they searched for some lunch amidst the rain.> Luo’s baby stroller and
his accompanying group had inadvertently blocked the path of a seemingly “nor-

al,” “well dressed” woman, who was clad in a “nice rain coat” and carrying an
“iPhone 6 Plus.”® Annoyed, this woman shouted, “Go back to China!” at Luo and
his group.* Luo ran to “confront” the woman, who took out her phone, threatened
to call the police, and then screamed at Luo to “go back to your fucking country.”
Luo promptly retorted, “I was born in this country!”

Luo, the deputy Metro editor at the New York Times, later tweeted about this
experience’ and penned an open letter addressed to the woman. The open letter was
published in the New York Times® and elicited an outpouring of responses in writ-
ing’ and video'® from many Asian-Americans who shared their encounters and ex-
periences with racism. In his open letter, Luo argued that this incident symbolized
and epitomized the still-prevalent struggles with racism faced by Asian-Americans
as a whole—namely, the “persistent sense of otherness” and the idea that “no matter
what we [Asian-Americans] do, how successful we are, what friends we make, we
don’t belong. We’re foreign. We’re not American.”!!

Luo’s experience encapsulates the continued racialized stereotypes of
Asian-Americans as somehow different and more foreign (and therefore, less
American) than white Americans and other minorities in America. Asian-Ameri-
can jurisprudence (AAJ) scholarship has focused heavily on understanding, critiqu-
ing, and explaining how American law has caused, encouraged, and perpetuated
such stereotypes. As Neil Gotanda has pointed out, AAJ scholarship has sought
to reinterpret cases, statutes, and legal history in, inter alia, the narrative of race,
i.e., the characterization of Asians as a “permanently foreign race . . . incapable of
becoming Americans.”'? This stereotype, in turn, “became a regular dimension
to the racialization of Asian-Americans.”"® In other words, AAJ scholarship has
specifically pointed to notions of Asiatic inassimilability and the process of Asiatic
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racialization, arguing that the Asiatic racial categorization has prevented and con-
tinues to prevent US-born and foreign-born Asian-Americans from “obtaining full
citizenship rights” and “denying them full political participation.”'* Existing AAJ
scholarship has also intensely studied issues related to law and Asian-American
identity, which is intimately connected with the aforementioned racialization of
Asian-Americans as perpetual foreigners. Specifically, AAJ scholarship has at-
tempted to “describe and advocate for a collective Asian-American identity” and to
also “identify important imposed ascriptive racial stereotypes” (e.g., the notion of
Asian-Americans as more foreign and less American than whites or other American
minorities).'

In elucidating the above issues and questions, existing AAJ scholarship has
predominantly looked to the following specific, substantive areas of US law: criminal
law, constitutional law, and, especially, immigration law, the “most familiar terrain
of Asian-American jurisprudence.”® Indeed, as Julian Lim has noted, the “history
of immigration exclusion has remained a vital component of Asian American juris-
prudence, as attested to by its prominence in the scholarship and on Asian American
jurisprudence course syllabi.”'” The focus of AAJ scholarship on these areas of law
is not surprising: these areas often highlight an individual Asian-American’s preju-
dicial experience and treatment under American law as well as his or her challenges
fighting perceptions of inassimilability and threatening foreignness.

There have been calls within AAJ scholarship, however, to broaden the field
and adopt new approaches. Significantly, AAJ scholars have now engaged in “ex-
plorations of international law, transnational law, the law of the American colonies,
and our [America’s] imperial presence in Asia” and how they affect the Asian-
American experience.'® Julian Lim has argued that the traditional major substan-
tive themes of AAJ—i.e., immigration, citizenship, and race—should be expanded
by adopting not solely an American but a transnational viewpoint and perspective
in order to reconceptualize Asian-American identity.!” For example, Lim does not
only consider American law’s treatment of Chinese immigrants (perhaps most no-
toriously epitomized by the Chinese Exclusion Act of 18822°), but also engages in
a transnational analysis by looking at Asian immigrants to other parts of the world,
such as Africa and Southeast Asia, and their corresponding experiences.?’ Lim
argues that this transnational approach highlights the “multidirectional circuits” of
people and ideas. It helps us to reconceptualize Asian-American identity and the
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Asian-American experience by “rejecting the interpretations of Chinese immigra-
tion as a one way voyage toward Americanization, with its heartrending accounts
of Chinese victims mired in anti-Chinese hostility and racism.”?* The transnational
approach instead stresses transnational Chinese immigrants as “agents of change,
an empowering symbol for modern Asian-Americans caught in and improvising at
the cross-roads of globalization.”? In short, a transnational approach can help pro-
vide new interpretive frameworks and models for reaching a fuller understanding
of Asian-American identity and the Asian-American experience.

At a broad level, this Article is inspired by transnationalism’s impact on tra-
ditional AAJ scholarship. It similarly seeks to adopt a transnational, comparative
interpretive approach to expand the traditional legal areas explored by AAJ and,
thereby, move AAJ scholarship into new directions. More generally, as opposed to
most AAJ scholarship, which has sought to narrate Asian-American experiences,
including the treatment and racialization by other Americans, in the United States,
this Article focuses on the experiences and prejudices faced by Asian-Americans
in their ancestral home countries. As discussed above, most of AAJ scholarship
on identity and Asian racialization has focused on American law’s effects on
Asian-Americans. However, to my knowledge, there is no AAJ scholarship on
how Asian-Americans are racialized and how their identity is affected by foreign
law, specifically, the law of their ancestral home countries. This Article considers
foreign nationality law—namely Chinese nationality law, including the nationality
laws of the People’s Republic of China (PRC) and the Republic of China (ROC)*—
to examine how foreign nationality law can further complicate Asian-American,
specifically Chinese-American, identity. To my knowledge, it is also the first Arti-
cle to provide an AAJ analysis of PRC and ROC nationality law. To be sure, there
has been considerable scholarship, namely works rooted in psychology, which ex-
amines the attachment of Asian-Americans (including Chinese-Americans) to their
ethnic identities and home countries—including examining attachment theory to
explain Asian-Americans’ links with their home countries—as well as scholarship
examining the concept of Asian-Americans’ ethnic identities (i.e., “the degree to
which individuals identify with their country of ancestral origin”%),% but no schol-
arship to my knowledge has looked at the role of foreign nationality law and its ef-
fects on Chinese-American identity or has brought these concepts of ethnic identity
into sustained dialogue with AAJ methods.

At a specific level, this Article argues that a focus on both (1) Chinese-Amer-
icans’ broader experiences in their ancestral home states (the ROC and PRC) and
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how PRC and ROC society perceives and treats them, as well as (2) their legal
treatment under ROC and PRC nationality laws allows us to reconceptualize
Chinese-American identity as involving dual journeys of Americanization and
Sinification. This leads to a twilight zone, a tug-of-war of sorts, between what
we might call the “dueling vectors” of “Chinese” and “American” identity. As
much of AAJ scholarship and the Michael Luo story have shown, in the journey
of “Americanization,” Chinese-Americans in the United States continue to be per-
ceived as simultaneously foreign and not American enough. However, when they
go to their ancestral home countries, they are Sinified. Namely, they are often
treated by Chinese society as being simply “Chinese,” where the “American” com-
ponent of their “Chinese-American” identity is downplayed, ignored, or diluted.
They may also face an expectation in the ancestral home countries to be more loy-
al to the “Chinese” component of their “Chinese-American” identity. If they fail
to do so, they are perceived as being “not Chinese enough.” This Article further
posits that such expectations and social treatment are (perhaps inadvertently) but-
tressed and strengthened by the nationality laws of the PRC and ROC, which create
challenges for Chinese-American identity by, in some cases, ascribing—by legal
fiat—Chinese nationality and hence Chinese identity to Chinese-Americans, even
Chinese-Americans born and raised in the United States or other Western countries.
In other words, PRC and ROC law treats certain Chinese-Americans as PRC or
ROC nationals, and, in so doing, can be described, conceived, and understood”’ as
forcibly removing their American nationality and identity and thereby completing
the Sinification process. Thus, Chinese-American identity is complicated and put
into a twilight zone because Chinese-Americans may feel they are not perceived
as “American enough” in the United States, but, at the same time, they may not
feel fully “Chinese” because they were not born or raised in the ROC and PRC,
despite their social and legal ascription of Chinese nationality and identity in the
ROC and the PRC. To summarize, examining Chinese-Americans’ social and legal
treatment (via nationality law) in the ROC and PRC allows us to reconceptualize
Chinese-American identity not as a simplistic narrative of the “one way voyage to
Americanization””® but as a two-way street of “dueling vectors”, a twilight zone
where Chinese-Americans are in a tug-of-war of sorts between America and their
ancestral home country.

This Article proceeds as follows. Section 1 discusses the social treatment
(e.g., stereotypes and racism) and twilight zone-type identity struggles faced by
Chinese-Americans in their ancestral home countries (the PRC and ROC), where
they are often treated as, and expected to be, “Chinese.” Given that AAJ (and
indeed, the entire critical race theory field) has been enriched by the methodologi-
cal use of story-telling and personal narrative,” two case studies—the experiences
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of Chinese-American ESL teachers and former U.S. Ambassador to China Gary
Locke—will be discussed. Section 2 discusses how these social stereotypes are re-
inforced by the legal treatment of Chinese-Americans by PRC and ROC nationality
law, which in certain cases, automatically treats Chinese-Americans not as Ameri-
cans but legally as PRC or ROC nationals. Section 3 discusses the experiences of
NBA basketball player Jeremy Lin as a case study of a Chinese-American legally
considered to be an ROC national and a Chinese-American in the identity twilight
zone. Finally, this Article concludes with a brief discussion of the normative impli-
cations of its reconceptualization of Chinese-American identity.

I. CHINESE-AMERICAN EXPERIENCES IN THE PRC Anp ROC:
SociAL ATTITUDES TOWARD CHINESE-AMERICANS

This section discusses the social treatment and twilight zone-type identity
struggles faced by Chinese-Americans in their ancestral home countries (the PRC
and ROC), where their identity is fully “Sinicized”—i.e., the journey of Sinifica-
tion. In other words, the “Chinese” aspect of their Chinese-American identity is
emphasized while the “American” aspect is downplayed or even ignored. Further-
more, there exists an expectation on the part of Chinese society that the Chinese-
American should be more loyal or sensitive to his or her “Chinese-ness.” Fail-
ure to do so will result in allegations of disloyalty to his or her Chinese identity.
To illustrate the above, I will use two case studies—the experience of Chinese-
American ESL teachers in the PRC and the ROC, as well as the treatment of former
U.S. Ambassador to China, Gary Locke, by Chinese society. I hope these two
case studies will collectively show that such identity struggles are not just faced
by Chinese-American “ordinary” civilians, but also by high-ranking, prominent
U.S. government officials. Therefore, these case studies will also reveal just how
deeply-rooted, common, and powerful these social perceptions and stereotypes of
Chinese-Americans are in the PRC and ROC. Accordingly, they deserve more
scholarly attention than they have received by AAJ scholars.

A.  THE EXPERIENCE OF CHINESE-AMERICAN ESL TEACHERS IN THE PRC anDp ROC

Chinese-Americans looking for English-teaching work in the PRC and
ROC often face discrimination and bias. Despite being native speakers of English
and often possessing excellent academic qualifications and teaching experience,
Chinese-Americans are simply viewed as “Chinese” and not sufficiently “Ameri-
can” enough to teach English for Chinese students and their parents. Connie Wu,
a Chinese-American Berkeley student who lived in the PRC, summed up this atti-
tude in a Berkeley student study abroad blog post. She related that she often found
herself “struggling to justify to the [Chinese] locals that although I am ethnically
Chinese, I am also American. To the locals, I am just Chinese—not American. . . .

for AAJ) contends that personal narrative is an important tool in addressing the oppression of Asian
Americans.” Robert S. Chang, Toward an Asian American Legal Scholarship: Critical Race Theory,
Post-Structuralism, and Narrative Space, 81 CaL. L. Rev. 1241, 1268 (1993). For Chang’s defense of
the use of story-telling and personal narrative by AAJ scholars, see pgs. 1268—1286.
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So in the eyes of many Chinese people, white Americans are the only authentic
Americans.”

The downgrading and deletion of Chinese-Americans’ American identity
causes considerable difficulty for Chinese-Americans looking for ESL work. Ata
general level, Wu explains the discrimination faced by Chinese-Americans in the
ESL teaching market in the PRC:

Our Asian faces immediately make our English skills suspect, which leads to
quick denials of employment simply because of the way we look. We are
often questioned by suspicious employers about whether we speak fluent En-
glish, how long we have been in the United States, how well we know English
grammar, and even whether we are really Americans. Even after passing such
an interrogation, we are usually denied the teaching position. Our credentials
often mean very little when it comes to hiring foreigners to teach English. My
Asian friends in the English-teaching market describe themselves as second
rate, hired only to fill in gaps. And now that Chinese schools require each
applicant to send in a picture, the first wave of weeding out the “inauthentic”
English speakers will be made much easier. As expected, we ABCs or al-
most-ABCs are among the first ones to go.’!

To provide some specific examples and narratives (of which there are
many?*?), | have personally experienced similar discrimination when looking for an
unpaid, volunteer English teaching position in Beijing in 2007 (this locus in quo
bears emphasis—Beijing is the capital of China and one of Asia’s most interna-
tional cities). English is my native language—I am a Chinese-American born and
raised in New Jersey. A Beijing upper elementary school was seeking volunteer
English teachers to teach English conversation classes after school. Seeing this
as an opportunity to both pursue my passion in teaching and interact with Beijing
youth, I applied via the school’s third-party recruiter. Aware of the discriminatory
practices of Chinese employers, I deliberately did not include a photo with my CV.
Instead, I emphasized my educational and teaching qualifications, which I thought
would be attractive to the Beijing school. At the time of application, I had a bach-
elor’s degree from Harvard University, was fluent in written and spoken Mandarin,
had experience teaching elementary, middle, and high school students, and had
multiple publications.

Much to my surprise, even though I did not include a photo, I was called by
the recruiter to attend an in-person interview, which would include him and represen-
tatives from the school (I spoke to the recruiter only in English). On the day of my
interview, I walked into the room and saw the recruiter and the school representatives.
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dents/2004/china/china6.shtml.
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The school representatives, upon seeing me, immediately remarked in Mandarin Chi-
nese, “Oh my God, this is just a Chinese!” I replied that I was an American and that
English was my native language. They interviewed me (in hindsight, probably just
out of courtesy), and a few days later, the recruiter called to inform me that I was re-
jected. Apologetic, he explained that the reason for the rejection was largely because
I was ethnically Chinese and that the school representatives considered me simply
as Chinese. What makes this story more interesting, however, is that a few weeks
later, the recruiter called me again, asking me if I would be interested in teaching that
afternoon’s class because one of the foreign teachers was ill. In other words, I would
be a substitute—to use Wu’s words, a “‘second rate” hire, “hired only to fill in gaps.”*
At first, I vehemently declined, explaining that I did not want to contribute to hiring
practices that perpetuated the treatment of Chinese-Americans as second-rate English
teachers. The recruiter, however, begged me to help him and said I could meet the
other foreign teachers and take a bus together to the school. I finally agreed to help
teach the class, but I explained that he should understand that I was doing this only
as a favor. Admittedly, [ was also interested in seeing what the other foreign teachers
were like. When I arrived at the bus stop, there were approximately five other foreign
teachers there. The first thing I noticed was that all of them were Caucasian. Some
were native English speakers, but others were not—one foreign teacher was Russian
and another was French, and their spoken English was not excellent. In other words,
the Beijing middle school preferred to hire non-native English speakers over native
English speaking Chinese-Americans.

The treatment of Chinese-American ESL teachers as “just Chinese” and hence
as less desirable can also be seen in the ROC. Lianne Lin, a Chinese-American me-
dia personality, actress, model, and writer,* has also publicly shared her ESL teach-
ing experiences and challenges to her identity that she experienced in the ROC.
Like Wu’s and my experience in the PRC, Lin also experienced an involuntary
stripping away of her American identity in the ESL market, and a disbelief by ROC
society that (in her words), “an Asian can be a “real” American.” Lin related her
personal story about applying for English teaching jobs in Taipei, the ROC’s capital
and most cosmopolitan city:

I applied to every major school I could find in Taipei but got very few replies,
just a few interviews that went nowhere. I got some substitute teaching gigs
at kids’ schools through friends and started tutoring privately on my own. An-
other friend set me up with an interview at his school, where I was offered a
position with an “ABC pay rate”, which is only 400 NTD per hour ($13.50
USD). This was ridiculous because I know that the rate should [sic] 600 NTD
($20 USD) or higher. This was my first time ever facing pay rate inequality,
and I didn’t accept the job. Another friend who is hapa (mixed Asian/white)

33.  Wu, supra note 30.
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easily got a job in a well-known adults’ school and helped me turn in a resume.
But later, my friend told me that his boss said that they didn’t want to hire
ABC teachers. Apparently, as soon as the schools see either my photo or my
Chinese last name, my resume goes into the trash. I felt frustrated and angry,
but completely powerless. I felt like all I could do was keep trying and hope
for the best. . . . It seemed that image was more important than skill level or
qualifications.*

What is perhaps most striking about Lin’s account is that she confirms there
is an official “ABC (American-born Chinese)” pay scale in certain ROC language
schools where ABCs—just by their “Chinese-ness”—are paid on a different scale
than Caucasian-Americans. Lin also explained that perceptions that Chinese-Amer-
icans are less “American,” too “Chinese,” and hence may not have as good English
skills are not only held by employers but by customers and clients—i.e., students’
parents “who are paying a lot of hard-earned money for their kids to study English
and they want to see their kids with an “All-American” white teacher.”” In this
sense, we can see how pervasive such perceptions are in ROC society. Indeed, in
the ROC, there is even an official group called “Teachers Against Discrimination
in Taiwan” (TADIT) founded by non-Caucasian English teachers in the ROC (in-
cluding Chinese-Americans). TADIT maintains a website and blog where non-
Caucasian English teachers living and working in the ROC can share stories about
discrimination. TADIT even has published a list of what they call “equal opportu-
nity” language schools in the ROC which do not seem to engage in the discrimina-
tory or American identity-stripping practices as experienced by Wu, Lin, and me.*®

These identity-stripping practices are in fact unwelcomed by many
Chinese-Americans, as seen in the examples above. Wu, Lin, and I all made a con-
scious effort to re-assert our American identity, unfortunately an exercise in futility.
While many Chinese-Americans have a deep appreciation for their ancestral home
countries—Lin, for example, wrote that she was “heartbroken to feel rejected by
a country [the ROC] that I loved so much”*—they do not feel comfortable fully
relinquishing their American identity and do not feel they are culturally 100 per-
cent “Chinese” as PRC or ROC society might expect them to be. Thus, there is
a twilight-zone effect. They are labeled “perpetual foreigners” back home in the
United States, where they are perceived as not “American” enough. And, in the
PRC or ROC, despite being perceived as solely “Chinese,” they do not feel “Chi-
nese” enough.

B.  EXPECTATIONS OF LOYALTY TO CHINA AND THE “BANANA” ATTACK: THE CASE OF
GARy LockE

The forced “Sinification” of Chinese-Americans by Chinese society and
the simultaneous forced removal of the “American” aspect of Chinese-American

36. Id.
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identity does not only affect “ordinary” Chinese-American civilians like ESL teach-
ers. Even the highest-ranking American government officials are not immune. In
particular, another phenomenon we observe in Chinese-Americans’ ancestral home
countries, besides the Sinification of Chinese-American identity (as seen through
the ESL teacher stories above), is an expectation on the part of Chinese society that
the Chinese-American should be more loyal to his or her ancestral home country.
Again, the “American” aspect of Chinese-American identity is largely discounted
or ignored. Failure of the Chinese-American to display such loyalty will result in
vicious attack.

The story of former U.S. Ambassador Gary Locke helps to highlight such
identity struggles and the experience of Chinese-American identity as being in a
twilight zone between two polar opposites—’American-ness” and “Chinese-ness.”
Locke, a former governor of Washington and a third-generation Chinese-American
born and raised in Washington, served as U.S. ambassador to China from 2011 to
2014. To date, he was the first and only Chinese-American to have served in this
position and is the only Chinese-American to have ever served as a state gover-
nor. In his public nomination speech following President Obama’s nomination
announcement on March 9, 2011 in the White House, Locke remarked:

I’m going back to the birthplace of my grandfather, my father, my mom and her
side of the family, and I’ll be doing so as a devoted and passionate advocate for
America, the country where I was born and raised.*’

These remarks are telling because Locke seemed to have been going out of
his way to deliberately, defensively, and affirmatively emphasize his American
identity, attempting to confirm and reassure the American public that despite his
genetic and familial roots in the PRC, he would be a “devoted and passionate advo-
cate for America.”! In other words, he sought to confirm his loyalty to his Amer-
ican identity and to the country where he was “born and raised.”* An interesting
comparison can be made with Jon Huntsman’s remarks when he was nominated by
President Obama to serve as U.S. Ambassador to China in 2009. Despite arguably
having much closer ties to East Asia than Locke—Huntsman is fluent in written and
spoken Mandarin and lived and worked in the ROC for many years—Huntsman’s
remarks lacked anything akin to Locke’s remarks above. He did not confirm, for
example, that he would be representing America’s interests in China.*

40. President Barack Obama & Secretary Gary Locke, Remarks by the President in Announc-
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inating-governor-jon-huntsman-ambassador-peoples-republic-chin.
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Indeed, in interviews with Chinese news celebrity Yang Lan in 2012, Locke
also sought to emphatically emphasize his American identity. He also commented
on the Chinese societal expectation that—because of Chinese ethnicity— he as a
Chinese-American will remain loyal and mindful of China’s interests, thereby hav-
ing the effect of downplaying his American identity:

I’m very proud of my Chinese ancestry . . . it can be a [disadvantage] . . . per-
haps there may be some expectations by the Chinese people, that I being of
Chinese ancestry am to represent the Chinese viewpoint. I am Chinese by
ancestry, I’'m a Chinese-American born in America. I’'m proud of my Chinese
ancestry, but I'm also proud of the contributions of America. But I am here as
a representative of the president of the United States of America and the Amer-
ican people, to advocate on behalf of America.*

In the same interview, Locke also explained how his lack of fluency in Man-
darin Chinese is beneficial because it makes it clearer to Chinese society that he
does not in fact represent their interests simply because of his Chinese ethnicity:

I am not fluent in Mandarin . . . I think perhaps [sic] has a blessing, because the
Chinese people perhaps expect me because of my face and my ancestry, they
expect me to be 100 percent Chinese, and if I’'m fluent in Chinese, then am |
representing America or am I representing China? I am the representative of
the president of the United States of America Barack Obama and the American
people, and so perhaps the fact I do not speak Mandarin reminds people that I
am representing America.*

First, we can see that in the same interview, Locke took pains to reiterate
twice (almost defensively as if to remind viewers) that he represents the United
States and the American people. Furthermore, as we can see above, Locke even
more explicitly discusses the identity-stripping phenomenon, where Chinese soci-
ety completely disregards the “American” aspect of his “Chinese-American” iden-
tity and instead sees him simply as “100 percent” Chinese. More importantly, there
exists not just an expectation that he will have cultural sensibility, but political
sensibility and complete political loyalty to the PRC.

These attitudes and social treatment were even more prominent after Locke
resigned from the ambassadorship and departed for the United States. Segments of
the Chinese media—specifically an editorial in the China News Service—attacked
Locke as a race traitor to the Chinese. The editorial called him a “banana with
yellow skin and a white heart,” accusing the U.S. government of deliberately using

44. Interview by Yang Lan (#%l#]) with Gary Locke in China (Feb. 2012), see Yang fang kuai che
MVt 45) [Yang Lan One on Onel, Yang Lan fang tan lu Luo Jiahui (MR35 K ME) [Yang
Lan Interviews Gary Locke], Youku (2012), http://v.youku.com/v_show/id XMzUzMzg3OTY0.htm-
1?7from=s1.8-1-1.2&spm=a2h0k.8191407.0.0#paction. This interview was also noted in the PRC press;
see Yang Lan One on One's Exclusive Interview of Gary Locke: “I’ve Served as U.S. Ambassador Now
Sor Half-a-Year” ( {#iRVIRE) LU SOMHE: ke FATX4E), Sonu Ent. News(HE IR 4F) (Feb.
13, 2012), http://yule.sohu.com/20120213/n334566885.shtml.

45. 1d.
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Locke’s ethnicity as a “ploy” to create trouble for the PRC and mislead the Chinese
people. ¢ Specifically, the editorial argued that Locke was disloyal to China partly
because of his human rights advocacy and his role in helping Chen Guangcheng,
a blind grassroots Chinese human rights advocate, escape the PRC to the United
States in 2012.4” For his assistance to Chen Guangcheng, the editorial also blasted
Locke as a “guide dog.”*

As Kaiser Kuo, director of international communications for Baidu, has ar-
gued, the use of the term “banana” by the China News Service was deliberately ma-
licious and intended to convey “that Locke is a race traitor who lacks the political
loyalty to the Chinese nation that his blood should somehow confer.”* Hyeon-Ju
Rho, a U.S. public interest lawyer and Asian-American rights advocate, pointed
out that the “banana critique suggests something interesting about the Chinese re-
action to Locke. Initially, many thought he might be easier to deal with than his
predecessors because he was ‘one of us.” Disappointment set in when—surprise,
surprise—Locke stood firm in representing U.S. interests.”*°

Again, the key point to the above discussion is that Chinese-Americans
are involuntarily Sinicized, where their Chinese identity is emphasized at the ex-
pense of their American identity. Chinese-American identity—such as Locke’s
Chinese-American identity—can be conceptualized as a being in a twilight zone, a
tug-of-war between the “Chinese” and “American” vectors of their Chinese-Amer-
ican identity. Locke is simply caught in such a zone: he explicitly emphasized his
“American-ness,” almost trying to justify his nomination by confirming his loyalty
to the American nation and dispelling concerns that he was not “American” enough
or “too foreign.” When he arrived in China, he explicitly admitted that he faced an
expectation on the part of the Chinese that he would be more loyal to the PRC due
to his Chinese ethnicity and Chinese identity. However, Locke clearly saw himself
as American, not Chinese. Similarly, Chinese-American ESL teachers experience a
coerced Sinification and thus consequently face employment discrimination.

II. CuiNese (ROC anp PRC) NatioNaLITy Laws: AN AAJ ANALYSIS

The previous section attempted to lay out and discuss the social treatment of
Chinese-Americans in the PRC and ROC, specifically their coerced Sinification.

46. China Media Hurls Racist Slur at Departing US Envoy Gary Locke, STRAIT TiMES (Mar. 1,
2014), www.straittimes.com/asia/china-media-hurls-racist-slur-at-departing-us-envoy-gary-locke. The
original Chinese editorial is Wang Ping (£:°F), Bie le, Luo Jiahui (Gl T & KWE) [Farewell, Gary
Locke], ZHONGGUO XINWEN WANG (1 [E BT [ ) [Crina NEws SErvice] (Feb. 27, 2014), http://www.chi-
nanews.com/gn/2014/02-27/5892576.shtml.

47. Id. Chen Guangcheng’s escape is detailed in his memoir; see CHEN GUANGCHENG, THE BARE-
FOOT LAWYER: A BLIND MAN’s FIGHT FOR JUSTICE AND FREEDOM IN CHINA (2014); see also J. M., Chen
Guangcheng: The Great Escape, THE EcoNoMmisT (May 2, 2012), http://www.economist.com/blogs/ana-
lects/2012/05/chen-guangcheng.

48. China Media Hurls, supra note 46.

49. Kaiser Kuo et al., 4 Racist Farewell to Gary Locke: A ChinaFile Conversation, FOREIGN PoL’Y
(Mar. 3, 2014), www.foreignpolicy.com/2014/03/03/a-racist-farewell-to-gary-locke.

50. Id.
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This next section argues that such social treatment is in fact (perhaps inadvertently)
buttressed and strengthened by the nationality laws of the PRC and ROC, which
in some cases, may automatically impose Chinese nationality and hence Chinese
identity to Chinese-Americans, even to Chinese-Americans who may have never
set foot in the PRC or ROC. In other words, Chinese-Americans may be Sinicized
not only by Chinese society through the cultural perceptions and expectations dis-
cussed in the preceding section, but also by the law itself—specifically, Chinese
(PRC and ROC) nationality law. It is also important to note at the outset that this
section does not seek to provide a comprehensive overview of the PRC or ROC
nationality law.>" Rather, the article seeks to provide an AAJ analysis of these
nationality laws and focus on those provisions that may affect Chinese-Americans,
their nationality (or more precisely, nationalities), and their identity.

A.  NatioNaLITY AcT OF THE REPUBLIC OF CHINA (ROC) oN TAIWAN

ROC nationality is governed under the Nationality Act of the ROC, which
covers the “acquisition, loss, restoration, and revocation of the nationality of the
Republic of China.”? A few general points about the ROC Nationality Act should
be made before delving into the applicable provisions. First, the ROC generally
follows the jus sanguinis principle of nationality law. Second, there is technically
no concept of “citizenship” under ROC law. The first distinction is between indi-
viduals who are and are not nationals of the ROC (i.e., foreigners). However, being
an ROC national does not necessarily guarantee you right of abode or other rights
that citizenship traditionally confers on individuals—e.g., the right to vote, the right
to certain government benefits such as social security. To enjoy such rights and
benefits, one must be an ROC national with household registration. This is the sec-
ond important distinction. ROC nationals without household registration are still
treated as ROC nationals by the law and are entitled to hold ROC passports™ (i.e.,
they are not foreigners), but without household registration they do not have a ROC
national ID number, which denies them access to many government resources.*

51. For an overview of PRC nationality law, see Tung-Pi Chen, The Nationality Law of the Peo-
ple’s Republic of China and the Overseas Chinese in Hong Kong, Macao and Southeast Asia, 5 N.Y.L.
Sch. J. INT’L & Comp. L. 281 (1984); George Ginsburgs, The 1980 Nationality Law of the People’s Re-
public of China, 30 Am. J. Comp. L. 459 (1982); Stephanie Wang, Does the Nationality Law, and its Pro-
hibition of Dual Nationality, Need Reform ?, 3 TsingHua CHINA L. REv. 313 (2011). For an overview of
nationality law in the ROC, see also Cheng-Chi Hsiao (ifi §#), Wo guo guojifazhi yu shishi xiankuang
zhi yanjiu (F 5 B FE VLRI BT 2 i Y0 2 WF9T) [Nationality Laws of R.O.C. and Research on Present
Enforcement] (2005) (unpublished master’s thesis, Ming Chuan University) (http://ndltd.ncl.edu.tw/cgi-
bin/gs32/gsweb.cgi/login?o=dncledr&s=1d=%22093MCU05636028%22.&searchmode=basic).

52. Nationality Act, Art. 1 (2006) (promulgated by Hua-Zhong-Yi-Zi Order of President, effective
Jan. 27, 2006), http://www.moi.gov.tw/english/english_law/law _detail.aspx?sn=82 (China).

53.  The passports of ROC nationals without household registration lack a ROC national ID number.
They also generally cannot be used for visa-free travel to other countries, in contrast to ROC passports
of ROC nationals with household registration (i.e., ROC passports with national ID numbers). For fur-
ther discussion, see No Visa-Free Entry to U.S. for Nationals Without Household Registration: Report,
Cuma Post (May 31, 2012), http://www.chinapost.com.tw/taiwan/foreign-affairs/2012/05/31/342851/
No-visa-free.htm.

54. The plight of ROC nationals without household registration is discussed in Group Calls


http://www.moi.gov.tw/english/english_law/law
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However, they are also ineligible for benefits that foreigners may enjoy—for ex-
ample, ROC nationals without household registration are not considered “interna-
tional students” and therefore are not eligible for international student scholarships
provided by the government. Furthermore, the ROC still has mandatory military
conscription for all able-bodied males. So, ROC nationals without household reg-
istration may also have to fulfill mandatory military service obligations if they enter
the ROC on their ROC passports and stay in the ROC over a set number of days.>

How might the ROC Nationality Act possibly affect Chinese-Americans spe-
cifically? Chinese-Americans born in the United States may involuntarily have
ROC nationality ascribed to them by the Nationality Act via their parents. The op-
erative provisions—found in Article 2 of the ROC Nationality Act— are as follows:

A person shall have the nationality of the ROC under any of the conditions
provided by the following Subparagraphs: (1) His/her father or mother was a
national of the ROC when he/she was born. (2) He/she was born after the death
of his/her father or mother, and his/her father and mother was a national of the
ROC at the time of death. . . . *

Because the ROC recognizes and permits dual nationality, Chinese-Ameri-
cans who are born and raised in United States are often considered ROC nationals
under Article 2 through the following means: (1) the individual’s mother, father,
or both parents are ROC nationals, born and raised in the ROC; (2) the mother,
father, or both parents then emigrate to the United States, where they acquire U.S.
citizenship while not renouncing their ROC nationality—in other words, they hold
both a U.S. and a ROC passport, which is allowed as both the United States and
the ROC permit dual nationality; (3) the parents (who have not yet renounced ROC
nationality) give birth to their son/daughter in the United States, who acquires U.S.
citizenship via birthright citizenship, and due to Article 2 of the ROC Nationality
Act, also is automatically conferred ROC nationality (note the use of the opera-
tive word “shall” in “shall have the nationality of the ROC” in Article 2). If at
least one of the individual’s parents was an ROC national when he/she was born
in the United States, this hypothetical Chinese-American will be considered as a
ROC national and is eligible to apply for an ROC passport by submitting, inter
alia, proof of ROC nationality through a certificate of ROC nationality (which, for
Chinese-Americans, can usually be issued by one of the ROC’s overseas missions
upon providing certain documentation).?’

for Full Citizen's Rights, TaEl TiMEs (Sept. 20, 2011), http://www.taipeitimes.com/News/taiwan/ar-
chives/2011/09/20/2003513729.

55.  Shenqing Zhonghua minguo guoji—Waijiaobu: Kan Lin Shuhao benren yiyuan (H155H ¥ [
BE  AhSER: BARESANEEH) [Applying for ROC Citizenship—Ministry of Foreign Affairs:
1t’s Jeremy Lin’s Choice], JInrt xiNweN (4~ HBT (i) [NOWNEws] (Feb. 17, 2012), http://www.nownews.
com/n/2012/02/17/418863.

56. Nationality Act, Art. 2 (2006), (promulgated by Hua-Zhong-Yi-Zi Order of President, effective
Jan. 27, 2006) http://www.moi.gov.tw/english/english law /law_detail.aspx?sn=82 (China).

57. Formoredetails,see Apply for a Passport, BUREAU OF CONSULAR AFFAIRS, MINISTRY OF FOREIGN AF-
FAIRS, REPUBLIC OF CHINA (TAIWAN), http://www.boca.gov.tw/ct.asp?xItem=1298&CtNode=763 &mp=2;
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What practical implications does this have? First, the imputation of ROC
nationality, as we can see, is involuntary. Second, some caveats are in order. It is
true that for ordinary travel to the ROC our hypothetical Chinese-American can
simply enter the ROC on his/her U.S. passport. It is also true that our hypothetical
Chinese-American would have to make affirmative steps if he/she wanted to apply
for an ROC passport. Furthermore, as discussed above, ROC nationality does not
itself bestow on the holder all the rights and duties that the concept of citizenship
would normally convey—one must have household registration. If our hypotheti-
cal Chinese-American wanted to be a “full-fledged” ROC national with household
registration (i.e., with a ROC national ID card), he/she would have to move to the
ROC, reside in the ROC for a certain period of time, and complete an application
process to establish residency (note that this process is not naturalization, because
only foreigners—non-ROC nationals—can be naturalized).® However, even if our
hypothetical Chinese-American makes no further steps to fully materialize his/her
ROC nationality, the automatic ascription of ROC nationality may still have conse-
quences. For example, if the individual wishes to apply for any special programs or
scholarships for foreigners, his/her ascribed ROC nationality may disqualify him/
her. Personally, I ran into this issue during college when I tried applying for an
ROC government scholarship for international students to go to the ROC for sum-
mer study. I was not knowledgeable about the intricacies of ROC nationality at the
time, and so [ went to the Taiwan Economic and Cultural Office (TECO) in Boston
to apply for the scholarship. The form asked me for personal particulars and the
like, but it also asked me for specific information about my parents and where they
were born (my parents emigrated to the United States from the ROC). After sub-
mitting the application, I received a phone call from TECO Boston about a week
or so later, informing me I cannot apply for the scholarship because I am not con-
sidered an “international” student. Because my parents were ROC nationals when
I was born in the United States, I am also considered an ROC national under ROC
law. TECO Boston explained that while I did not qualify for “international student”
status, I could apply for “Overseas Chinese” status and an “Overseas Chinese” cer-
tificate and, thus, qualify to apply for special ROC government programs designed
for “Overseas Chinese.”” In other words, I had been Sinicized—made an ROC

see also Application for Overseas Chinese Identity Certificate, OVERSEAS COMMUNITY AFFAIRS COUN-
ciL, RepuLIc oF CHINA (TAIWAN), http://www.ocac.gov.tw/OCAC/Eng/FAQ/List.aspx?nodeid=455; En-
forcement Rules of the Overseas Chinese Identity Certification Act (2016) (promulgated by Order of
OCAC, effective Jun. 23, 2016), http://www.ocac.gov.tw/law/EnglLawContent.aspx?Type = E&id=5
(China).

58.  For more details about ROC household registration, see Household Registration Act (2015),
(promulgated by Hua-Zong-Yi-Zi Order of the President, effective Jan. 21, 2015), http://www.moi.gov.
tw/english/english law/law_detail.aspx?sn=327 (China) and Enforcement Rules of the Household Reg-
istration Act (2015), (promulgated by Hua-Zong-Yi-Zi Order of the President, effective July 10, 2015),
http://www.moi.gov.tw/english/english law/law_detail.aspx?sn=349 (China).

59.  For more details about this certificate, see Application for Overseas, supra note 57; see also
Overseas Chinese Identity Certification Act, supra note 57.
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national—without even any conscious decision on my part. In TECO Boston’s
view, [ was first and foremost an ROC national, and only secondly, an American.

In short, as we have seen, the nationality law of the ROC is quite expansive
and can ascribe ROC nationality automatically upon a Chinese-American who may
have never set foot in the ROC. While this may not have any real effect on a
Chinese-American who never plans to stay in the ROC for an extended period, it
can affect those Chinese-Americans who do want to live and work in the ROC and
hence emphasizes their “Chinese” identity over their “American” one.

B.  NartionaLiTy Law oF THE PRC

The Nationality Law of the PRC is less expansive than that of the ROC but
may nevertheless automatically impute PRC citizenship on Chinese-Americans
born in the United States. It is “applicable to the acquisition, loss, and restoration
of nationality of the People’s Republic of China.”® Unlike the ROC, the PRC
does not recognize dual nationality.® The applicable provision that can affect Chi-
nese-Americans born abroad is Article 5:

Any person born abroad whose parents are both Chinese nationals or one of
whose parents is a Chinese national shall have Chinese nationality. But a per-
son whose parents are both Chinese nationals and have both settled abroad, or
one of whose parents is a Chinese national and has settled abroad, and who has
acquired foreign nationality at birth shall not have Chinese nationality.®

The above provision is similar to Article 2 of the ROC Nationality Act in
the following respect: it doesn’t matter whether a person is born in the PRC or
overseas. If at least one of his parents is a Chinese national, said person “shall
have Chinese nationality.”®® In other words, the conferral of PRC nationality is
automatic (note the word “shall”). The ROC Nationality Act also provided that
it doesn’t matter whether a person is born in the ROC or overseas—so long as at
least one of his parents is a ROC national when he is born, he shall be considered
an ROC national. However, the PRC Nationality Law is less expansive given two
caveats which limit the automatic attribution of PRC nationality to persons born to
PRC nationals abroad: if at least one of his/her PRC national parents have “settled
abroad” and if the person “acquired foreign nationality at birth,” he/she shall not
have PRC nationality.®

The latter caveat is usually easily satisfied for Chinese-Americans born in the
United States, because they will acquire U.S. citizenship immediately at birth, as-
suming they satisfy the requirements of birthright citizenship in the United States.
As for the former caveat, what exactly does “settled abroad” mean? The phrase

60. Nationality Law, STANDING Comm. NaT’L PEOPLE’S CoNG. GAz., Art. 1 (1980) (promulgated by
Order No. 8 of the Chairman, effective Sept. 10, 1980), http://www.gov.

hk/en/residents/immigration/chinese/law (China).

61. Nationality Law, supra note 60 at Art. 3.

62. Nationality Law, supra note 60 at Art. 5.

63. Id.

64. 1Id.



2016 RECONCEPTUALIZING ASIAN-AMERICAN IDENTITY 17

“settled abroad” can also be found in Article 9 of the PRC Nationality Law, which
states that “[a]ny Chinese national who has settled abroad (emphasis mine) and
who has been naturalized as a foreign national or has acquired foreign nationality
of his own free will shall automatically lose Chinese nationality.”® According to
PRC regulations, “settled abroad” generally means having “the right of permanent
residence in another country and living there for an aggregate of two years, with
at least eighteen months consecutive residence.”®® Thus, taking our hypothetical
Chinese-American, how might he be involuntarily accorded PRC nationality? The
situation could be the following: his parents who are PRC nationals travel to the
United States. Before they can satisfy the “settled abroad” caveat, they give birth to
him or her in the United States. Although the son/daughter automatically acquires
foreign nationality (i.e., US citizenship) at birth, because his PRC national-parents
have not yet “settled abroad,” he will be considered under PRC law as a PRC na-
tional until he takes steps to renounce his PRC nationality.®’

What are the implications of our hypothetical Chinese-American’s situation?
He is considered a PRC national, but he is also an American citizen. However, as
discussed above, the PRC does not recognize dual nationality. Let’s assume our
hypothetical Chinese-American gets an American passport. If he decides to travel
to the PRC, legally speaking, the PRC will not recognize his American passport
(despite his being born and raised in the United States) because under PRC law he
is a PRC national. Therefore, he must either renounce his PRC nationality first,
in which case the PRC government will recognize his US passport and issue him
a visa, or he must apply for a PRC passport and enter the PRC as a PRC national
(or, in some cases, enter the PRC first on his foreign passport but then apply for
nationality determination, recognition of their PRC nationalities, and issuance of
exit-entry permits or a PRC passport to allow them to leave the PRC), despite
the fact that he was not born in the PRC.®® Assuming he does not renounce his
PRC nationality, it also holds that our hypothetical Chinese-American would not
be entitled to American consular protection while in the PRC. In other words, PRC
nationality law has also automatically Sinicized the Chinese-American, stripping
away his “American” identity and nationality.

The automatic conferral of PRC nationality has especially affected
Chinese-Canadians born in Hong Kong or born to parents who are Chinese na-
tionals with Hong Kong permanent residency (also known as Hong Kong Chinese,
or Hong Kong residents of Chinese descent). While the focus of this Article is on

65. Nationality Law, supra note 60 at Art. 9.

66. Wang, supra note 51, at 320.

67. See e.g., Application for Renunciation of Chinese Nationality, THE GOVERNMENT OF THE HONG
KONG SPECIAL ADMINISTRATIVE REGION: IMMIGRATION DEPARTMENT, http://www.immd.gov.hk/eng/services/
chinese nationality/Application_for Renunciation of Chinese Nationality.html.

68. Indeed, although dual nationality is not permitted by the PRC, children (of PRC nationals) who
hold foreign passports often enter the PRC on their foreign passports, and then their parents can apply
to China’s public security authorities for exit-entry documents to leave the country. See Song Xixiang,
Development of the Nationality Law of China—on Nationality Issues of Hong Kong and Macau Resi-
dents, 3 FRONTIERsS L. CHINA 611, 622 (2008).
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Chinese-Americans, the experience of these Chinese-Canadians and their Sinifica-
tion under PRC nationality law is instructive and, by analogy, allows us to further
understand the implications of the PRC Nationality Law’s reach to ethnic Chi-
nese with foreign nationalities. In July 2016, Hong Kong’s main English-language
newspaper, the South China Morning Post, reported a situation where two teenag-
ers—born and raised in Canada but whose parents were born in Hong Kong—had
applied to visit the PRC with a student study group through a Toronto travel agen-
¢cy.® They applied for PRC visas for their Canadian passports, but their application
was allegedly initially denied after the PRC consulate discovered that their parents
had been born in Hong Kong.”™ The teenagers were allegedly told they had to apply
for the Mainland Travel Permit for Hong Kong and Macau Residents, normally
reserved for Chinese nationals who are permanent residents of Hong Kong or Ma-
cau.” In addition, Canada’s foreign ministry even pressed Beijing after reports that
naturalized Canadians who were born in Hong Kong were not being allowed to
travel to the PRC on ten-year visas in their Canadian passports.” This larger issue
of certain Chinese-Canadians being treated as PRC nationals caused considerable
uproar and alarm among numerous Chinese-Canadians. It even drew the vexation
of Canadian Prime Minister Justin Trudeau, who remarked that “[a] Canadian is a
Canadian is a Canadian,” demanding that anyone who holds a Canadian passport
and arrested in the PRC should have Canadian consular protection.”

What happened to these Chinese-Canadians, and how were they legally Si-
nicized by the PRC, their Canadian nationality and identity effectively removed?
In the case of Chinese nationals with Hong Kong permanent residency—or Hong
Kong Chinese for short—the effects of PRC nationality law are even more pro-
nounced. Under Article 9 of the PRC Nationality Law, any Chinese national “who
has settled abroad and who has been naturalized as a foreign national or has ac-
quired foreign nationality of his own free will shall automatically lose Chinese
nationality.”” However, for Hong Kong Chinese, the situation is different. They
will still be considered under PRC law to be Chinese citizens (pursuant to the “Ex-
planations of Some Questions by the Standing Committee of the National People’s
Congress Concerning the Implementation of the Nationality Law of the People’s
Republic of China in the Hong Kong Special Administrative Region””®) even after

69. lan Young, You might have been born in Canada—but does Beijing think you could be a
Chinese Citizen?, S. CHINA MoRNING Post (July 6, 2016), http://www.scmp.com/news/world/unit-
ed-states-canada/article/1985978/you-might-have-been-born-canada-does-beijing-think.

70. Id.

71. 1d.

72. Ottawa seeks answers: HK-born Canadians are denied 10-year mainland visas and told to
travel as Chinese citizens, reports claim, S. CHINA MORNING PosT (June 29, 2016), http://www.scmp.
com/news/hong-kong/article/1982905/ottawa-seeks-answers-hk-born-canadians-are-denied-10-year-
mainland.

73.  Alex Lo, When a Canadian may not be a Canadian, S. CHINA MORNING PosT (Aug. 27, 2016),
http://www.scmp.com/comment/insight-opinion/article/2009621/when-canadian-may-not-be-canadian.

74. Nationality Law, supra note 60 at Art. 9.

75. Explanations of Some Questions by the Standing Committee of the National People’s Congress
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acquiring foreign nationality (e.g., Canadian or American citizenship) unless they
apply to the Hong Kong Immigration Department to report this “change in the na-
tionality” and “make a declaration”’® to be recognized as foreign citizens and, upon
approval, will no longer be treated as PRC nationals.” The Hong Kong Immigra-
tion Department summarizes the situation as follows:

Under the Nationality Law of the People’s Republic of China (CNL), Hong
Kong residents who are of Chinese descent and born in Chinese territories
(including Hong Kong) are regarded as Chinese citizens. They are not entitled
to consular protection in the HKSAR and other parts of the People’s Republic
of China notwithstanding that they hold or have held British Dependent Terri-
tories Citizen passports, British National (Overseas) passport, or any other for-
eign passports. If such Hong Kong residents holding foreign passports choose
to be treated as foreign nationals in the HKSAR, they may make declarations of
change of nationality to the HKSAR Immigration Department. Upon approval,
they will no longer be regarded as Chinese citizens and can enjoy consular
protection from the country of their declared nationality.”

Therefore, in the Canadian teenagers’ alleged situation, even if their Hong
Kong Chinese parents emigrated to Canada and became naturalized as Canadian
citizens, the PRC would consider them PRC nationals if they did not take active
steps to declare a change of nationality. Then, under Article 5 of the PRC Na-
tionality Law, their children (i.e., the teenagers) would be involuntarily considered
PRC nationals.

In conclusion, viewing PRC and ROC nationality laws through an AAJ lens
allows us to see how these laws have the practical effect of buttressing the social
stereotypes and treatment of Chinese-Americans in the ROC and PRC by legally
and involuntarily removing the “American” aspect of Chinese-American identi-
ty and automatically conferring Chinese (be it PRC or ROC) nationality on the
Chinese-American. There is thus a tug of war of nationalities and identities be-
tween Americanization and Sinification.

III. PurTING IT TOGETHER: JEREMY LIN AND THE TWILIGHT ZONE OF
CHINESE-AMERICAN IDENTITY
The experience of Jeremy Lin can help highlight the identity struggles of
Chinese-Americans as being in a twilight-zone and a tug-of-war among their eth-
nic and American identities, pulled in both directions by the “dueling vectors” of

Concerning the Implementation of the Nationality Law of the People’s Republic of China in the Hong
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Americanization and Sinification, but at the same time experiencing perceptions of
“foreignness” on the American side and expectations of being fully Sinicized on the
Chinese side. Furthermore, Lin’s identity is further complicated by current politics
and debates over national identity in the ROC, where an increasing number of Tai-
wanese do not identify themselves with the ROC (i.e., as “Chinese”).

Lin, who as of October 2016 plays in the NBA with the Brooklyn Nets, was
born in Los Angeles County and raised in the San Francisco Bay Area. His parents,
who emigrated to the United States in the 1970s, were both born in the ROC and
retain their ROC nationality, holding dual citizenship in the United States and the
ROC.” Lin’s paternal lineage can be traced back to Fujian province, and his pater-
nal ancestors later moved to Taiwan as immigrants in the early eighteenth century
as “part of a large wave of Fujian migration from which most of Taiwan’s current
residents are descended.” Lin’s maternal lineage can be traced back to Zhejiang
province; his maternal grandmother left Zhejiang for Taiwan at the end of the Chi-
nese Civil War.®!

Despite being born and raised in the United States and not having spent any
significant time in East Asia, Lin experienced racism on his path to the NBA, and,
more specifically, was perceived as a “foreigner” and as not “American” enough.
In other words, like Michael Luo’s experience in New York City, Lin has been
perceived first and foremost as “Chinese,” and not as “American.” Lin has related
how some have shouted, “Go back to China,” at him during his basketball career;*
how young kids referred to him as “the Asian” on the basketball playground;® how
fans shouted, “Sweet and sour pork,” and, “Wonton soup,” at Georgetown;* and
an opponent at the Ivy League who referred to him as a “chink.”® He was even
referred to by ESPN commentators as a “chink in the armor,”*® and when Madison
Square Garden Network displayed a photo of Lin, it superimposed a fortune cookie
on Lin. Moreover, in an interview with a Taiwan talk show “Zhen qing buluoge”
(“True Love Blog”) on GoodTV (hao xiaoxi) Network in 2011, Lin shared how
an opposing team’s coach demeaned Lin in front of his players by saying, “You
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can’t let that Oriental kid do that.”® Lin also shared how some coaches asked him,
“What’s the difference between Chinese people and Japanese people?”® In other
words, despite Lin being a born-and-bred American and of course an American
citizen, many of his opponents and even his fans saw him primarily as a non-Amer-
ican, as a Chinese, and as a foreigner.

However, at the same time, the ROC and PRC also claimed Lin as one of
their own, each essentially emphasizing Lin’s “Chinese” identity at the expense
of his “American” identity. Indeed, as Melissa J. Brown has pointed out with re-
spect to Lin:

They [Han people in the PRC and the ROC] look at a person like Jeremy
Lin—born and raised in the U.S.—as still fundamentally Han. They don’t
understand that such a person is socially, culturally, and politically American,
regardless of his/her genes, and despite the racism and discrimination in the
U.S. ... Idon’t think that most people in Taiwan understand that Lin is really
American any more than most people in China do.*

This resulted in a minor geopolitical conflict of sorts between the ROC
and PRC, which engaged in “a kind of metaphysical battle” for Lin’s identity.”
First, what social treatment and expectations did the PRC and ROC have with re-
spect to Lin?

In the PRC, fans have emphasized his “Chineseness,” arguing that his Chi-
nese face, Chinese name, and yellow skin all contribute to making him “Chinese”
despite the fact that he was born in the United States.”’ Xinhua News, one of the
PRC’s largest news services, even argued that Lin should be offered and accept
PRC citizenship so he could play on the PRC team in the London Summer Olym-
pics.”? Certain segments of PRC society have also tried to downplay and strip away
his American identity. For example, one PRC writer argued that Jeremy Lin is akin
to an iPhone—made in the PRC and the ROC but marketed and perceived as an
“American” product.”® The implication is that Lin is actually Chinese, not Ameri-
can. Other PRC writers have focused on Lin’s maternal ties to Zhejiang. Lin visit-
ed Zhejiang in 2011 and the visit was described as Lin’s return—"going back”—to
Zhejiang.** The use of the phrase “going back” arguably attempted to convey the
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notion that Lin was going back to his true home—Zhejiang in China—and, there-
fore, implied that his true home was not in fact the United States.

Lin experienced similar expectations and social treatment with respect to his
identity in the ROC, which emphasized his ROC (Taiwan) identity at the expense
of his American one. Liu Bi-rong, a political scientist at Soochow University in
the ROC, remarked that “Jeremey Lin may not consider himself a Taiwanese, and
his success has had nothing to do with Taiwan, but Taiwanese regard him as one
of their own (emphasis mine).” Similarly, Chris Wang, a journalist and author
of “Taiwan Hoops” (a basketball blog), remarked that “[the] Taiwanese think of
Jeremy Lin as . . . a son of Taiwan because his parents came from Taiwan, and now
Chinese [PRC] television is making the same claims, saying he’s from Zhejiang or
some place.”® Indeed, ROC media and even ROC politicians called Lin the “pride
of Taiwan.””’ Lin even met former ROC President Ma Ying-jeou in 2010. In the
meeting, Lin presented Ma with a signed basketball.”® In a 2012 meeting between
President Ma and a visiting U.S. congressional delegation, Ma brought up various
points of commonality between the United States and the ROC, including the fact
that they “both appreciate Jeremy Lin.”® One of the U.S. congressional delegation
members then replied, “I’m sorry to tell you that Jeremy Lin is an American, a
true-blooded born American who happens to be of Taiwanese ancestry, and we are
proud to have him.”' Although the comment was humorous and light-hearted, it
can also be interpreted as a competing American claim to Lin, an emphatic confir-
mation that Lin is first and foremost an American—not Chinese or Taiwanese.

ROC society’s love of Lin and the social and cultural emphasis on his Chi-
nese identity also spilled over into debates over his legal nationality, which eventu-
ally reached the highest echelons of the government. In May 2012, a Taichung (a
major city in central Taiwan) middle school quiz contained a question which asked
students what Lin’s nationality was.!”! Most of the students answered “Taiwanese”
while “American” was the second most popular response. At first, students who
answered “Taiwanese” did not receive credit for the response, which caused a po-
litical debate in Taichung.!® A director in the Taichung Education Bureau argued
that students should receive credit for whatever answer they put down, and even the
mayor of Taichung expressed his personal view that Lin was Taiwanese, but legally
an American.'”® Growing public debate over Lin’s nationality eventually prompted
a government response via Deputy Minister of the Interior Chien Tai-lang, who re-
marked, “Of course Lin is an ROC national . . . [s]ince Lin was born to parents who
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are ROC nationals, he is automatically (emphasis mine) granted ROC nationality.
He is therefore an ROC national, unless he formally renounces his ROC nationali-
ty, but he hasn’t done so as far as I know.”! The Ministry of Foreign Affairs also
chimed in on the debate, making a public announcement that Lin can apply for an
ROC passport of his own volition, and once he gets the ROC passport, he cannot
stay in the ROC over 183 days a year, or else he will have to serve his ROC military
service obligation.'®

Chien’s remarks were indeed accurate, as Lin is automatically considered
an ROC national—even though he was born and raised in the United States—due
to Article 2 of the ROC Nationality Act (discussed in the previous section). Thus,
the ROC’s social treatment of and expectation that Lin is first and foremost “Chi-
nese” and not “American” was in fact reinforced by ROC nationality law. The fact
that Lin’s ROC nationality was such a public issue in ROC society and among the
highest echelons of the ROC government—the Ministry of Foreign Affairs and the
Ministry of the Interior actually felt the need to publicly comment on one specific
person’s nationality status (it would be extremely rare for the United States Depart-
ment of State or the Department of Homeland Security to comment on a private
individual’s or celebrity’s nationality status)—shows just how important the issue
of Lin’s “Chinese” and “Taiwanese” identity was to ROC society and also arguably
reflects how deep-rooted the motivating social expectations and perceptions are in
ROC society.'%

Thus, Jeremy Lin’s case highlights how nationality law can buttress social
attitudes and perceptions of Chinese-Americans in their ancestral home countries.
However, it is important to point out that Lin’s ROC identity and ties are even further
complicated by the domestic politics and debates over China vs. Taiwan identity in
the ROC today. Although Taiwan is officially known as the ROC and, therefore,
Taiwanese citizens are legally ROC nationals and hence “Chinese” (“Chinese” is
both a term of ethnicity and nationality in the ROC, which continues to claim that
it is the sole legitimate government of mainland China and Taiwan—"Chinese”
refers to the ROC and not the PRC), more and more young Taiwanese feel less a
connection toward the ROC today and refuse to refer to themselves as “Chinese,”
even if “Chinese” refers to the ROC and not the PRC. In a survey on the national
identification of the people of Taiwan held by the Taiwan Competitiveness Forum
and the Apollo Survey and Research Company in May 2014, 47 percent of respon-
dents answered, “Yes,” to the question of whether they are Chinese, and 47 percent
answered, “No.”1”” This survey showed a downward trend in Taiwanese people
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identifying with a Chinese nationality—indeed, when the survey was conducted
in February 2013, 90.4 percent of respondents had accepted their ROC “Chinese”
national identity.!®® Recent results are even more dramatic—one opinion poll held
in 2016 showed that only 11 percent of Taiwanese people now regard themselves as
“Chinese,” and 73 percent consider themselves to be only “Taiwanese.”'%

Part of the reason is due to internal strife within the ROC’s domestic politics.
Indeed, “national identity is commonly viewed as being the most salient political
issue dividing Taiwan’s party politics.”'"® The Kuomintang (KMT) Party, which
upholds the “one-China principle” where the ROC is the sole, legitimate govern-
ment (and not the Chinese Communist Party in Beijing) of China, wants to protect
and preserve the ROC and ROC identity. The Democratic Progressive Party (DPP),
the current ruling party of Taiwan, however, generally advocates for Taiwanese
independence and self-determination. In recent years, the DPP has taken active
steps to “de-Sinicize” the ROC to de-emphasize and even strip away Taiwan’s
“Chinese” identity and to emphasize “Taiwanese” identity. For example, under
former ROC President Chen Shui-bian (of the DPP), Taipei’s international airport
was renamed from “Chiang Kai-shek International Airport” (Chiang Kai-shek was
a former president of the ROC who went to Taiwan and led Taiwan’s first govern-
ment after his defeat in the China Civil War) to “Taiwan Taoyuan International Air-
port,”!"! “Chunghwa Post” was renamed to “Taiwan Post,”'!? and “Chiang Kai-shek
Memorial Hall” was renamed to “Taiwan Democracy Memorial Hall,” as part of
Chen’s and the DPP’s efforts to remove links between Taiwan and mainland Chi-
na."® Chen’s government also added the word “Taiwan” to ROC passport covers'*
and also pushed through educational reforms which sought to decrease coverage of
traditional Chinese culture and literature, such as dropping Confucius and Mencius
from the mandatory literature course list.!"> The DPP has also proposed the remov-
al of Sun Yat-sen (founder of the ROC) portraits from ROC government buildings
and also schools, an effort which was interpreted at removing “Chinese historical
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and cultural influences on the island.”''® Some in the DPP have also proposed abol-
ishing Sun’s status as “father of the nation.”"'” More recently, under current ROC
president Tsai Ing-wen (also of the DPP), the DPP has proposed further chipping
away at the ROC. For example, it has proposed again to rename China Airlines—
the ROC’s flagship carrier—to Taiwan Airlines.!'® President Tsai herself has also
refused to accept the “1992 Consensus,” which has served as the basis for cross-
strait talks between the ROC and PRC where both the ROC and PRC agree there
is only one China in the world, but they each have their own interpretations (since
each the PRC and ROC claim to be the sole, legitimate government of China).'’
Also, when visiting Panama, one of the few countries which has diplomatic rela-
tions with the ROC, Tsai signed a message for Panama with the title “President of
Taiwan (ROC)” rather than “President of ROC (Taiwan),” which was interpreted as
her de-emphasizing the status of the ROC despite the fact that the ROC is the offi-
cial name of Taiwan.'*® Many Taiwanese independence supporters (many of whom
are of the DPP) have even attempted to modify and deface their ROC passports
themselves, sticking tailor-made stickers which say “Republic of Taiwan” over the
official “Republic of China” etching on the ROC passport.'?!

This additional layer of complexity of ROC identity—the debate over “Chi-
nese” vs. “Taiwanese”—has also further exacerbated the twilight zone/tug-of-war
nature of Chinese-American identity faced by Lin. In the United States, he has
faced racialization and perceptions that he is not “American” enough. On the oth-
er hand, he has been Sinicized by the PRC and the ROC both socially and, in the
case of the ROC, legally with respect to nationality. However, there is evidence to
suggest that, given his American identity, Lin also feels that he does not completely
belong in the ROC. In a trip to the ROC, he related: “the first time I went to Tai-
wan, there were cameras, paparazzi, TV stations outside my hotel 24 hours a day
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non-stop.”?> As Lin further explained, “It’s a unique thing that I have this platform
and I can grow the game there [the ROC] . . . but honestly, I find it a bit scary.”'
Most revealing, in response to questions about his identity, Lin has answered
such questions in a “tactful” manner,'?* attempting to touch all possible bases. This
reflects the twilight-zone nature of his identity, as Lin must address his “American”
and “Chinese” identities. And, with respect to his “Chinese” identity, Lin must also
contend with the political debates regarding “Taiwanese” vs. “Chinese” identity in
the ROC. For example, in one interview, Lin “carefully”'* responded that “[i]t’s
humbling, a privilege, and an honor. I’m really proud of being Chinese, I’'m really
proud of my parents being from Taiwan.”'?® As some commentators have pointed
out, “Lin seems to want to embrace both China and Taiwan, careful not to alienate
either nation.”'”” Brown, in her analysis of Lin’s above response, explained:

Lin knows all this [i.e., the fact that most people in Taiwan do not understand
that he is really American any more than most people in China do] and is be-
ing extremely tactful . . . [t]he word Chinese in English is ambiguous about
whether it refers to ethnic or national identity, leaving room for the PRC press
and fans to translate it as they choose. However, he also clearly states that his
connection is to Taiwan.'?

At a 2012 press conference in Hong Kong organized by Hong Kong property
company New World Development Company Limited to inaugurate New World
Springboard (a Hong Kong community youth program),'® Lin was asked by a Chi-
nese reporter, “I wanna ask, how do you see your identity, as a Chinese, Taiwanese,
or Asian, or American?”'*® Lin first chuckled almost sarcastically, as if he has been
asked this question multiple times, and he responded:

Well first and foremost my identity is in Christ, and so that’s where I see my
identity. In addition, I think, me as a person, if you look at my history, it’s,
you know, I have grand-parents, great grand-parents from China, my parents
born and raised in Taiwan, I was born and raised in America, and so there’s a

lot of history.'*!
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In the above response, we can see Lin avoiding the Chinese vs. Taiwanese
vs. American identity issue, instead emphasizing his identity as a Christian. He di-
rectly answered the interviewer’s question by answering that he was, by identity, a
Christian. He then proceeded to cover all possible bases—the PRC, the ROC (Tai-
wan), and America, although not in a way which directly answered the interview-
er’s question. Lin’s response here further highlights the twilight-zone and tug-of-
war notion of Chinese-American identity discussed in this Article. His experience
is a specific, actual example of how Chinese-American identity is not just about
issues associated with “Americanization,” but also with “Sinification” (which itself
is a complex process, depending on what you mean by “Chinese”—PRC, ROC, or
Taiwanese). Given the perceptions of “foreignness” in the “Americanization” vec-
tor and the discomfort with being fully “Sinicized,” Chinese-Americans’ identities
are tugged in various directions.

CONCLUSION

This Article has attempted to reconceptualize and complicate discussions
of Chinese-American identity in AAJ scholarship through an examination of how
Chinese-Americans are perceived and treated by PRC and ROC society and, more
importantly, PRC and ROC /aw. It has shown—through the examples of Chi-
nese-American ESL teachers and former U.S. Ambassador to China Gary Locke—
that Chinese-Americans are subjected to forced Sinification. At the same time,
such social perceptions and treatment are reinforced by PRC and ROC nationality
law, which can automatically confer PRC or ROC nationality on Chinese-Ameri-
cans, even those who were born in the United States and have never stepped foot
in the ROC or PRC. In other words, PRC and ROC society and their legal systems
remove the “American” aspect of “Chinese-American” identity. Political debates
within the ROC whether Taiwanese are “Chinese” (“Chinese” as in the ROC) or
“Taiwanese” further complicate Chinese-American identity. At the same time, Chi-
nese-Americans face continued perceptions of “foreignness” and “inassimilability”
which hinders their ability to fully “Americanize.” The net effect of this tug-of-war
of sorts is a Chinese-American twilight zone of identity. The case of Jeremy Lin
offers a specific example of a Chinese-American who has experienced such effects
and has had to describe his identity in American, Chinese, and Taiwanese terms.

What are the normative implications of the reconceptualization of Chi-
nese-American identity? Of course, one may lament this twilight zone of Chi-
nese-American identity and argue that Chinese-Americans have an identity crisis of
sorts because they feel they do not belong anywhere—not perceived as “American”
enough in their home country of birth and being perceived as “too Chinese” by their
ancestral home countries, the ROC or PRC. However, the twilight zone nature
of Chinese-American identity need not be a negative or a cause for despair. Chi-
nese-Americans can and should view their multiple identities—and perhaps nation-
alities—as a positive. It can allow them to seamlessly assimilate into both the Unit-
ed States (the racialization and “foreignness” attributions not withstanding) and
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their ancestral home countries, where they are perceived as fully “Chinese” both by
society and by the law. This seamless assimilation has practical and abstract bene-
fits as well. The practical benefits are obvious—their cross-cultural, cross-identity
sensibilities would be highly sought after by employers in an increasingly glo-
balized economy. The abstract benefits also merit attention—Chinese-American
identity is in fact enhanced and enriched by both Chinese/Taiwanese culture and
identity, as well as American identity. A space is created for Chinese-Americans to
have more freedom and flexibility to create and forge their own identities depending
on the specific time and place.
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