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Abstract

This Article series argues that the U.S. Supreme Court’s excessive
force jurisprudence from Graham v. Connor' to the present has under-
mined the objectivity of the reasonableness standard. In its place, the
Court has erected a standard that reflects modern conservative political
ideology,including race conservatism,law-and-order, increased police dis-
cretion, and the deconstruction of the Warren Court’s expansion of civil
rights and civil liberties. Indeed, the Court, dominated by law-and-order
conservatives, is one of the greatest triumphs of modern conservatism,
which developed as a backlash against various social movements like the
Civil Rights Movement in the 1960s and the spontaneous urban rebel-
lions that characterized the decade.

Politicians like Barry Goldwater and Richard Nixon offered a re-
gressive response to Black demands for economic, social, and political
equality and an end to oppressive policing. The response was considered
radical at the time because it endeavored to haul the United States back
to the days before Brown v. Board of Education® was decided in 1954.
Nixon called for “law and order” during his successful bid for president
of the United States in 1968, using the slogan as a short form for the sub-
jugation of disgruntled people —particularly Black people —back to their
pre-Civil Rights era places. This “law and order” slogan was the primary
social weapon for Nixon’s “southern strategy,” an appeal to race-preju-
diced whites in the South disgusted with the civil rights gains for Blacks
and to paranoid whites in the North, Midwest, and West afraid that Af-
rican Americans would ravage the entire country. After successfully
deploying the southern strategy, Nixon and a series of race conservative
presidents from Ronald Reagan to Donald Trump set out to place “law
and order” on the Supreme Court. They were wildly successful.
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Once a quasi-objective standard, the Supreme Court’s excessive
force standard is now almost wholly subjective. The Supreme Court often
uses facially objective language: the officer’s actions must be judged from
the perspective of “the reasonable officer on the scene.”® However, the
Court then adds language that it excludes in other contexts involving
objective reasonableness tests.* The Court prohibits the use of “20/20
vision of hindsight” to assess the reasonableness of the officer’s conduct
and requires consideration of the “split-second judgments” officers must
make in “circumstances that are tense, uncertain, and rapidly evolving.”
This means that the Court does not consider, for example, a person’s race,
background, and experience with the police in determining what consti-
tutes a seizure or flight.’

But aren’t threatening situations with police “tense, uncertain, and
rapidly evolving” for civilians too? Doesn’t the little old lady walking
through a dark park at night have to make “split-second judgments?” Is
she more prepared to deal with the situation she faces than experienced
officers trained to deal with confrontations? The Supreme Court’s lan-
guage, in practice, reveals a standard that is deferential to an officer’s
subjective perception of danger, irrespective of the perception’s ratio-
nale. The standard is not objective. At best, it is one of rationalized fear
or rationalized dread.

This double standard is counterintuitive. Many would expect police
officers, who possess greater power and authority, to be less apprehen-
sive, more responsible, and more careful than ordinary citizens facing
“stressful” situations and, thus, more accountable for their mishaps. The
logical expectation is that the reasonable police officer would be more
“reasonable” than the average citizen. Yet, the Supreme Court’s opinions
on the issue imply a lower expectation of rationality from police officers
than ordinary citizens.

In a typical unarmed police shooting case, the officer shoots an un-
armed civilian (or an armed civilian with a concealed weapon he lawfully
carries), who did not provoke the encounter, made no false movements,
or posed no immediate threat.® The officer’s fear may be genuine but

3. Graham, 490 U.S. at 391.

4. See Universal Health Servs., Inc. v. United States, 579 U.S. 176 (2016); Pope v.
Illinois, 481 U.S. 497,501 (1987); Omnicare, Inc. v. Laborers Dist. Council Const.
Indus. Pension Fund, 575 U.S. 175, 176 (2015); Harlow v. Fitzgerald, 457 U.S. 800,
818 (1982); Faragher v. City of Boca Raton, 524 U.S. 775, 787 (1998).

5. Tracey Maclin, “Black and Blue Encounters” - Some Preliminary Thoughts
About Fourth Amendment Seizures: Should Race Matter?, 53 VaL. U. L. REv.
1045, 1052 (2019).

6.  Several incidents illustrate this point. In 2016, a police officer shot Philando
Castile after Castile told the officer he had a registered gun in the car. Castille
never reached for the gun. Also,in 2016, a police officer shot unarmed Terrence
Crutcher while he had his hands up. An officer shot Laquan McDonald in
2014 while McDonald, unarmed, was walking away; see, e.g., Fatal Force, THE
WasH. Post, https://www.washingtonpost.com/graphics/investigations/police-
shootings-database.
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unattached to the objective facts of the situation. Such fear would be
unjustifiable, but for the Supreme Court’s characterization of “cir-
cumstances that are tense, uncertain, and rapidly evolving” as viewed,
apparently, from the subjective perspective of the officer.” Most deci-
sionmakers would consider the officer’s use of deadly force reasonable
under these circumstances, even though the reasonable citizen in an anal-
ogous situation (for example, a citizen observing an individual talking
to a neighbor with a knife by her side but exhibiting no outward signs
of hostility, or a resident observing a twelve-year-old playing with a toy
gun in the park) would not have perceived a deadly threat. Moreover,
if a citizen irrationally perceived a threat, that citizen would be guilty of
criminal homicide or not guilty because of insanity.® That is, a reasonable
person cannot be irrational.” They are unreasonable because they are
irrational —unless they’re a cop.

Why the difference? The answer is not simple, but has two broad
explanations: the unreasonable reasonable person is (1) a law enforce-
ment professional and (2) usually white. Law enforcement professionals
get the benefit of the doubt from prosecutors, judges, jurors, and white
Americans at large. This benefit overlies any favorable presumptions
granted by law. Whiteness adds other favorable presumptions like cred-
ibility and unearned empathy when the victim is Black. On the other
hand, Blackness invokes a flurry of negative beliefs that undermine all
favorable presumptions—legal and extrajudicial—and piles on other
negative associations to boot. These include the presumptions of vio-
lence, criminality, immunity to pain, superhuman strength, and relative
social worthlessness, all of which form the foundation of irrational white
fear and are more thoroughly addressed in Part I.

The first of these presumptions, a violent nature and relative worth-
lessness, are rooted in slavery. The original dread (the fear of Black
reprisal) and rationalization (slavery is ethical because Blacks are sub-
human) spurred such presumptions and gained layers as the African
American community accumulated more freedoms, economic gains, and
political power. The layers correspond to the evolution of white fear and
the country’s need to rationalize social, economic, and political inequity.

The presumptions inform the deadliest legal standard in the
modern era, the Supreme Court’s rationalized dread standard. The ratio-
nalized fear or new dread standard is a subtle outgrowth of the Supreme

7 Graham, supra note 1, at 396.

8. In State v. Simon, 231 Kan. 572 (1982), the Supreme Court found that the
defendant’s subjective belief that an Asian neighbor presented a deadly
threat was unreasonable because the defendant’s fear was based on the racial
stereotype that all Asians knew Karate.

9. The Supreme Court definition of reasonableness basically tracks the common
law definition with the notable exceptions of excessive force and the purely
objective standard in pretext cases. See 579 U.S. 176 (2016); 481 U.S. 497 (1987);
575 U.S. 175 (2015); 457 U.S. 800 (1982); 524 U.S. 775 (1998).
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Court’s infamous decision in Dred Scott v. Sandford,'® where Chief Jus-
tice Taney held that a Black man had no rights a white man was bound to
respect. But it is not just the undervaluing of Black people that connects
the various iterations of the Supreme Court. The law-and-order Supreme
Court justices who created the rationalized dread standard also adopted
Taney’s judicial interpretative methodology, namely “originalism.” The
law-and-order Court, however, has necessarily updated Taney’s perspec-
tive. The subtext underneath the Supreme Court’s new dread standard
now reads: a Black man has no rights a white officer is bound to respect
if the officer is afraid for his life. Any fear will do. Reasonable or not.

Part I of this Article series examines fear from a biological, political,
and sociological perspective. It highlights how most Americans impute
reasonability to statistically unjustifiable perceptions of danger. Part I
also examines the concept of reasonableness and analyzes the native and
inevitable partiality of the standard. Finally, Part I explores the relation-
ship between the social value of unarmed victims of deadly force and the
perceived reasonableness of an officer’s use of such force. It posits an
inverse relationship between the perceived social status of the victim and
the degree of statistical unreasonableness the law is willing to tolerate.

The lower the victim’s rank on America’s racial hierarchy —the hi-
erarchy created by nineteenth century pseudo-scientist Samuel Morton
to justify slavery —the more likely decisionmakers are to find a statistical-
ly unjustifiable fear to be reasonable. African Americans are ranked the
lowest. The same presumption of Black inferiority that Taney so boldly
proclaimed in Dred Scott lies covertly beneath the contemporary Court’s
decisions involving unarmed police killings.

Part II of this Article series discusses the sea change in excessive
force standards from the common law’s reasonableness standard to the
current “rationalized fear” or “new dread” standard. Part II chronicles
the change from different social, institutional, and legal perspectives,
which have been factors influencing the sea change. These factors in-
clude: (1) the erosion of the common law right to resist an unlawful
arrest; (2) the evolution of the modern police force; (3) the development
of the law-and-order Supreme Court after the social tumult in the 1960s
and the simultaneous development of radical social conservatism; (4) the
Court’s holding in Graham v. Connor which was the first to express the
shift legally; (5) the culture of police accountability encouraged by the
law-and-order Supreme Court; and (6) the judicial creation and expan-
sion of the qualified immunity doctrine. Part Il exposes how the new
dread standard operates by providing evidence that distills the current,
amorphous excessive force rule into an articulable legal standard reflect-
ing its true effect and intent.

10.  Dred Scott v. Sanford, 60 U.S. (19 How.) 393 (1857) (enslaved party), superseded
by constitutional amendment, U.S. ConsT. amend. XIV.
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To Rationalize: ra-tion-al-ize,

raSHanl iz, 'raSHnoa liz/

“An attempt to explain or justify (one’s own or another’s behavior or
attitude) with logical, plausible reasons, even if these are not true or
appropriate

Introduction

Law professors Richard Simmons and Renee M. Hutchins eu-
phemistically write, “the Fourth Amendment” has been under constant
“pressure to answer the needs of law enforcement” over the last several
decades.!! The truth is that since the law-and-order political movement
in the late 1960s and the formation of the law-and-order Court in the
1970s, the U.S. Supreme Court has increasingly expanded police power
and reduced police accountability. In Graham v. Connor, the Supreme
Court created a new framework for evaluating excessive force. There,
the Court held:

The ‘reasonableness’ of a particular use of force must be judged from

the perspective of a reasonable officer on the scene, rather than with

the 20/20 vision of hindsight . . . The calculus of reasonableness must

embody allowance for the fact that police officers are often forced

to make split-second judgments—in circumstances that are tense,

uncertain, and rapidly evolving—about the amount of force that is

necessary in a particular situation.?

This framework has the veneer of objective reasonableness because
it refers to “the perspective of the reasonable officer on the scene.”"* The
standard also includes expressly objective language:

[TThe ‘reasonableness’ inquiry in an excessive force case is an objec-

tive one: the question is whether the officers’ actions are “objectively

reasonable” in light of the facts and circumstances confronting them,

without regard to their underlying intent or motivation.**

However, as the Court issued rulings and other federal appellate
courts applied the standard, it became increasingly clear that objective
reasonableness was being transformed into acceptable irrationality.
Now, subjective police fear has replaced objective reasonableness as the
standard in excessive force cases. That is, federal courts seem first to pre-
sume an officer’s actions are reasonable and then scour the record for
granules of objectivity or, worse, excuses to support the position. This
process of justifying or rationalizing police misconduct and the Graham
Court’s excessive force framework hatched a new legal standard, the
rationalized fear standard, and a new legal archetype: the unreasonable
reasonable officer.

11.  RicHARD StMmmoNs AND RENEE M. HUTCHINS, LEARNING CRIMINAL PROCEDURE
317 (2d ed. 2019).

12. Graham v. Connor, 490 U.S. 386,397 (1989).

13. Id.

14. Id
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The Supreme Court’s modern excessive force jurisprudence affords
the benefit of the doubt, the balance of empathy, and the constitutional
right of way to law enforcement in the sweepstakes of constitutional rights.
Without being hyperbolic, it can be argued that the Supreme Court’s
excessive force jurisprudence provides circumstantial evidence of an in-
cremental devolution towards a police state.

On the other hand, certain classes of Americans have always ex-
isted in a police state. When America’s forefathers founded the country,
“The People,” as established in the Declaration of Independence, did
not include certain groups as a matter of general practice. Furthermore,
the founders chose a republican form of government. As it was under-
stood at the time, a republic required a homogenous citizenry, a society
of equals alike in ethnicity and wealth and tethered by a belief in rugged
individualism.”

Generally, the country did not configure Native Americans and
African Americans for the benefits of democracy. The “men” that were
“created equal” and “endowed by their Creator with certain unalienable
rights” did not include women, browns, yellows, the queer, the poor, or
members of the un-landed class either.

Moreover, the United States has never discounted its treatment
of the race aggrieved from its final tally of its effective democracy, nor
has it ever fully humanized the original American others. The country,
instead, has commuted along an ideological continuum from denial to
indifference. Consequently, government assaults on the race aggrieved
and other retro-excluded classes of people’s “inalienable rights” to “life,
liberty and the pursuit of happiness” have never been appropriately un-
derstood as threats to democracy itself. Indeed, the country could only
maintain its homogeneity and self-image by fighting any compulsion to
acknowledge and, thereby, reconcile its internal inconsistencies.

Current claims by the race aggrieved and the retro-excluded class-
es of people remain tentative as heirs to the full gambit of democratic
prerogatives. America’s history of exclusion suggests that current exces-
sive force jurisprudence is not a coincidence. Instead, this trend indicates
that modern excessive force jurisprudence is a cloaked continuation of
its peculiar preference for homogeneity and oppressive order over uni-
versal equality.

The hypothesis, here, is that the law-and-order Supreme Court’s
excessive force jurisprudence extends from the same racial premise
that informed Dred Scott v. Sandford in 1855: that a Black man had no
rights that a white man was obligated to respect.! Like Dred Scott, the
current “objective” standard governing excessive force cases is rooted

15.  Allen C. Guelzo, Alexander Hamilton’s Republic, https://www.wondrium.com/
americas-founding-fathers?tn=undefined__0_0_683&lec=7 [https://perma.cc/
ZQ5Q-TCIS].

16.  Scort W. GAYLORD ET AL., CASES AND MATERIALS ON FEDERAL CONSTITUTIONAL
Law 215 (Carolina Academic Press ed., 2d ed. 2016).


https://perma.cc/ZQ5Q-TC9S
https://perma.cc/ZQ5Q-TC9S
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in a historical insolence regarding the rights of nonwhites. It is a stan-
dard born from rationalization, “which is a defense mechanism in which
people justify difficult or unacceptable feelings with seemingly logical
reasons and explanations.”” Judicial rationalization is, thus, a shrouding
mechanism used to mask anti-other or similarly biased decisions by ad-
vancing “seemingly logical reasons and explanations.”’® When judicial
rationalization inhabits a legal standard, the standard itself becomes a
rationalization. The rationalized fear standard governing excessive force
is a prime example. The rationalized fear standard is, in part, a current
rationalization of Dred Scott.

Besides the devaluation of Black life, fear relativity drives the
new standard. Fear relativity is a phenomenon where individuals ac-
cept irrational fears shared by the group as reasonable.”” Fear relativity
normalizes paranoia. The rationalized fear or new dread standard, for
example, posits that the fear of Blackness is reasonable because most
Americans either consciously or unwittingly adopt negative Black ste-
reotypes. These stereotypes imagine Black men and boys as everything
from enemy combatants to super subhuman.

Irrational fears of Blackness are as old as the history of the Unit-
ed States. Irrational fear initially stemmed from the slaveholding states’
paranoia about Black reprisal (slave rebellions).”’ From the end of slav-
ery to the present, the specter of Black social, economic, and political
advancement has rooted these fears. This fear has its own evolution-
ary history.

During Reconstruction and for the remainder of the nineteenth
century, irrational white fear was based on the specter of “Negro rule.”
During the first few decades of the twentieth century Jim Crow era, in-
tolerance of the Black community’s self-defense against mobs of white
masochists who torched Black businesses, lynched Black bodies, and
slaughtered Black men, women, and children by the bundle, spawned
white fear.?? In the later Jim Crow era, irrational white fears related
to images of Black brutes raping white women,” boot-licking Negroes

17 Rationalization, PsycnoLoGgy Topay, https://www.psychologytoday.com/us/
basics/rationalization [https://perma.cc/Y88Y-JMQE].

18.  Id.

19. DaNEL GARDNER, THE SciENCE oF Fear 17 (2008) (“psychologists
have. . .discovered that people are vulnerable to something called group
polarization—which means that when people who share beliefs get together
in groups, they become more convinced that their beliefs are right and they
become more extreme in their views”).

20. CaroL ANDERSON, THE SECOND: RACE AND GUNS IN A FATALLY UNEQUAL AMERICA
21-22 (2021).

21.  TheMythofReconstruction,PBS,https://www.pbs.org/wgbh/americanexperience/
features/reconstruction-myth/ [https:/perma.cc/Y88Y-IMQE].

22.  ANDERSON, supra note 20, at 101-126.

23. Emma Gray, The History of Using White Female Sexuality to Justify Racist
Violence, HUFFINGTON Post (Jun. 19, 2015), https://www.huffpost.com/entry/
white-female-sexuality-and-racist-violence-a-history_n_7613048 [https://perma.
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flooding white neighborhoods, and rebellious “nigras” running to the
polls.>* In the 1960s and 1970s, the imagined threat of Black revolution
developed during hundreds of urban uprisings (Black riots),” the rise
of revolutionary groups like the Black Panther Party,* the influence of
Black revolutionary intellectuals like Malcolm X,?” and the encroach-
ment of the national government, the Supreme Court, Dr. King and his
followers, as well as others on rights and prerogatives typically reserved
for whites, which grounded irrational white fear. In the 1980s and 1990s,
the delusion of Black “superpredators,” lying in wait in urban commu-
nities for the opportunity to invade and pillage suburban principalities
fueled the fear.”®® Today, the paranoia has created a mythical creature: the
Black super subhuman.

The archetype of the Black male super subhuman is a superstition
entertained by too many Americans. The belief is no more reasonable
than the widespread colonial belief in witchcraft, which led to the infa-
mous Salem Witch Trials.*” Unfortunately, like those individuals regarded
as witches, African American males are persecuted and murdered in un-
acceptable numbers by obtuse adherents to this deadly superstition.

Empirical facts evidence the belief in the Black super subhuman.
African American males are perceived as immune to pain,*® older than
their peers,* more violent, and more criminal than their white counter-

cc/AJP3-NPRX].

24. Farrell Evans, How Jim Crow-Era Law Suppressed the African American Vote
for Generations, History (May 13, 2021), https://www.history.com/news/jim-
crow-laws-black-vote [https://perma.cc/Q2SR-9WV3].

25. Lawrence Glickman, How White Backlash Controls American Progress,
THE AtLanTIC (May 22, 2020, 10:41 AM), https://www.theatlantic.com/ideas/
archive/2020/05/white-backlash-nothing-new/611914  [https://perma.cc/D53A-
9JS9].

26. Sarah Pruitt, How the Black Power Movement Influenced the Civil Rights
Movement, HisTory (Apr. 16,2021), https://www.history.com/news/black-power-
movement-civil-rights [https:/perma.cc/ML8V-WW7G].

27 Gary Younge, Scaring White America, THE GUARDIAN (Sept. 15, 2007), https:/
www.theguardian.com/theguardian/2007/sep/16/malcolm-x-scaring-white-
america [https://perma.cc/VG9S-63T2].

28. Rachel Leah, The “superpredator” myth was discredited, but it continues to
ruin young black lives, SaLoN (Apr. 21, 2018, 7:30 PM), https://www.salon.
com/2018/04/21/the-superpredator-myth-was-discredited-but-it-continues-to-
ruin-young-black-lives [https://perma.cc/887E-YZMN].

29. Rebecca Beatrice Brooks, The Salem Witch Trials: Who Were They?, HISTORY OF
MassacHUSETTS BLoG (Aug. 19, 2015), https://historyofmassachusetts.org/salem-
witch-trials-victims [https://perma.cc/DR3R-843R].

30. Janice A. Sabin, How We Fail Black Patients In Pain, AssS'N oF AM. MED.
CorLEGES (Jan. 6,2020), https://www.aamc.org/news-insights/how-we-fail-black-
patients-pain [https:/perma.cc/2SJQ-QS3E].

31.  Black Boys Viewed as Older, Less Innocent Than Whites, Research Finds, Am.
PsycHoLoGIcAL Ass’N (2014), https://www.apa.org/news/press/releases/2014/03/
black-boys-older [https:/perma.cc/EG2Y-J6X2].
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parts.> Appellate courts bake these misperceptions, wittingly or not,
into the yardsticks governing excessive force. Trial courts, grand juries,
and trial juries distribute sentences, make findings, issue verdicts, and
award damages based on these misconceptions. Prosecutors and law
enforcement professionals target suspects, apply discretion, and preface
treatment based on these skewed presumptions.

The top player in reinforcing the narrative of the African American
super subhuman is the Supreme Court. In a typical unarmed shooting
case, an officer shoots a civilian who has not provoked the encounter,
made no false movements, or does not present an immediate threat.*
The officer’s fear may be genuine but detached from the objective na-
ture of the situation. This fear would be unjustifiable but for what the
Supreme Court characterizes as “circumstances that are tense, uncertain,
and rapidly evolving.”** Under these circumstances, too many decision-
makers, including the Supreme Court, regard the police use of deadly
force as reasonable, even though logical, unbiased citizens confronting
analogous threats (for example, a person seeing an individual talking to
a neighbor with a knife by her side while exhibiting no outward signs of
hostility, or a twelve-year-old playing with a toy gun in the park) might
perceive no threat at all.

The new dread standard derives, in part, from overblown and, thus,
inappropriate judicial empathy for law enforcement professionals. Imag-
ine a 21-year-old unemployed black male, Rasheed, walking past a public
park in an urban neighborhood. He sees a 12-year-old white child, Aiden,
playing with what he believes is a real gun. There is no one else in the
park. Aiden is just aiming the toy gun randomly. Rasheed is genuinely
afraid that Aiden is going to shoot him or someone else. Consequently,
Rasheed pulls out a 44-caliber pistol and shoots and kills Aiden. Should
Rasheed be convicted of a crime? What if Rasheed was a police officer?

In most jurisdictions, the civilian Rasheed is guilty of some form of
homicide, while the officer Rasheed would probably escape punishment.
A similar situation happened to twelve-year-old Tamir Rice, who was
walking under a gazebo when a police car approached him.*> A white
officer jumped out of his patrol vehicle and then shot and killed Rice.*
Someone had reported that a Black male was in the park waving a pistol
around. The grand jury declined to indict the white officer.*’

Race also played a role in the incident. Tamir was a Black male;

>

thus, he was automatically considered a member of the super subhuman

32. Id.

33.  Supra note 6.

34.  Graham v. Connor, 490 U.S. 386,397 (1989).

35.  Jamiel Lynch et al., Justice Department won’t pursue charges against officers
in Tamir Rice shooting, CNN (Dec. 29, 2020, 9:35 PM) https://www.cnn.
com/2020/12/29/us/tamir-rice-shooting-no-federal-charges/index.html  [https://
perma.cc/STN8-2LAP].

36. Id

37 Id.
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class. The officer was white. However, a blue uniform also benefits Black
officers to some extent. That is, the result would have likely been the
same in many jurisdictions if the officer was Black. Although the out-
come would be less clear if Tamir was a 12-year-old white child, courts
and jurors tend to prefer law enforcement officers irrespective of race.
Race can confer additional privileges, less accountability, and more un-
derstanding to white officers killing African American males.

In this way, the new dread standard is counterintuitive. Law enforce-
ment professionals have more power, authority, training, and experience
than the average civilian. They must also “protect and serve.” Yet, courts
and jurors alike allow cops to be more apprehensive, less careful, and less
responsible than ordinary citizens facing “stressful” and “rapidly evolv-
ing” situations and, thus, less accountable for their mistakes. In other
words, the reasonable citizen is expected to act more reasonably than the
reasonable police officer. That is, the legally reasonable police officer is
not necessarily reasonable at all.

Both white rationalized fear of Black people and the historical
undervaluation of Black life have enabled the current Supreme Court’s
excessive force standard: the new dread standard. The new dread stan-
dard is an actual, but intentionally amorphous, legal standard. This
Article examines the social, historical, biological, and political realities
that shaped the standard.

Subpart II of this Article discusses the Dred Scott case and its so-
cial and legal relevance to police shootings of unarmed Black people.
Subpart II argues that the same presumptions of race inferiority that un-
derlie Chief Justice Taney’s decision in Dred Scott lay covertly beneath
the contemporary Supreme Court’s decisions involving the state killings
of unarmed Black people.

However, it is not just the Dred Scott Court and the law-and-order
Court’s presumptions about race, one overt and the other implicit, that
expose the new dread standard, but also the method of judicial interpre-
tation shared by both. First created by Chief Justice Taney in the Dred
Scott opinion, originalism has been mastered by Supreme Court Justices
Scalia and Alito in the current era. This methodology invokes the Fram-
ers of the founding documents to interpret the meaning and scope of
the Articles and Amendments of the U.S. Constitution. But the problem
with originalism is that it allows race conservative justices to scapegoat
the Founders for their own socially regressive views.

Subpart III discusses fundamental self-defense law to anchor fur-
ther discussions about the roles race, biology, sociology, and politics play
in disfiguring the four corners of defensive force doctrines. Subpart IV
discusses the concept of reasonableness and the reasonable person. The
Subpart also examines the historical reasonable person to highlight the
native partiality of the reasonable person standard. Subpart V examines
fear from biological, statistical, political, and sociological standpoints. It
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explains how socially acceptable irrational fears legitimize the shooting
of unarmed Black men and boys.

Subpart VI explores the relationship between social value and
social injustice, including failures of police accountability. A target’s
racial value corresponds to the target’s place on America’s racial hierar-
chy, adapted by pseudo-scientist Samuel Morton and his followers from
other eighteenth century pseudo-scientists based in Europe. The Sub-
part posits that a person’s social worth prognosticates whether and to
what relative extent the target will be a target of injustice. An inverse
relationship exists between a victim’s perceived racial worth and the vic-
tim’s chances of experiencing injustice, particularly criminal injustice and
police unaccountability. Finally, Subpart VII concludes Part I of this Ar-
ticle series and Subpart VIII introduces Part II.

I.  Dred Scott and its Remains

The new dread standard originates from Dred Scott v. Sandford,
the 1857 Supreme Court case that held that African Americans had no
right to sue in federal courts because they were considered property at
the country’s founding and, thus, were not citizens of the United States.®
Chief Justice Taney’s opinion provided the regressive Constitutional in-
terpretive methodology favored by modern conservative jurists, known
as “originalism.” Taney concocted originalism to rationalize his attempt
to establish slavery as a Constitutional ideal by using the purported be-
liefs of the founders and seventeenth century society to interpret the
Constitution.* Taney’s methodological descendants have used original-
ism to make race-motivated decisions under the veneer of objectivity.

In Dred Scott v. Sandford, Chief Justice Taney infamously opined
that a Black man had no rights a white man was bound to respect.** Ac-
cording to Taney, African Americans:

... had for more than a century before been regarded as beings of

an inferior order, and altogether unfit to associate with the white

race, either in social or political relations; and so far inferior, that

they had no rights which the white man was bound to respect; and

that the negro might justly and lawfully be reduced to slavery for his

benefit. He was bought and sold, and treated as an ordinary article

of merchandise and traffic.*!

He later added: “On the contrary, they were at that time [of Amer-
ica’s founding] considered as a subordinate and inferior class of beings
who had been subjugated by the dominant race, and, whether emanci-
pated or not, yet remained subject to their authority, and had no rights
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or privileges but such as those who held the power and the Government
might choose to grant them.”*

The case arose after Dred Scott, an enslaved African American, was
transported into two free states by his master-by-law, John Emerson.* In
court, Mr. Scott argued that he was free because he had resided in states
that prohibited slavery.* Eliza Sandford, Emerson’s widow, argued that
Mr. Scott was property and that the government could not deprive citi-
zens of property rights without due process.®

The Supreme Court ruled that: (1) Mr. Scott had no right to sue
in federal court because he was not a citizen of the United States; (2)
the Missouri Compromise, a federal law that made slavery illegal in the
Louisiana Territory, was unconstitutional; (3) Mr. Scott remained a slave
even after living in the free state of Illinois because he was someone’s
property; and (4) his taking was a violation of the Fifth Amendment Due
Process Clause.* Judge Douglas Ginsburg of the Washington, DC, Cir-
cuit notes that the Supreme Court “did something the Framers never
imagined: they invented a Constitutional right to own slaves.”*

A. Taney’s Rationalization

Using originalist methodology, Taney claimed “that legislation and
histories of the time, and the language used in the Declaration of Inde-
pendence show that neither the class of persons who had been imported
as slaves, nor their descendants, whether they had become free or not,
were then acknowledged, as a part of the people.”* However, neither
the Constitution nor federal law actually defined citizenship, nor did they
determine who qualified for citizenship at the time.* Additionally, they
said nothing about race aside from a reference to Native Americans.”

The Framers intentionally excluded direct references to slavery in
the Constitution.’! Instead, it refers to the enslaved as migrants and im-
ports.”?> U.S. Representative Liz Cheney notes the Framers’ use of “[e]
uphemisms were a way of avoiding the terrible truth that slavery exist-
ed.”> Indeed, most of them would have been jolly to avoid discussing the
institution altogether. Even the relatively progressive who opposed slav-
ery, Framers like James Madison and Founders like Thomas Jefferson, still
treated the subject like a dirty little secret and owned hundreds of slaves
themselves. Others were less demur. Framer Gouverneur Morris, who
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wrote the preamble and transcribed the Articles of the Constitution,™
called slavery “the curse of heaven on the states where it prevailed.”
Yet to Framers that adored the institution, a constitution that prohibited
slavery meant that there would be no constitution at all.* The issue had
to be addressed.

The slave addicts attempted to justify the institution, employing the
greatest rationalization in American history: that slavery was the white
man’s burden and his lot was to civilize a savage population. In other
words, they argued that slavery was being used to benefit Black people.”’

If the Framers meant to constitutionalize slavery as a natural right,
they would have expressly done so. However, their relative silence on
race and citizenship created a blank space for originalist justices like
Taney to fill using their own ideologies. This is the problem with orig-
inalism. It invites jurists to fill in the blanks with their own beliefs and
rationalizations, especially when a few agreeing Framers or Founders
can be found.

However, Taney’s opinion was not meant to resolve a legal issue
but a political one.”® The Dred Scott decision was not the result of legal
reasoning but of malicious rationalization. As Pulitzer prize winning au-
thor Paul Finkelman points out: “Behind his mask of judicial propriety,
the chief justice had become privately a bitter sectionalist, seething with
anger at ‘Northern insult and Northern aggression.”””® American historian
Melvin I. Urofsky provides a better critique: “[Taney] ignored precedent,
distorted history, imposed a rigid rather than a flexible construction on
the Constitution, ignored specific grants of power in the Constitution,
and tortured meanings out of other, more-obscure clauses.”®

B. Slavery as Sacrosanct

In his Dred Scott opinion, Taney rationalized that “slavery was con-
stitutionally sacrosanct, so that even if Congress had authority over new
territories, it could not ban slavery there.”® Without providing any con-
stitutional proof —there was none—Taney simply declared that slavery

54. A CoNsTITUTION IN WRITING, PBS (2020), at 18:20.

55.  CHENEY, supra note 53, at 148.

56. Gordon S.Wood, Was the Constitution a Pro-Slavery Document, N.Y. Times (Jan.
12, 2021), https://www.nytimes.com/2021/01/12/books/review/james-oakes-the-
crooked-path-to-abolition.html [https:/perma.cc/ WTW2-9CXA].

57 Theresa A. Gabaldon, Corporate Conscience and the White Man’s Burden,
70 Geo. WasH. L. REv. 944, 945 (2002); Southern Justification of Slavery, U.S.
History, https://www.u-s-history.com/pages/h244.html [https://perma.cc/D2CQ-
X8NS].

58.  See Dred Scott decision, ENCYCLOPEDIA BRITANNICA, https://www.britannica.com/
event/Dred-Scott-decision [https:/perma.cc/54J5-SVBH].

59. PauL FINKELMAN, SLAVERY IN THE COURTROOM: AN ANNOTATED BIBLIOGRAPHY OF
AMERICAN CasEs 47 (1998) (quoting DoN E. FEHRENBACHER, THE DRED ScoTTt
CasE: ITs SIGNTFICANCE IN AMERICAN Law AND Porrtics 311 (2001)).

60. Dred Scott decision, supra note 58.

6l. Id.


https://www.britannica.com/topic/Constitution-of-the-United-States-of-America

THE NEW DREAD, PART I 35

was a cornerstone of the Constitution and that the Missouri Compromise,
which prohibited slavery in the Louisiana Territory, was unconstitutional.
And that was that.

Taney also asserted that “The right of property in a slave is distinctly
and expressly affirmed in the Constitution.”® This was a misrepresen-
tation, to put it kindly. No language in the Constitution describes the
enslaved as property or overtly refers to slaves or slavery.® The “dis-
tinctly and expressly affirmed” language in the Constitution that defines
the enslaved as property and African blood as inferior to white blood is
as follows:

Article 1, Section 2: Representatives and direct Taxes shall be appor-

tioned among the several States which may be included within this

Union, according to their respective Numbers which shall be deter-

mined by adding to the whole Number of free Persons, including

those bound to Service for a Term of Years, and excluding Indians

not taxed, three-fifths of all other Persons.®

Article 1, Section 9: The migration or Importation of such Persons

as any of the states now existing shall think proper to admit, shall

not be prohibited by Congress prior to the year one thousand eight

hundred and eight ... %

Article 4, Section 2: No Person held to Service or Labour in one State,

under the Laws thereof, escaping into another, shall, in Consequence

of any Law or Regulation therein, be discharged from such Service

or Labour, but shall be delivered up on Claim of the Party to whom

such Service or Labour may be due.®®

None of these sections refers to the enslaved as slaves or the en-
slaved as property. The language in each Article refers to the enslaved as
“Persons.” How Taney got “property” from the word “Person” attests to
his intellectual wants or the manipulability of originalism. That is, hear-
ing someone refer to a horse as a person would probably confuse most
people and therefore demand interpretation, but hearing someone call a
person a person needs no interpretation. Indeed, it is the interpretation
itself that causes the confusion. So why use it? Taney had to find a reason
to reach a preordained result.

The legislative record of the Constitution nullifies Taney’s ratio-
nalization. During the debate over the end date of the importation of
the enslaved and, by extension, the start date of congress’ power to end
slavery, Framer Gouverneur Morris took issue with the language used to
describe slavery. Lyn Cheney writes:

A compromise had been reached between states that wanted Con-
gress to have no authority over [slavery] (South Carolina, North
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Carolina, and Georgia) and other states, including Virginia that want-
ed Congress to end it. The agreement was that Congress would have
no authority until after 1800 . .. but. .. General Charles Cotesworth
Pinkney of South Carolina . . . immediately moved to extend the
date to 1808 . .. [James] Madison objected, declaring that “so long a
term will be more dishonorable to the national character than to say
nothing about it in the Constitution” ... But... General Pinkney’s
amendment passed. Gouverneur Morris wanted to be very clear
about what had happened. Instead of “such persons as the several
states now existing shall think proper to admit,” he wanted the word
“slaves” to be used. Madison objected, saying that he “thought it
wrong to admit in the Constitution the idea that there could be prop-
erty in men,” and his view prevailed.®’

Clearly, the father and architect of the Constitution, James Madi-
son,® as well as most of the other Framers “thought it wrong to admit in
the Constitution the idea that there could be property in men.”® While
this does not prove that the enslaved were considered persons (they still
were considered property), it does establish the Framers never meant to
constitutionalize a right to human property.

C. Citizenship and Constitutional Property

Taney’s assertion that Black people were never considered citizens
in the history of the United States is questionable. The Constitution
clearly excludes unfree people from citizenship. The enslaved had no
constitutional rights like the right to vote, the right to bear arms, the right
to assemble, etc. Free Blacks also had little to no rights in the slave states.
However, free Blacks had certain rights in free states. State citizenship, at
the time, was, perhaps, the only viable way to determine U.S. citizenship.
The dissenting justices in Dred Scott argued just that.

In his dissent, Justice Curtis points out that at the Constitution’s
ratification, Black men had the right to vote in five of the thirteen states.”
He also listed several state court decisions and state statutes that refuted
Taney’s citizenship assertion.”” Another dissenting Justice, John Mclean,
noted that the notion that Black people were not citizens was “more a
matter of taste than of law.””> He revealed that, “Several of the States
have admitted persons of color to the right of suffrage, and in this view
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have recognized them as citizens; and this has been done in the slave as
well as the free States.””

Taney’s retort was that U.S. citizenship was disconnected from state
citizenship. However, there were no other grounds at the time to deter-
mine U.S. citizenship. Neither the Constitution nor subsequent legislation
defined it. This legal gap gave Taney the opening he needed to consecrate
slavery, and he thus called upon the Framers and seventeenth-century
Western societies to legislate the end of the slavery debate.

D. Taney’s Invention of Originalism

The primary method Taney used to rationalize that African Amer-
icans were ineligible for citizenship was a judicial invention that would
come to be known as originalism. Taney created the substance of
originalism for the extrajudicial and political purpose of resolving the
contentious issue of slavery once and for all.™

Taney spoke originalism into existence with the following words:
“It is the duty of the court to interpret the instrument [the framers] have
framed . . . according to its true intent and meaning when it was adopt-
ed.”” In this way, Taney’s opinion was “very much a very self-consciously
‘originalist’ opinion - that is, it purported to draw nearly all of its sup-
port from the views of the framers.””® Taney never explains why it is the
Court’s “duty” to interpret the Declaration of Independence “according
to its true intent.” He just created the “duty” out of thin air—another
hallmark of judicial rationalization.

After declaring the Supreme Court’s “duty,” Taney applies his
methodology. Taney leaned heavily on the Declaration of Independence
to rationalize his citizenship holding. Unfortunately, even his rationaliza-
tion was hopelessly bereft of reason. According to Taney:

The language of the Declaration of Independence is equally con-

clusive [on the slavery question]: [. . .] “We hold these truths to be

self-evident: that all men are created equall. . .]” The general words
above quoted would seem to embrace the whole human family, and if

they were used in a similar instrument at this day would be so under-

stood. But it is too clear for dispute, that the enslaved African race

was not intended to be included [. . .]; for if the language, as under-

stood in that day, would embrace them, the conduct of distinguished

men who framed the Declaration of Independence would have utter-

ly and flagrantly inconsistent with the principles they asserted. [...]”

Yet the men who framed this declaration were great men—high in

literary acquirements—high in their sense of honor, and incapable

of asserting principles inconsistent with those on which they were

acting. They perfectly understood the meaning of the language they

used, and how it would be understood by others; and they knew it

would not in any part of the civilized world be supposed to embrace
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the negro race [. . .]. The unhappy black race were separated from

the white by indelible marks, and laws long before established and

were never thought of or spoken of except as property [. . .]"”

It is difficult to tell which is worse about Taney’s reasoning. He
either does not understand the concept of hypocrisy, or his interpretive
methodology depends on his opinion about the purported character of
individuals he never met. Either way, his analysis is shockingly rudimen-
tary—yet another sign of rationalization—and completely disgraces any
legitimacy originalism might have had. Taney proclaims, “The Language
of the Declaration of Independence is equally conclusive,”” on the cit-
izenship question. The language he cites as “equally conclusive” is the
phrase, “All men are created equal.”” He then explains that the “lan-
guage, as understood in that day,” excludes Black men from the “men”
who are “created equally.” His conclusion, however, is not based on how
eighteenth-century society used the term “men.” Nor is it based on legis-
lative notes from the framing. Taney simply decides that the term “men”
could not have included Black men because if it had, “The conduct of the
distinguished men who framed the Declaration of Independence would
have been utterly, and flagrantly inconsistent with the principles they as-
serted [...]"%

According to Taney, those distinguished men were “incapable of
asserting principles inconsistent with those on which they were acting,”®!
because they were “great men—high in literary acquirements—high
in their sense of honor.”® Here, Taney’s originalism includes assessing
the drafters’ character to determine what they meant by “men.” He, of
course, did not know the framers. His application of originalism is bi-
zarre, to say the least, but clearly signals rationalization.

Neither the scope of the Declaration of Independence nor the Con-
stitution is evident from the Framers’ personal beliefs, despite Taney’s
claims. The Framers’ beliefs are largely unascertainable. Beliefs exist
in the minds and hearts of individuals. Unless Taney could read minds,
dead minds at that, such professed reliance is questionable. Beliefs are
also volatile. They can change on a whim. Moreover, beliefs are very
different from intentions, but Taney seems to confuse the two.

Thomas Jefferson, for instance, believed Black people were an infe-
rior race of being, but he intended to end slavery. Furthermore, Jefferson
owned six hundred enslaved people over his lifetime.> However, in the
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original version of the Declaration of Independence, he blamed Britain
for “imposing” the wretchedness of slavery on colonial America and cited
the imposition as a part of the British monarch’s long train of abuses.
Jefferson subsequently removed any direct references to the institution
when slave owning parties to the document objected. Jefferson’s beliefs
and intentions were undiscernible at the time he wrote the Declaration
because they conflicted with his actions.

Furthermore, different Framers had different beliefs and intentions.
Thirty-nine of them and over thirteen hundred ratifiers of the Constitu-
tion, which incorporated the Declaration of Independence in the Bill of
Rights, played roles in the Constitution’s passage. It would be impossi-
ble to discern the beliefs and intents of fourteen hundred dead people.
Therefore, the documents themselves best represent the final under-
standing of the Framers and ratifiers of the Constitution. The documents
themselves and, secondarily, the notes from the framing debates provide
the proper sources.® This is true for several reasons.

Taney not only relied on the purported character and beliefs of the
Founders and Framers, but also endeavored to interpret the founding
documents according to popular beliefs at the time these documents were
written. As Taney rationalizes, “[A]t the time of the Declaration of In-
dependence, and when the Constitution of the United States was framed
and adopted [ . .. |”% people of the African diaspora “had for more than
a century before been regarded as beings of an inferior order, and alto-
gether unfit to associate with the white race, either in social or political
relations.”® Taney recounts how this view also prevailed in pre-colonial
England. He concludes that since both societies considered Black people
inferior, Black Americans had no constitutional rights white folks were
pained to oblige.”’

Taney’s originalism seems to conflate the Framers’ alleged beliefs
with the ideals they ultimately meant to deposit in the Declaration of In-
dependence, but this is flawed logic. Could not one, for instance, believe
that killing animals is wrong and still eat meat? Many of the Founders
lived such hypocrisy by holding slaves while simultaneously pushing for
an end to slavery. Other instances of hypocrisy, like the fact that many
of the Constitution’s drafters were white supremacists, yet did not want
their personal predilections to sully the document itself, were just part of
the country’s foundation. Hypocrisy is the nation’s true original sin, and
slavery was its most horrible consequence. Indeed, as historian Joseph
Ellis notes, “The vast majority of [Framers], even Southern slave own-
ers recognize that slavery is incompatible with the values the American
Revolution claims to stand for.”*
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While Taney’s reasoning is atrocious (in no small part because his
motives are impure), he was spot on about two things. First, enslaved
Black bodies were considered property by the laws of the slave states, the
public, and the Framers. James Madison simply did not want to “admit”
that fact in the Constitution because it would have desecrated its puri-
ty, undermined its moral force, and exposed the dark underbelly of the
American revolution, the Declaration of Independence, the Bill of Right
and the Articles of the Constitution to posterity. Such was the country’s
founding act of denial.

The second thing Taney was right about is that America was found-
ed by white people for white people. Virtually none of the Founders
envisioned a heterogenous society. A republic was understood as re-
quiring a harmonious, homogenous, independent, and self-sufficient
citizenry to survive.® A homogenous citizenry is a collective of people
ethnically, economically, and socially similar.® By definition, what the
Framers sought to create was not a diverse, multicultural, multiracial so-
ciety or, even, a generous society. America was meant to be the type of
society into which originalism promises to reconvert it. Conservatives
are correct when they complain that the Founders would not be able to
recognize modern day America.

Madison, the primary force behind the Constitution, believed,
at least at one point in time, that Black people should be expatriated
after slavery. Jefferson favored creating a separate reserve for African
Americans upon emancipation in the uncharted territory then known
as Louisiana. Even Abraham Lincoln, nearly eighty years later, wanted
to ship African Americans to Costa Rica or any place south of North
America. Thus, a court’s reliance on originalism and the purported be-
liefs of even some of the most progressive Framers and Founders all but
guaranties an exclusionary result when diversity, race, immigration, dis-
crimination, police misconduct, criminal justice, and social safety nets
are at issue.

Consequently, American diversity and progress demand a fair and
well-meaning interpretive methodology true to the American dream, not
the original Constitution. This method, coined here as constitutional per-
fectionism, should look backward in time through the lens of the most
recent Amendments and judicial precedents that have made America
freer and fairer than initially envisioned and impose them on the orig-
inal Constitution. Not vice versa. From this perspective, the future is
the Founder.

E. Modern Originalism and the Ghost of Dred Scott

As discussed, originalism was hardly created to be an objective tool
for properly interpreting the Constitution as today’s originalists would
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have the nation believe. But many members of the Supreme Court over
the last fifty years, none more than Justice Scalia, have relied heavily on
Taney’s originalism to rationalize questionable holdings.”

Where Taney comes off like an idiot, his heirs would become idiot
savants. The Supreme Court’s race-related rulings evolved from Dred
Scott’s crude ignorance to the sophisticated imbecility of Plessy v. Fer-
guson, which adopted an oxymoron of “separate but equal” as doctrine,
to McClesky v. Kemp’s rationalized racial prejudice, which found that
although racism underlies the administration of the death penalty, the
Court was powerless to do anything about it. In the last decade, a judi-
cial nostalgia for Taney-style thoughtlessness and judicial inventionalism
has resurged. The Supreme Court’s opinion in Shelby County v. Hold-
er provides one of the most notable examples. In Shelby County, Chief
Justice Roberts declared crucial sections of Voting Rights Act of 1965
unconstitutional because it violated the fabricated right of “equal state
sovereignty.” Roberts’s opinion is steeped in rationalization.”

F. The Modern Relevance of the Dred Scott Decision

Dred Scott is important for several reasons. One is the similarity
between Taney’s methodology (including originalism, judicial invention,
and racial prejudice) and the law-and-order Supreme Court’s methodol-
ogy and approach. The relationship between the Courts is most manifest
in the law-and-order Court’s race-related jurisprudence, including but
not limited to affirmative action, school desegregation, voting rights,
criminal justice, and criminal procedure. The Court’s post-1960s rulings
on excessive force and qualified immunity reflect a discreet version of
Taney’s degradation of Black life and penchant for rationalization.

To be fair, the tenure of the Supreme Court has not been an unin-
terrupted dumpster fire of race regression. The Court has had sporadic
fits of consciousness. The Warren Court from the mid-1950s until the late
1960s and, to a more limited extent, the Supreme Court under President
Franklin D. Roosevelt were brief oases.”” The Warren Court introduced
an unprecedented era of expanded liberties with cases like Brown v.
Board of Education, which ended “separate but equal” in 1954, and the
1966 case Miranda v. Arizona where the Court acknowledged the inher-
ent imbalance of power between citizens and law enforcement officials in
environments dominated by police.”

However, the Supreme Court’s descent back into race regression
in social policy and criminal justice began with the demise of and as a
response to the Warren Court.” By the end of the second decade of the
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twenty-first century, the Supreme Court had regressed so much that it
prompted a reporter in 2018 to exclaim, “even in the era of Jim Crow,
African Americans could often count on the federal court system to right
some of the most egregious wrongs perpetrated at the local level.”*

One of the law-and-order Court’s starkest rights reversals involved
the judicial standards governing excessive force. The regressive stan-
dards reincarnated the remains of the Dred Scott decision. Law professor
Vincent Southerland, in the wake of the Ferguson protests of the police
shooting of unarmed teenager Mike Brown wrote:

While slavery is now a very distant memory, its residue — that wrong-

headed presumption of inhumanity and inferiority—has cast a long

and unyielding shadow that informs the attitudes and behaviors of

all people, both consciously and subconsciously. Time and again, that

same presumption of inhumanity and inferiority has infected Amer-

ican policy. When people are not seen as human, but rather as “less

than,” it becomes very easy to do all manner of things to them. That

is what happened to those brutalized or killed by police. That is why,

in America, we continue to assign benefits and burdens along the

fault line of race.”

II. Basic Defensive Force Law

A. Self Defense

An individual can use defensive force to repel an attack if she is
faultless in provoking the violence. Both the use of force and the degree
of force must be reasonably necessary.”® The threat has to be immediate,
and the degree of force must be proportionate to the threat.”” For in-
stance, shooting an assailant who threatens to “punch you in the face” if
you do not “stop looking at him” is unnecessary because a bullet surpass-
es a punch.'” Shooting the assailant is unnecessary because the threat
is not immediate; it has a condition precedent, continued staring. More-
over, a defender can only use deadly force when she reasonably believes
she is facing the imminent use of unlawful deadly force by an aggressor.!"!
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The concept of reasonableness has two components: (1) subjec-
tive belief and (2) objective belief.!” A subjective belief is an honest,
good-faith belief.!® An objective belief is a belief shared by reasonable
people.’™ Thus, a belief may be objectively reasonably but not subjec-
tively reasonable and vice versa. Consider the following: A suspect
approaches a citizen with a gun in his buckle. When the suspect notices
the citizen, he puts his hand on the gun handle. The citizen is not scared
at all. He does not believe that the suspect is going to shoot him. How-
ever, he dislikes the suspect and figures this is the perfect time to kill him.
As the suspect pulls the pistol from his waistband, the citizen shoots and
kills the suspect. Here, the citizen is guilty of murder because he did not
honestly believe deadly force was necessary to quell the threat, although
most citizens in his situation would so believe. Similarly, where the sus-
pect is reaching for his phone when the citizen (genuinely afraid for his
life) shoots him, the result would be the same, but for the opposite rea-
son. The citizen has a subjectively honest belief in the necessity of force,
but his belief is not objectively reasonable.!®

Traditional self-defense measures the defendant’s actions from
the perspective of a reasonable person (a normal person) under simi-
lar circumstances.'” Over time, however, the “reasonable person” grew,
developing diverse personalities like age, gender, disability, profession,
and the like. The reasonable person is now the reasonable woman, the
reasonable sixteen-year-old, and, most relevantly here, the reasonable
police officer.

Customized perspectives of reasonability are usually progressive,
accentuating vulnerabilities specific to certain classes of people. These
vulnerabilities might justify earlier or more forceful responses, as with
some women, children, and persons with physical disabilities.!”” Strange-
ly, the “reasonable police officer” has no such vulnerabilities but gets the
vulnerability discount, nonetheless. Indeed, many of the basic elements
of defensive force are inapplicable or relaxed when the individual using
force is a police officer. The requirement of a non-discounted objective
belief is only one of many that are excepted in such cases.
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B.  Police Self-Defense and the Use of Force

In criminal cases where a state charges an officer with an assault-re-
lated crime like assault with a deadly weapon, murder, or manslaughter,
the officer’s defense typically involves a watered-down version of self-de-
fense. The pivotal question is whether the officer acted reasonably under
the circumstances.'”® Again, reasonableness is traditionally judged both
subjectively and objectively, meaning that under the common law view,
a defender must prove he genuinely believed deadly force was necessary
and that his belief was reasonable from the perspective of the logical
citizen.!® However, many modern states allow “the officer’s subjective
belief to control.”''® And even states with objective standards focus on
“the reasonableness of the officer’s beliefs, not the reasonableness of his
actions [ . . . ]” leading to situations where “legal decisionmakers may
be quicker to find an officer’s use of deadly force justified even if deadly
force was not necessary to control the situation.”!!!

Furthermore, decisionmakers often determine the reasonableness
of a police officer’s use of force from the reasonable officer’s perspective
instead of from the perspective of the reasonable person. Although one
would think this imposes a higher burden on police professionals, it does
the opposite.

Decisionmakers typically grant two privileges to police officers
in self-defense cases: blue empathy and the benefit of the doubt. Blue
empathy occurs when judges and juries import a presumption of vulnera-
bility into the reasonable police officer standard like those present in the
reasonable woman, child, or disabled person standards. The reasonable
police officer, in effect, is a member of a vulnerable class.

Blue empathy is counter-analytical. The reasonable person is held
to a higher standard than the reasonable officer. Yet, the average rea-
sonable person does not undergo use of force training and stress tests.
They are without confrontational experience, the authority to arrest, a
virtual license to kill, or a duty to serve and protect. So, decisionmakers
hold the most powerful party in a state-verses-citizen conflict the least
accountable. Said differently, the reasonable officer standard privileges
police officers.

Police officers also have another use-of-force privilege. This priv-
ilege is not formally connected to the law. It is a social privilege that
law enforcement professionals carry into the courtroom. Decisionmak-
ers and society at large, aside from some minority communities, give law
enforcement professionals the benefit of the doubt in interactions with
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marginalized citizens."'> When an officer shoots or brutalizes a citizen,
the average American believes that the citizen did something to deserve
it or is the brand of individual who deserves police abuse.!"* The officer’s
testimony is deemed more credible in court,and his actions are pre-
sumed justified.""* This social privilege doubles an officer’s presumption
of innocence.

Most of the other self-defense requirements are also missing in
cop-defense cases. Professor Cynthia Lee reports:

In most police use-of-force statutes, there is no imminence require-

ment. The officer need not reasonably believe he or she is faced with

an imminent threat of death or serious bodily injury before using

deadly force . . . .many use-of-force statutes appear to include a pro-

portionality requirement but do not actually require proportionality.

And while most use-of-force statutes include language suggesting a

necessity requirement, those same statutes permit an officer to use

deadly force even if that force was not actually necessary.!”®

Civil claims against police officers also centralize reasonableness.
Federal courts refer to the concept of unreasonable force in civil litiga-
tion as excessive force. But excessive force is not easily defined. As Lee
points out, the reasonability standard in excessive force cases “provides
little-to-no guidance to the jury deciding whether an officer’s use of force
was justified.”"® The lack of guidance, however, may be intentional.
Obscure standards allow jurors’ natural predilections to control. Fur-
thermore, federal appellate courts, particularly the Supreme Court, have
predictable views on excessive force, especially when these courts review
lower court decisions about excessive force.

Federal courts use the amorphous totality of the circumstances test
to determine reasonability. Specifically, the Supreme Court has held that
a determination of reasonability “requires careful attention to the facts
and circumstances of each particular case, including the severity of the
crime at issue, whether the suspect poses an immediate threat to the safe-
ty of the officers or others, and whether he is actively resisting arrest or
attempting to evade arrest by flight.”!” By doing so, the Court takes a
subjective approach to reasonableness.

In Graham v. Connor,the Court mandated that factfinders and de-
cisionmakers examine the “reasonableness” of an officer’s use of force
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from the perspective of “a reasonable officer on the scene.”'® This lan-
guage privileges law enforcement because it allows the jury to speculate
about what a reasonable officer, not what a reasonable person, would
have done. This speculation opens the door for blue empathy and the
extrajudicial benefit of the doubt. However, the Supreme Court did not
stop here. The Court then constitutionalized the oxymoron of the vulner-
able police officer by using language that should apply to all defenders
but reserving it for law enforcement professionals. The Court prohibits
the use of “20/20 vision of hindsight” to assess the reasonableness of the
officer’s conduct and requires consideration of the “split-second judg-
ments” officers must make in “circumstances that are tense, uncertain,
and rapidly evolving.”'” In essence, the Graham Court created an ex-
traordinary standard of reasonableness, privileging a powerful class: law
enforcement professionals.

III. The Reasonableness Standard

A. Inherent Reasonableness

The hallmark of American legal standards is reasonableness.'”” In
criminal and tort law, culpability often turns on how the hypothetical
reasonable person would have responded under the circumstances. This
thought experiment yields, at best, a biased educated guess because it
depends on the subjective judgment of the decisionmaker who, almost
invariably, believes himself to be the prototypical reasonable person.'?!
The thinking is, “I am a reasonable person, so if I believe something, my
belief must be reasonable.”

The danger is evident. A decisionmaker who is not aware of the
irrationality of her paradigm-setting belief will regard the belief as an
unassailable fact.”? They, thus, render judgements based on prejudices
they deem to be facts. This type of irrational self-confidence, privilege, or
earned ignorance is pervasive in all areas of American life, belief struc-
tures, and institutions. It is, however, particularly damaging at the hand
of state and national power and, to a lesser degree, judicial, police, and
juror power.

Most relevant here is the earned ignorance of the players in the
criminal and civil justice systems. Earned ignorance creates a presump-
tion of guilt or innocence, favoring the party-beneficiary of the wielder’s
faulty beliefs. Most white Americans, for instance, believe that Black
people present a greater danger to them than other white people.’”® Most
Americans certainly believe that African Americans are more prone to
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criminality than whites.!** Many, if not most, Americans are unaware that
their presumption of Black criminality is only fact by social consensus,
not by statistical reality. In other words, inherent Black criminality is an
alternative fact based on consensus reality.

The myth of transferable intelligence exacerbates this situation of
implicit bias and stereotypical assumptions. Transferable intelligence, as
coined here, is the belief that one’s proficiency or mastery in one context
translates to other unrelated contexts. Thus, a medical doctor with abso-
lutely no ability to think critically may feel competent to diagnose social
problems because of his M.D, or a star lawyer with no background in
biology may believe he is qualified to diagnose illnesses or, God forbid,
perform surgery because of his J.D.

The same thing applies to judges and jurors. A juror who is an
accountant, for instance, may deem himself proficient at making accurate
social judgments that require empathy, self-awareness, or critical think-
ing simply because he is educated. Judges masterful in one area of the
law, such as business transactions, might, consequently, deem themselves
proficient in all areas of the law. The result in both cases is people are em-
powered to render certain judgments without the qualifications to do so.

Indeed, this was the case with Taney’s decision in Dred Scott. What-
ever abilities Taney had in other areas of the law, his critical thinking skills
regarding social matters were null. Taney’s belief in transferable intelli-
gence was also manifest when he expressed that the purported character
and academic achievements of the Framers of the Declaration of Inde-
pendence insulated them from hypocrisy and asymmetrical thinking.!?
As previously noted, Jefferson, the quintessential American, attempted
to pass legislation ending slavery at least twelve times throughout his life,
yet died possessing more than two hundred Black bodies, having owned
upwards of six hundred Black bodies in his lifetime.'*

Statistical evidence confirms the reality of judicial self-overestima-
tion. Not so long ago, researchers performed an experiment in New York
City pitting judges from around the city against a computer program to
determine bail for criminal defendants.'” The computer program was
decisively more accurate in predicting defendants who would jump bail
and were threats to the community.'*
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Clearly, the twin storms of earned ignorance and transferable
intelligence have created all manner of historical mischief. From the eigh-
teenth- through the early- to mid-twentieth-century, European American
males created countless injustices from atop the judges’ pew and inside
the jury box, under the mistaken belief that they possessed heightened
intelligence and impeccable judgment deriving chiefly from their race,
gender, and academic achievements. When they considered themselves
well-meaning, good, and just, this self-overestimation was exacerbated.
Most of them undoubtedly believed that their racist or sexist decisions
were made with absolute detachment.

Worse, the very arrogance that produced their delusions protected
these delusions and, thus, created a carousel of injustice. How can one
come to know what he does not know when one is convinced that he
knows? Under such circumstances, the nature of reality is inaccessible.
Blind to himself, he is blind to justice; immune from correction, he is oft
to repeat it. Yet, he is (or, at least, was) the legally reasonable person.

Almost by its nature, the reasonableness standard reflects the
demographic characteristics of those empowered to participate in the
decision-making processes. Women and nonwhites were, by and large,
prohibited from serving on juries and excluded from serving as judges
and justices for much of the country’s history. The logical outgrowth of
these prohibitions and exclusions were juries who rendered decisions
in a white-male vacuum. For example, as a matter of law, the reason-
ableness standard did not account for the gender of a female defendant
when determining whether her use of deadly force against a male was
“reasonable.”

Another example of the white-male paradigm was how the common
law treated the element of adequate provocation in manslaughter pros-
ecutions. The common law had set categories of adequate provocation.
One of the categories was witnessing adultery, or more accurately, catch-
ing one’s wife in the act of adultery. That is, the woman who killed her
husband after catching him in flagrante delicto had no claim of adequate
provocation, although her husband would if the script were flipped. Her
murder charge would not be mitigated to manslaughter. In other words,
her actions were less understandable simply because she was not a man.

The common law rule requiring a woman to resist rape forcibly in
order to establish lack of consent is another example of the irrationality
that once overtly informed the reasonable person standard. A tone-deaf
male line of thoughtlessness that went, “If I were her, I would have died
before allowing him to take me,” grounded his requirement. The obvious
retort to this is, “But you are not her.” And this is exactly the point.

The identity of the reasonable person at common law was pretty
clear: he was typically middle-aged, preferably middle-classed, and always
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white. Thankfully, he has been displaced. Somewhat. The cognitive-so-
cial development of modern lawmakers, undoubtedly due, in large part,
to the civilizing forces of women and American others, has enabled some
updates to antiquated, intellectually underdeveloped assumptions about
race and gender and, by extension, to the reasonable person standard.

The reasonable person has undergone several growth spurts over
the last few decades. However, his cognitive development is far from
complete. He has yet to recognize race-aggrieved status as a legitimate
perspective. Nor has he developed the capacity to value the perspec-
tives of the poor, the gay, and the immigrant. In fact, he has continued
to maintain the perspective of the white American facing the Black as-
sailant. In People v. Goetz, a predominately white jury found Bernhard
Goetz innocent of the attempted murder of several unarmed Black teen-
agers, essentially determining that Goetz acted reasonably under the
circumstances.'”

On a Saturday afternoon in New York City, Goetz boarded a sub-
way bound for the Bronx.!*® He sat in a subway car occupied by Black
teenagers Barry Allen, James Ramseur, Darryl Cabey, and Troy Canty.'!
Canty then asked Goetz, “How are you?” Goetz responded, “Fine.”
Canty later approached Goetz and asked him for “five dollars” to which
Goetz pulled out a gun and shot Canty in the chest."> Goetz then shot
Ramseur in his arm and left side and Allen in the back.'® Lastly, he
shot at Cabey, who had not even glanced at Goetz."** Upon noticing that
Cabey (who had been seated furthest from him) was still moving, Goetz,
somehow disturbed by his aiming deficiency, declared, “[You] seem to be
alright, here’s another” and shot again, this time severing the teenager’s
spine, crippling him for life.!*

During his post-arrest interview, Goetz admitted he did not believe
the teenagers were armed. He shot because he could tell that Canty
wanted to “play with me” and he feared being injured.'** He told inves-
tigators that he had established a pattern of how he would fire before he
began shooting, deciding to shoot from left to right.””” He stated that he
intended to “murder [the four youths], to hurt them, to make them suffer
as much as possible.”’® If this sounds like revenge, not necessity, and
premediated murder, not self-defense, that’s because it was. Technically.
Goetz’s subjective intent, as he stated, was to murder the teenagers and
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make them suffer, not to combat a deadly threat. This would render the
potential objectivity of his actions irrelevant.

The New York Court of Appeals considered the distinction be-
tween the two. Before the Goetz case went to trial, the trial court and
an affirming appellate court dismissed his indictment. Both courts found
that the prosecutor’s presentation to the jury that reasonableness re-
quired both a subjective and objective belief was erroneous.”®’ In other
words, these courts found that the reasonable person standard was a sub-
jective standard.

In reversing, the Court of Appeals held that the New York stat-
ute allowing the use of defensive force “when and to the extent he
reasonably believes such to be necessary . .. ” requires the jury to “first
determine . . . whether [the defendant] believed deadly force was nec-
essary . . . then the jury must also consider whether these beliefs were
reasonable.”’*" In other words, the Court of Appeals held, consistent
with the common law view, that a reasonable belief encompasses both a
subjective and objective belief.'! The court noted, importantly, the conse-
quences of allowing a person’s subjective belief to determine whether his
use of force was necessary: “To completely exonerate such an individual,
no matter how aberrational or bizarre his thought patterns, would allow
citizens to set their own standards for the permissible use of force.”!*? By
this ruling, the New York Court of Appeals acted presciently and with
common sense.

The Goetz jury displays the most accurate illustration of the rea-
sonable person. It is not the objective or subjective person, nor is it both
the objective and subjective person. The reasonable person, simply, is
the individual(s) making the decision. In Goetz, the jury acquitted, at
least partly because the jurors empathized with Goetz’s situation —while
the rest is traditional Black stereotyping. New York, at the time, was
drenched in crime.'® Many, if not most, citizens were terrified, and the
ones who rode the subway or lived or worked near the city center prob-
ably had some legitimate reason to be.'** In other words, the jurors saw
crime as a major problem and thus understood why Goetz would shoot.
However, the jury’s refusal to hold Goetz accountable for the premedi-
tated attempted murder of the boys after any perceived threat had ended
was the product of irrational white fear and the myth of the Black savage,
who roamed in packs.

The notion that the reasonable person is the decisionmaker is not
limited to white Americans. However, the notion generates more injus-
tice for American others, particularly African Americans, because white
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Americans disproportionately represent the decisionmakers in civil and
criminal cases involving American others.! Thus, the reasonable person
as a decisionmaker is a product of venue.

In People v. Davis, a majority-Black jury acquitted defendant Larry
Davis, an admitted drug-dealer, for the attempted murder of nine cops,
six of whom he wounded.'* Davis was at his sister’s apartment when
more than twenty police officers arrived on scene, and seven of the offi-
cers burst into the apartment without a warrant.'*” The officers argued at
trial that Davis initiated fire, and they simply returned it.'¥ Davis argued
the opposite.'¥ When the smoke cleared, six officers were wounded.!>
The state of New York charged Davis with six counts of attempted mur-
der.' At trial, Davis’ trial counsel insinuated that the police officers
were trying to kill Davis due to information Davis had about the officers’
involvement in drug distribution. The defense did not offer evidence to
prove the point."? At trial, Davis was found not guilty of attempted mur-
der. The twelve person jury, selected from Bronx residents, included ten
Black jurors.

These cases illustrate that the reasonableness standard is not objec-
tive, but relative,amorphous,and one that welcomes bias. Put more subtly,
jurors “are subconsciously relying on their values to determine what the
facts are. Confronted with factual disputes, individuals are motivated to
adopt (and to persist in) the beliefs that cohere best with their defining
cultural and ideological commitments, both to avoid a form of dissonance
and to protect their connection to others who share their values.”!>

Whatever the case, the reasonable person standard, as is, is incapa-
ble of producing consistent results. Unless, of course, the decisionmakers
are static. The U.S. Supreme Court (and other federal appellate courts)
is the most static group. Today’s Supreme Court might very well have
found Goetz action’s reasonable, and history would suggest, even more
so,if Goetz was a cop. What is certain is that the Court would have made
Davis the poster child of unreasonableness.
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The principal problem with the reasonable person standard as far
as this Article is concerned is that it accepts irrational beliefs so long as
they are socially shared. Too many Americans presume their personal
biases as fact if everyone they know shares them. This consensus reality
is particularly the case when it comes to race. As law professor Jody D.
Armour points out:

The flaw in the Reasonable Racist’s . . . claim lies in his primary

assumption that the sole objective of criminal law is to punish those

who deviate from statistically defined norms. For even if the “typ-

ical” American believes that blacks’ “propensity” toward violence

justifies a quicker and more forceful response when a suspected as-

sailant is black, this fact is legally significant only if the law defines
reasonable beliefs as typical beliefs. The reasonableness inquiry,
however, extends beyond typicality to consider the social interests
implicated in a given situation. Hence not all “typical” beliefs are

per se reasonable . . . If we accept that racial discrimination violates

contemporary social morality, then an actor’s failure to overcome his

racism for the sake of another’s health, safety, and personal dignity

is blameworthy and thus unreasonable, independent of whether or

not it is “typical.!>*

The justness of a conclusion reached depends on the quality of
the decision maker’s judgment, an ability imperfect by nature. Superi-
or judgment requires either great instincts, an ability in short shrift, or
a combination of talents and abilities that can collectively be termed
self-correcting self-knowledge. Great instincts might allow one to reach
the right conclusion, even if for the wrong reasons or despite one’s im-
paired reasoning due to personal prejudice. A racist judge, for instance,
may sentence an African-American defendant to a life sentence because
he instinctively “knows” that the person will re-offend. The judge bases
the decision on a belief that the defendant’s race predisposes them to
criminality, when, in actuality, the defendant is likely to re-offend because
of social circumstances and a personality disorder.

Self-correcting self-knowledge includes basic empathy, critical
thinking, critical awareness, social awareness, and self-awareness. Criti-
cal thinking is “the process of thinking carefully about a subject or idea,
without allowing feelings or opinions to affect you.”'> Critical aware-
ness derives from critical thinking and is “an active, persistent and careful
consideration of a belief or supposed form of knowledge in light of the
grounds that support it, and the further conclusions to which it tends.”!>
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Self-awareness is “conscious knowledge of one’s own character, feelings,
motives, and desires.””” Self-correcting self-knowledge thus refers to the
capacity to think critically about social issues, individual behavior, social
behavior, and social-psychological patterns. It is the ability to observe
the external world and recognize inconsistencies, identify hypocrisy, and,
on a more practical level, attune to nuance, perceive similarity in seem-
ingly disparate behavior and circumstances, and comprehend differences
in apparently similar conduct and circumstances. Most of all, it is the
ability to put oneself in the shoes of an “other.”

The reasonable person is irredeemably flawed because human
beings are inescapably flawed, including those adept at self-correcting
self-knowledge. But some are less flawed or more willing to grow than
others. These are the individuals who should mount the bench and man
the pew. They are the reasonable people.

B. Reasonable Police Fear

The faultiness of the reasonable person standard is most evident in
modern police shooting cases. Formerly, the standards governing police
use of force at common law were virtually the same as those governing
the use of force by ordinary citizens, except in the case of fleeing suspects
guilty of capital crimes.’® In other words, the reasonable police officer at
common law was the same as the average reasonable person. The same
reasonable fear of imminent death or serious bodily injury requirement
to justify the use of deadly force by the ordinary citizen applied with
equal force to cops.

Under the common law defense of life doctrine, “[T]he only justifi-
cation for using deadly force was to protect human life, either the police
officer’s own life or a civilian’s life. The only justification for taking life
was the preservation of another life.”!® Similarly, a citizen’s use of deadly
force was justified only by a reasonable belief that the defender or anoth-
er was in imminent threat of death or serious bodily harm.

Indeed, the “belief” standards governing police and citizen use
of deadly force in the criminal context are theoretically still the same.
American journalist Audie Cornish asserts, “When police shoot an un-
armed suspect, it’s often ruled justified as long as the officer’s fear of
grave harm in that moment is reasonable.”'® And Professor Geoffrey
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P. Alpert, expert on high-risk police activities, offers, “It’s a very simple
analysis, a threat analysis. If a police officer has an objectively reasonable
fear of an imminent threat to his life or serious bodily harm, he or she is
justified in using deadly force. And not just his life, but any life.”'®! Finally,
criminology professor and former police officer, David Klinger explains
how the reasonable police officer standard should work: “[A] blow to the
head by itself would not justify a shooting, but other factors could be at
work. ‘Sometimes you make a straight-up mistake. ‘He punched me, so
I shot him.” Punching and shooting don’t go together unless you're much
bigger than me or you have martial arts training.”'6

But the objectively reasonable fear standard is clearly not applied
objectively. Professor Lee notes:

A second problem involves the fact that reasonableness is usually

equated with typicality. Because the officer’s beliefs are measured

against the beliefs of the reasonable officer, understood to mean

the average or typical officer, any subconscious racial biases that a

typical officer might have become part of the reasonable officer’s

perspective.!®

A major problem with the reasonableness fear standard, especially
when cops or want-to-be cops are involved, is that many juries only con-
sider the shooter’s subjective point of view. One example is the tragic
case of Trayvon Martin. Seventeen-year-old Martin was walking home
through a middle-class, predominately white neighborhood when George
Zimmerman phoned the police. Zimmerman described Martin as “suspi-
cious.” The 911 operator told him not to follow Martin. Zimmerman did
anyway. A tussle ensued. Zimmerman shot and killed Martin. He was
prosecuted, and a predominately white jury found him not guilty.

One juror remarked during deliberations: ““All I go back to is the
law . .. That is what we have. We’re a democracy, and what we’ve got is
the law. We're to apply it blind to any other thing. At that moment, at
that moment, did that person think their life was in jeopardy? That’s the
way you have to answer the question.” ! Yet another Juror argued, “‘If
he felt threatened that his life was going to be taken away from him, or
he was going to have bodily harm, he had a right.” !¢ Both jurors were
implying that the reasonableness standard is a subjective test.
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However, the judge’s instruction to the jury read: “A person is jus-
tified in using deadly force if he reasonably believes that such force is
necessary to prevent imminent death or great bodily harm to himself.”!6
Another instruction most likely caused the confusion: “[T]o justify the
use of deadly force, the appearance of danger must have been so real that
a reasonably cautious and prudent person under the same circumstances
would have believed that the danger could be avoided only through the
use of that force. Based upon appearances, George Zimmerman must
have actually believed that the danger was real.”!” The “actually believe”
in this last phrase refers to subjective intent. However, the prior sentence
instructed that the standard to apply was that of “a reasonably cautious
and prudent person.” In the end, too many jurors and sometimes even
judges confuse or ignore the objective element of reasonability when Af-
rican Americans are the victims.

In addition to the “belief” standards, police use of deadly force
also requires (in theory) a proportionate use of force. As Professor
Klinger stated earlier, after having investigated over 300 police shoot-
ings, “‘Punching and shooting don’t go together . .. .”'® Despite what
theory suggests, the Supreme Court has, in reality, created a different,
more lenient standard of reasonableness when evaluating police use of
force under the Fourth Amendment. This double standard departs from
common law standards (civil and criminal) and many modern state stat-
utory standards. The Supreme Court’s excessive force standards, the new
dread standard, has several fathers but no mothers.

IV. The Origins of Unreasonable Fear

As previously established, the legally reasonable person is an indi-
vidual who has reasonable beliefs about potential threats. Her reasonable
belief hinges on the reasonableness of her apprehension. The unreason-
able fear that informs the rationalized dread standard derives from the
separate yet mutually reinforcing disciplines of biology, political science,
and social science. The foundation of irrational fear is biological and to
understand this biology, an incursion into the science of fear is necessary.

A. The Science of Fear

In many ways, reasonable fear is an oxymoron. Fear tends to
subvert reason and distort reality. American economists George Loe-
wenstein and Jane Mather studied American fear by employing threat
types, including HIV and crime. The researchers concluded that: “There
is no generally applicable dynamic relationship between perceived risk
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and actual risk.”'® This means that humans are generally suboptimal at
fear assessment.””” As human beings, we overestimate, sometimes grossly,
the chances that a feared anomaly like a terrorist attack, a plane crash,
or nuclear meltdown will come to pass.””! During the Great Depression,
President Roosevelt called this form of panic “unreasoning fear.”'”> Mod-
ern American history is replete with examples of such unreasoning fear.

In April 1999, two student gunmen entered their high school armed
with a TEC-DCY, a carbine rifle, and sawed-off shotguns.'”? They moved
from classroom to classroom, emptying their weapons at teachers and
students alike.””* A teacher and twelve students died in the carnage.'” It
was a tragedy of epic proportions.

The Columbine shooting was the biggest story of 1999, sending
shockwaves around the country.”® After the incident, a Gallup poll re-
vealed that Americans ranked the safety of school-aged children at school
as the number one issue facing the country.””” Another Gallup poll found
that over half of American parents believed that their children’s schools
were under threat of similar attacks, though the actual statistics regarding
school danger remained unchanged through the school shooting panic,
and violent crime, in general, had reached a decade low (fifty percent
below the decade high).”” The previous year, the Jonesboro massacre,
another school shooting, was the biggest story.””” Shortly after, a media
poll revealed that an astounding 71 percent of Americans believed a
school shooting in their communities was highly likely."® And in the fall
of 2006, two school shootings again ramped up the “feedback loop.”!®!
But a government report in 1999 had found that “a student’s risk of being
murdered in school was de minimus-so tiny that it was effectively zero.”!s2
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Terrorism presents another classic case of fear distortion. After
the unforgivable 9/11 terrorist attacks in 2001 and the anthrax scare of
2011, over 50 percent of Americans reported worry that a family member
would fall prey to terrorism.!s> Author and neuroscientist Daniel Gard-
ner notes that “these are startling results,” especially since “the chance of
anyone American dying in the attacks that day was 0.00106 percent.”!®
Five years after 9/11, 50 percent of Americans still believed that chances
were more likely than not that terrorists would attack in the next several
weeks.'® In fact,an even greater share of Americans in 2006 felt members
of their families would fall victim to terrorism than those polled imme-
diately after 9/11.%¢ This was despite the reality that Americans were 14
times more likely to die in a car accident than a terrorist attack, even in a
year like 2001where there was a terrorist attack. On average, the lifetime
risk of succumbing to a terrorist attack is 1 in 1,000,000, while the risk of
dying in a car accident is astronomically higher and the lifetime risk of
being struck by lightning is 1 in 79,746.'%

But this type of fear distortion is not merely social. It is also bio-
logical. The biological causes of fear distortion precede humanity’s days
as hunter-gatherers. Until the last ten thousand years, humans were not
at the top of the food chain for most of human history.’® Instead, they
fell “solidly in the middle.”'® Author and historian Yuval Noah Harari
notes that humans, “despite their big brains and sharp stone tools, dwelt
in constant fear of predators.”'® He continues,“For millions of years, hu-
mans hunted small creatures and gathered what they could, all the while
being hunted by larger predators.”*! The survival mechanisms developed
during this period carried over to the present. Humanity’s mastery over
nature and concomitant steps up the food chain outpaced once necessary
survival mechanism.'”> In sum, human technology significantly outpaced
biological adaptation.

Large animals like lions and sharks who once inhabited the top of
the food chain assumed the position painstakingly after millions of years
and, thus, had time to adjust as they climbed.””® Humanity, on the other
hand, reached the top of the food chain relatively overnight.””* Advances
in technology from the invention of agriculture 12,000 years ago to the
rise of contemporary cities was the equivalent of taking a caveman and
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placing him in the middle of Chicago." As a result, says Harari, “[W]e
are full of fears and anxieties . . . 7%

The problem is that “modern developed countries have become
some of the most peaceful societies in human history.”"” Indeed, the
levels of violence in today’s world “are very likely among the lowest in
all human history.'”® The homicide rate in thirteenth century London,
for instance, was “almost eleven times higher than the current rate.”' In
other words, our biological fear mechanisms are ill-equipped for today’s
society. A once reliable, naturally selected survival mechanism has be-
come a reality distorting machine.*

Further, disproportionate media focus exacerbates outmoded bi-
ological fear mechanisms. The media tends to focus on the sensational,
which increases the expectations that the sensational will happen. Gard-
ner notes, “Politicians, newspapers, the evening news, novels, movies:
They are all portraying the fantastically rare as typical, while what truly
is typical goes all but unmentioned.””! In the context of criminal justice,
the same rule applies. To be sure, the media “create[s] an image of crime
that bears little resemblance to reality.”” To make matters worse, when
crimes rates drop, the media’s coverage of crime remains constant.*”

The fear of crime, however, is not the problem. It is the effect of
that fear. Gardner continues, “The media’s image of crime may turn real-
ity upside down, but it is a very accurate reflection of our feelings”?* and
“[w]hen we succumb to wildly improbable fears, there are consequenc-
es.”?  Understandably, there are even more significant consequences
when the nation’s leaders stoke these fears.

B.  The Politics of Fear

Unreasonable fear can be a product of political exploitation. Yet,
political exploitation is not possible without unreasonable fear. To ex-
plain this, psychiatrist and neuroscientist Arash Javanbakht, M.D. points
out that, “Fear is illogical and often dumb” and “Demagogues have al-
ways used fear for intimidation of the subordinates or enemies and
shepherding the tribe by the leaders.”?® He adds, “Fear is a very strong
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tool that can blur humans’ logic and change their behavior.”*” More
particularly, fear limits critical thinking ability.>®

Javanbakht notes that tribalism is a “biological loophole” that po-
litical leaders can readily exploit.*® Politicians often use “ideologies”
to seize control “of our fear circuitry,” causing individuals to “regress to
illogical, tribal and aggressive human animals, becoming weapons our-
selves —weapons that politicians use for their agenda.”?!? Tribalism is the
outward expression of the “primitive and basic element of our brain.”?!!
This primitive element “shape[s] our emotions, how we organize our at-
tachment to others, our seeking protection and safety, and the very way
we form our cultures and governments.”*?

Professor of behavioral sciences, Steven E. Hobfoll notes, “The
most effective way to add fervor, strength, and resolve to any political or
social argument is to invoke the specter of loss and doom . .. Framing in
black and white, not shades of gray, is both the means and the terminus
for attracting any audiences’ attention . . . It is therefore a highly effec-
tive strategy to speak in terms of extremes.”?'?

Historically, American politicians and strategists have exploited
this natural human weakness just as leaders have since time immemorial.
But in the modern age, no American president has done so more than
President Richard Nixon except for Donald Trump. And, arguably, no
president has been as effective as President Trump at exploiting fear only
because his campaign and political strategy compounded the successes of
virtually all conservative presidents for the last fifty years.

The Jim Crow Era was decidedly more gruesome than the 1980s
and 1990s. However, the white fear that animated each era, bore an awful
resemblance to each other. In fact, the eras differ only regarding how the
paranoia was ultimately expressed. Attorney, activist, and author Faya
Rose Toure dubs the modern expression of irrational white race fear the
“new noose.”?* She explains that the term denotes the punctuation of
Black life by corrosive police power, inequitable laws, and abominable
social policy. Examples include unlawful police violence, racial prejudice
in the courtroom, and mass incarceration.

It is, thus, the unthinking fear of Blackness that binds the mean-spir-
ited, rabid racists of Jim Crow to the race conservatives who grew in
response to the era’s end and the crop of well-meaning, implicitly biased
Americans borne out of both eras that dominate today. Indeed, racism is
reinforced by well-meaning whites who abhor the rabid racists of old and
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avoid racist language, yet harbor and perpetuate racist ideas.”” Author
Robin Diangelo considers the notion that racist ideas lessen from gener-
ation to generation to be false and that “even those who are young and
profess to be progressive” harbor these ideas.?’ She continues:

Research in implicit bias has shown that perceptions of criminal

activity are influenced by race. White people will perceive danger

simply by the presence of black people; we cannot trust our per-
ceptions when it comes to race and crime . . . Racist images and
resultant white fears can be found at all levels of society, and myriad
studies demonstrate that white people believe that people of color

(and blacks in particular) are dangerous.?"”

Scientific research confirms the effects of implicit racial bias, partic-
ularly “how implicit bias can operate to distort a person’s interpretations
of the evidence in a case.””'® Research establishes how “people interpret
ambiguously hostile behavior as more hostile when performed by a black
compared with a white actor.”?? Furthermore, “people who test high on
implicit racial bias were found to be more likely to interpret ambiguous
expressions in a negative manner (i.e., as angrier) on black faces (but not
white faces) compared with those who test low on implicit racial bias.”??

Most white Americans do not consider themselves racist and most,
technically, are not. Professor Lee points out, “While most Americans
are aware of negative stereotypes about Blacks, ‘only a subset of these
individuals actually endorse the stereotypes.””??! Nevertheless, most do
harbor racist ideas about Black people, “Because stereotypes are estab-
lished in children’s memories at an early age and constantly reinforced
through the mass media and other socializing agents, stereotype-congru-
ent responses may persist long after a person has sincerely renounced
prejudice.””? They are not necessarily bad people.””® They are just not
self-aware about this aspect of themselves. And this lack of self-aware-
ness, like any others, creates a false sense of objectivity and maybe
even hubris.?

Since most, if not all, people have implicit biases, a lack of racial
self-awareness, in and of itself, is relatively harmless. But as a heteroge-
neous society (and a global world), the acts of one group affect the other
groups. The larger and more powerful the group, the greater its effect on
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the other groups. In other words, implicit racial bias is dangerous because
white Americans dominate positions of influence like the judge’s bench,
the jury box, and blue regalia. These are positions where the fortunes
of African Americans and others depend on thoughtful, reflective, and
careful judgment, free from “our need to deny the bewildering manifes-
tations of anti-blackness that reside so close to the surface [that] makes
us irrational.”*

In 2012, President Obama’s reelection tour stopped in Arizona and
the governor of Arizona, Jan Brewer met him on the tarmac.*® In one of
the most remarkable displays of disrespect by a sitting governor, Brewer
stuck her finger in the President Obama’s face and waved it around, chas-
tising him as though he was a child, or, more accurately, like he was Black
person.’”’” Amazingly (but predictably), Brewer later revealed that she
felt threatened by the president, even though the exchange had been in
full view of cameras, the Secret Service, and elected officials. She seemed
oblivious to the fact that she had been the one to make intimidating ges-
tures, not the other way around.”® Her distorted perception is the nature
of irrational white fear.

Governor Brewer is not alone. Political scientist Ashley Jardi-
na writes, “[T]he symbolism of Obama’s election was a profound loss
to whites’ status” and a challenge to the absoluteness of whites’ domi-
nance.”””” American journalist Isabel Wilkerson explains that the “sense
of fear and loss . . . ” birthed “a sense of needing to band together to
protect their place in the hierarchy.?*

1. The History of White Fear

White paranoia is a consequence of the country’s original sin: hy-
pocrisy since its founding. Thomas Jefferson, who embodies the two
faces of American history, captured the origin of white paranoia when he
wrote, “[ We] can neither hold [the slave], nor safely let him go. Justice is
in one scale, and self-preservation in the other.”?! History would prove
this to be false. It was bound to do so because Jefferson’s perception
was not reality, although shared by many of his generation. It was a fear
based on guilt, not fact. As was the case then and is now, if Black peo-
ple are free and treated as such, white America has little about which to
worry. Thomas Jefferson’s irrational fear prevented him from seeing the
real threat: the threat of not letting them go, which kept them chained.
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As a result of white paranoia, the enslaved and free Blacks were
prohibited, either by law or de facto, from carrying guns for most of the
country’s history (90 percent of African Americans lived in the South
until the Great Migration from 1916 to 1970).%? Indeed, irrational white
fear almost cost the founding generation the American revolution be-
cause the Continental Army did not allow Black men to join.** As a
consequence, “the American rebels were confronted with both chronic
manpower shortages and the reality that the state militias were complete-
ly unreliable and would sometimes simply run away rather than fight.”?*
Exacerbating white race fear was Britain’s promise to free the enslaved
who rebelled or escaped.?®

Most Americans were opposed to Blacks serving in the military.
However, some states recovered their sanity at the last moment, pri-
marily Northern states, and General George Washington reluctantly
integrated the Continental Army.>*® Other states in the deep South, on
the other hand, remained truculent.” South Carolina was particularly
blockheaded. Despite having built up a sizable militia to fight the specter
of slave rebellion, they had insufficient personnel to defend against the
British.?® A colonel of the Continental Army offered an obvious sug-
gestion that was later recommended by the Continental Congress: South
Carolina should arm its enslaved.”®® The choice was either that, or be
captured by the British. As historian and professor Carol Anderson puts
it, “The choice was actually quite simple. The United States could be
sacrificed.”?*

South Carolina legislatures were alarmed and “disgusted” that
Congress would even consider such a thing and so, insisted on a more
palatable solution than arm Black men.?* The South Carolina Legis-
lature recommended to the Continental Congress that South Carolina
“surrender to the British, declare its neutrality in the war, and take its
chances with the king.”*** Anderson writes, “In South Carolina’s estima-
tion, armed Blacks were infinitely more dangerous and frightening than
the might of the British military and the wrath of a king dealing with
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American traitors.”**® Major General Nathanael Greene, sent to South
Carolina to talk some sense into the legislature, confirms Anderson’s as-
sessment. He complained to General George Washington that the state’s
obstinance boiled down to the “dread of armed blacks.”** The upshot
of the “dread of armed blacks,” or, more accurately, the dread of men
armed with Blackness, is obvious. Whites can shoot Blacks, but Blacks
cannot shoot back, particularly in the grey zone of reasonableness where
subjective white fear is sufficient and objective black fear is questionable.

The “dread of armed blacks” continued after slavery ended, al-
though Blacks made no efforts at revenge. Still, the recently defeated
Southern states began to disarm Black soldiers returning from the Civil
War forcibly. Things were so bad that the South forced President Ulysses
Grant’s hand. He had to send the U.S. military to the South to protect the
newly freedmen’s constitutional rights, including their right to bear arms.
After Grant’s presidency, however, Southern Democrats reached an
agreement with Republican President-elect Rutherford B. Hayes follow-
ing his questionable election, to remove federal troops from the South in
exchange for the Presidency. The agreement ended what W.E.B. Dubois
called “a brief moment in the sun” for African Americans.*

During this “brief moment in the sun,” known as Reconstruction,
the newly freed accomplished amazing economic, political, and educa-
tional feats. However, the end of Reconstruction would unleash another
edition of white paranoia. Now, this paranoia had been festering for
more than a decade, suppressed from action by the U.S. military, and fur-
ther aggravated by Black economic and political advancement. Once a
talented oppressor, white fear would now become a stark, raving lunatic.

Southern scholar Amy Louise Wood notes that “beginning in the
1890s,” and in response to the “new social order” that “most threatened
white dominance,” which had been brought about by modernization
and the African American’s coming “to expect the same legal and civil
rights accorded to whites, many white southerners expressed their ap-
prehensions about economic and political dislocations and disruptions as
anxieties about moral dissolution and personal safety.”?*¢ She continues:

White southerners insisted that, above all, their moral and physical

integrity was at stake. Industry drew laborers—mostly young, un-

attached men, black and white—into towns and cities . . . . Many
white southerners fervently believed that this new environment had
unleashed an innate propensity for violence and sexual transgres-

sion in African American men. Stories of black crime and moral

dereliction dominated southern newspapers which further fueled

racial fears . . . . It was in this context of heightened alarm that white
southerners felt inclined and justified to lynch African Americans
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with such unbridled fury. Lynching tended to occur in places that

were already wrestling with problems of crime and anxieties about

moral decay, where lynchings were understood to be just and neces-

sary retributions against abominable crimes, a means to ensure not

only white dominance but the larger social and moral order.?’

In other words, the Jim Crow South, one of the most wildly un-
democratic societies in world history, felt justified in slaughtering African
American men, women, and children. Consequently, Southern injustice,
lynch law, and mob rule, substituted the rule of law. This age of domes-
tic terrorism claimed over 50,000 Black lives by some estimates.?®® The
terrorism was fueled by irrational white fear, which, in turn, was gener-
ated by hallucinations of rapacious Black savages or, in the parlance
of the Clinton White House, Black “superpredators.” In the end, this
paranoia made real savages and superpredators, not out of Black people,
but thousands of white lawyers, businesspersons, doctors, politicians, and
blue-collar workers.

The media reinforced the rabid white paranoia of the Jim Crow
South, the most explosive example of which was the 1920 film Birth of a
Nation which placed the mythology of the black savage on steroids and
reincarnated the Ku Klux Klan. The film was a cultural sensation that
glorified the confederacy and depicted Black men as sexually ravenous,
monstrous beasts.” It also “was a tremendously accurate prediction of
the way in which race would operate in the United States.”>® The film
resolved with the Klan apprehending the Black (or rather white actor in
Black face) rapist and executing him.

The real Klan, reconstituted, would go on to lynch thousands of
African American men and women (some even pregnant) in a tragic case
of life imitating art.”' The film spawned the worst type of confirmation
bias in the weak minds of those who embraced it. The Klan even adopted
fabricated rituals in the movie included simply for dramatic effect, the
chief one being burning crosses in the yards of terrified Blacks.

The Klan and other mob terrorist groups and individuals lynched
many African Americans on false allegations of violence against whites
or sexual violence against white women. Mere allegations were enough
to justify execution. The myth of the rapacious Black savage was so per-
vasive that Southern juries routinely acquitted patently guilty domestic
terrorists—when the terrorists were arrested at all.
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Modern white paranoia began when Jim Crow ended, preserving
the malady’s continuation. The 1960s brought nearly unprecedented so-
cial upheaval and social change. The Civil Rights Movement helmed by
Martin Luther King, Jr. and others was gradually gaining ground in the
pursuit of legal equality. But the pace of change was much too slow and
mainly irrelevant to African Americans in urban centers, whose prob-
lems were more about social conditions and economic policies than any
particular law like legal segregation or poll taxes in the South. After
decades of poor housing, police violence, and poverty, urban rebellions
spread around the country like wildfire.

White America was terrified. They perceived threats from all di-
rections: (1) Black anger fueling urban rebellions; (2) rising crime rates;
(3) rapid social, cultural, and political change; and (4) encroaching Black
advancement. Consequently, it “became very easy for politicians to then
say the civil rights movement itself was contributing to rising crime rates,
and if we were to give the Negroes their Freedom, then we would be re-
paid, as a nation, with crime.”? Race conservatives, fully understanding
that “To an unconscious mind so sensitive to feelings that even minor
changes in language can influence its perception of a threat . ..’ would
take full advantage.”® A series of U.S. presidents would craft campaigns
designed to exploit white angst.

2. The Race of White Fear

The first president during this period to weaponize white angst
and this advanced form of dog-whistle politics was Richard Nixon. He
was able to exploit the sum of white fears with a single phrase: “law and
order.” “Law and order,” coded language that boils down to controlling
Black people, became the rallying cry of race conservatives.” In her
book, The New Jim Crow, Michelle Alexander writes, “the rhetoric of
‘law-and-order was first mobilized in the late 1950s as Southern gover-
nors, and law enforcement officials attempted to generate and mobilize
white opposition to the Civil Rights Movement.”>> The 1960s saw near
unprecedented social upheaval. Dissatisfaction in the Black commu-
nity reached a boiling point. After decades of Jim Crow segregation,
lynching, poor housing, ill access to a living wage, and police violence,
urban rebellions, boycotts, and protests spread through the country like
wildfire.>® The wildfire, however, instigated sweeping social changes and
perhaps was the true source of the new-era white fear that would bedevil
the American other for another fifty years and counting.

White America was terrified of the Black anger fueling urban re-
bellions in the 1960s. Much of the country was disturbed by rising crime
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rates and encroaching Black equality. For white Americans, the nation
was changing too quickly. It “became very easy for politicians to then
say the civil rights movement itself was contributing to rising crime rates,
and if we were to give the Negroes their Freedom, then we would be
repaid, as a nation, with crime.””’ The country, from middle America’s
perspective, was on the brink of chaos and conservative leaders capital-
ized on this perception, thoroughly understanding that their constituents
harbored “an unconscious mind so sensitive to feelings that even minor
changes in language can influence its perception of a threat . . . ”*8

The law-and-order Court descended from the Nixon branch of
anti-civil rights, pro-segregation, and tough-on-crime presidents who
successfully weaponized white fear of perceived encroaching Blackness.
Legal scholar Michelle Alexander explains, “The most ardent opponents
of civil rights legislation and desegregation were the most active on the
merging crime issue.”? She continues, “[F]rom the mid-1950s until the
late 1960s—conservatives systematically and strategically linked oppo-
sition to civil rights legislation to calls for law-and-order, arguing that
Martin Luther King Jr.’s philosophy of civil disobedience was a leading
cause of crime.” *° Many segregationists argued that integration caused
crime.” Others argued that the rash of urban rebellions in the 1960s was
proof that civil rights for African Americans fueled crimes.*”

Nixon was elected due, in large part, to the white angst the law-and-
order moniker exploits. However, since law-and-order is traditionally
the province of the states,?” the Nixon Administration had to find a way
“to project the federal government into law-and-order.”** Ultimately,
the administration decided to use drugs as a point of entry.*> Soon after
that, Nixon announced at a press conference, “America’s public enemy
number one in the United States is drug abuse. In order to fight and
defeat this enemy, it is necessary to wage a new all-out offensive.”? Fol-
lowing his statement, Nixon enacted the Comprehensive Drug Abuse
Prevention and Control of 1970 and created the Drug Enforcement Ad-
ministration (DEA) to help carry out his real offensive on the phantom
problem of drug abuse.? Of course, Nixon’s target was not drug abuse at
all. According to John Ehrlichman, one of Nixon’s top aids:

The Nixon campaign in 1968, and the Nixon White House after that,

had two enemies: the antiwar left and black people ... We knew we
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couldn’t make it illegal to be either against the war or black . . . but
by getting the public to associate the hippies with marijuana and the
blacks with heroin, and then criminalizing both heavily, we could dis-
rupt those communities . . . We could arrest their leaders, raid their
homes, break up their meetings, and vilify them night after night on
the evening news. Did we know we were lying about the drugs? Of
course we did.?®

The faux war on drugs was a part of Nixon’s “southern strategy,”
his political plan to race bait Southern Dixiecrats and the “silent major-
ity” into the Republican party and his “law-and-order” slogan belonged
to the strategy’s propaganda wing.”® The Dixiecrats had become irate
with the gains of the civil rights movement and fearful of being displaced
by Black political and social advancement.””® The “silent majority” was
terrified of the rash of urban riots and the rise of crime rates.”’”! Nixon
and his “silent majority” of Americans “would influence a generation of
crime policy geared toward giving police more power, more authority,
and permission to use more force.””? Ultimately, this was not limited to
just one generation. But several. The Nixon Era and the law-and-order
when crime begins to stand in for race.

Nixon’s southern strategy led him straight to the White House and,
it would not follow him out. Lee Atwater, the political strategist who
advised both Ronald Reagan and George H. W. Bush, stated in an anon-
ymous interview during Reagan’s 1981 Presidential campaign:

Y’all don’t quote me on this. You start out in 1954 by saying, “Nig-

ger, nigger, nigger.” By 1968 you can’t say “nigger” —that hurts you.

Backfires. So you say stuff like forced busing, states’ rights, and all

that stuff. You're getting so abstract now [that] you're talking about

cutting taxes, and all these things you're talking about are totally eco-

nomic things, and a byproduct of them is [that] blacks get hurt worse

than whites. And subconsciously, maybe that is part of it. I'm not

saying that. But I'm saying that if it is getting that abstract, and that

coded, that we are doing away with the racial problem one way or

the other. You follow me —because obviously sitting around saying,

“We want to cut this,” is much more abstract than even the busing

thing, and a hell of a lot more abstract than “nigger, nigger.” So, any

way you look at it, race is coming on the back-burner.?”?

As Atwater’s remarks show, the race conservatives’ antics contin-

ued with Ronald Reagan. In many ways, Reagan improved the southern
strategy. This was most evident when Reagan launched his own war on
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drugs, which drastically increased the white vote for the Republican party
in the South. Reagan’s war on drugs, announced in 1982, was aided by the
early crack era in the early 1980s that would eventually go on to be an
epidemic. The crack epidemic brought with it drug wars in major urban
areas around the country and Reagan’s campaign featured the Anti-Drug
Abuse Act, which mandated the same sentence for possessing 5 grams
of crack cocaine, a drug associated with Black people, and 500 grams of
cocaine, a drug associated with whites.” Yet white suburbanites, safely
removed from these urban centers, were more afraid than the inner-city
denizens who lived there.””

The political exploitation of white fear continued with George H.-W.
Bush’s 1988 presidential campaign. In part, George H.-W. Bush won the
election on the strength of the notorious “Willie Horton” ad that painted
Bush’s opponent, Michael Dukakis, as soft on crime while Black savages
like Willie Horton were overrunning the country.””® Horton, “whose name
became shorthand first for Black crime, then dog-whistle politics,”?”” was
a convicted criminal who benefited from the Massachusetts weekend re-
lease program. While out of custody, he raped a white woman.*”

The “Willie Horton” ad was simple, and so was the message. The
ad featured a mug shot of Willie Horton, a description of his crimes, and,
in closed captions, “Weekend Prison Passes[,] Dukakis on Crime.” The
ad not so covertly appealed to one of white America’s greatest fears and
the greatest dread of the historical South: the merging of the urban Black
super predator and the rapacious Black rapist. Political science professor
Claire Jean Kim echoes this perspective: “[T]he insinuation is, if you elect
Gov. Dukakis as president, we're going to have black rapists running
amok in the country.” Bush’s campaign manager Lee Atwater comment-
ed before the ad’s release, “By the time we're finished, they’re going to
wonder whether Willie Horton is Dukakis’ running mate.”?” The ad was
“widely condemned for playing on racial fears by featuring a Black man’s
mug shot and linking Blackness with depravity.”?° Because the “Wil-
lie Horton” ad successfully raised white fear and helped put H.-W. Bush
in the White House, it “remains the key reference point for dog-whistle
politics.”?!
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By this point, the unreasonable fear of Black criminality had grad-
uated to rank paranoia in the American imagination. Yet, false political
amplification continued into the Bill Clinton administration. Clinton,
a Southern Democrat, was heir to the race conservative tradition of
dog-whistle race-politics and continued to exploit white race paranoia.
Determined to out tough the law-and-order crowd, Clinton went so far
as to appoint a military general with no experience in drug abuse to im-
plement his “war on drugs.”**

Despite Clinton’s protestations, the roots of white race fear, a fear
that has always been rooted in racial prejudice, preceded the rise in urban
violence in the 1980s and early 1990s by generations. Clinton’s attempt
to justify historical white paranoia sounds strangely similar to the jus-
tifications offered for the violation of the natural, human, and Second
Amendment rights of Black folk through the white domestic terrorism
of the Jim Crow era, until the 1960s and beyond.

Under Clinton’s administration, the Black criminal reached super
villain status. The Clinton administration adopted political scientist John
J. Dilulio Jr.’s super predator theory. The theory predicted that a new
wave of crime would overtake the country due to the rise of young urban
super predators who were “brutally remorseless youngsters,” “the young-
est, biggest and baddest generation any society has ever known.”* The
myth continued a long pseudo-scientific tradition that insisted on imagi-
nary Black biological inferiority and depravity. The myth also continued
a tradition almost as long, the “the dread of armed blacks,” except now
they were not simply armed and revengeful, they were monsters with evil
predilections.?

Clinton, during a speech, legitimized stereotypical media construc-
tions that sensationalized Black crime:

Blacks must understand and acknowledge the roots of white fear in

America. There is a legitimate fear of the violence that is too prev-

alent in our urban areas . .. By experience or at least what people

see on the news at night, violence for those White people too often
has a Black face.”®

The problem is that white fear patterns are inconsistent with statis-
tical reality. Gallup polling since the late 1980s has consistently shown
that most Americans believe crime is getting worse when it is getting
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better.” Gardner attributes this phenomenon partly to the media, ex-
plaining that the media sensationalizes crime and warps the public
perception of reality.

Another problem with Clinton’s remark is that it conflates media
coverage with reality. That is, he hangs the legitimacy of white fear on
“what people see on the news at night.” Clinton suggests that anything
portrayed or reinforced by the media legitimizes perceptions based on
the coverage, no matter how false or ridiculous. In other words, Clinton
presumes that a statistically unreasonable fear of Blackness, if promoted
by the media, is legitimate and, thus, reasonable.

However, the media concentrates “heavily on individual acts” and,
thus, media coverage reveals “little about broader contexts and issues.”?’
That is, media coverage misrepresents the actual players in the crime saga
in narrates. Clinton’s statement about the “black face” of crime reflects
this misrepresentation. His suggestion that crime has a Black face is syn-
onymous with saying the victims of crime have a white face. But even if
crime had a “black face,” the victim’s face would not be white.?%

The truth is that people commit crimes overwhelmingly against
members of their own race.?® Therefore, in the white community, crime
overwhelmingly has a white face, not a Black one. Similarly, the group
who should be most fearful of young Black males are not white males,
or white females, but other young Black males. Still, Hillary Clinton
described super predators as urban youth with “no conscience, no em-
pathy.”*® The superstition of the Black super subhuman legitimizes
presumptions of Black dangerousness. Americans take these presump-
tions with them into the jury box. Judges bring them to the bench. Cops
are armed with them on the streets.

Unsurprisingly, the super predator theory was discredited after
crime fell dramatically over the next several years and both Hillary Clin-
ton and Dilulia, Jr. have since apologized.”® However, as observed by
professor of criminology Bahiyyah Muhammad in 2018, “That super
predator myth really scared generations” and that fear is “continuing to
go on, even in the midst of the apology for it.”** It is difficult to believe
that Clinton did not know, or at least have access to, the actual facts and

286. Justin McCarthy, Perceptions of Increased U.S. Crime at Highest Since 1993,
Garrur (Nov. 13, 2020), https://news.gallup.com/poll/323996/perceptions-
increased-crime-highest-1993.aspx.

287 GARDNER, supra note 19, at 207.

288. Id. at 210.

289. Id.

290. Leah supra note 283.

291. Id.

292. Id.; Robin Abcarian, Column: Maga hats and blackface are different forms of
expression, but they share a certain unfortunate DNA, LA Times (FEB. 5,2019),
https://www.latimes.com/local/abcarian/la-me-abcarian-maga-hat-20190205-
story.html [https://perma.cc/X88V-J7FB].



THE NEW DREAD, PART I 71

statistics on crime and race. Thus his sole purpose must have been to
legitimize white paranoia and increase his support through white fear.

3. The Presidency of White Fear

During his 2016 presidential campaign, Donald Trump resurrect-
ed the southern strategy in full, using “Make America Great Again” and
Nixon’s racially coded language of “law and order.””* Indeed, Trump
even trumped the southern strategy, reaching back to a political playbook
straight out of the Jim Crow political era. During his presidential run
in 2016, Trump labeled African American communities “war zones.”?*
He added, “Right now you walk down the street and you get shot” and
retweeted false statistics that claimed Black people are at fault for most
white Americans that are killed.® In reality, the reverse is true.”® Other
whites kill most whites.*” While it is unclear whether Trump is a white
supremacist, he clearly set out to exploit the race-prejudiced fears of race
conservatives.

Throughout his presidential campaign, his presidency, and his run
for a second term, Trump longed for the times of Gone with the Wind,
evoking the “old days” of mob rule and domestic terrorism of African
Americans in the South.?® In her bestseller, White Fragility, Robin Di-
angelo opines, “Claiming the past was socially better than the present
is . .. .a hallmark of white supremacy.”?” After an aggressive protestor’s
demonstration at one of his campaign rallies, Trump stated:

Oh, Ilove the old days, you know? You know what I hate? There’s a
guy, totally disruptive, throwing punches, we’re not allowed to punch
back anymore. I love the old days. You know what they used to
do to guys like that when they were in a place like this? They’d be
carried out on a stretcher, folks. You know, I love our police, and I
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really respect our police, and they’re not getting enough. They’re

not. Honestly, I hate to see that. Here’s a guy, throwing punches,

nasty as hell, screaming at everything else when we’re talking, and

he’s walking out, and we're not allowed —you know, the guards are

very gentle with him, he’s walking out, like big high fives, smiling,

laughing —Id like to punch him in the face, I'll tell you.”*"

This was not Trump’s first time advocating vigilante justice. The
Huffington Post reports that “[Trump] encouraged the mob justice that
resulted in the wrongful imprisonment of the Central Park 5,” referring
to five African American teenagers that were falsely accused of raping
a white woman in Central Park in the 1980s. Even then, Trump raged,
“They should be forced to suffer” and “executed for their crimes,”*! a
response eerily reminiscent of the rabid racists of the Jim Crow South
who lost rational thought at the mere rumor of a Black man raping a
white woman.*?

Trump then released an ad not just calling for the reestablishment
of the death penalty in New York state, but for it to apply to children
as well.*® OQOutlandishly, the ad was released before the falsely accused
teenagers had even been tried and convicted of the rape.* To this day,
Trump believes the teenagers, now men, are guilty, despite undisputable
DNA evidence and an admission from the real rapist.**® He considered
the settlement New York City reached in 2014 to be “a disgrace” and
during his 2016 campaign, Trump continued to insist on the guilt of the
Central Park Five 3* The entire affair demonstrates the irrationality of
white race paranoia, its consequences for Black people, and the refusal
of those infected to acknowledge these impacts.

As Ibram X. Kendi points out in his seminal work, Stamped from
the Beginning, Trump’s “Birther Theory,” the ludicrous claim that Presi-
dent Barack Obama was an illegal alien, “proved to be the beginning of
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his successful presidential campaign of bigotry.”*” On the Fox News Net-
work, Trump commented, “If you are going to be President of the United
States, you have to be born in this country, and there is a doubt as to
whether or not he was. He doesn’t have a birth certificate.”**® During an-
other interview on Fox News, he suggested Obama’s birth announcement
was fraudulent.*® On NBC, Trump claimed he had dispatched investi-
gators to Hawai’i to investigate the President Obama’s birth certificate.
He had people studying the birth certificate and “you can’t believe what
they’re finding.”! Of course, at a later date on CNN, either not aware of
his earlier statement or despite it, he claimed that the birth certificate was
missing and that it doesn’t exist.’!' In the wake of all of this, 40 percent
of Republicans believed the false and evidence-less claim that President
Obama was a Muslim born in Kenya.’'?

Perhaps, Trump’s most effective effort at fear-mongering resulted
in the storming of the Capitol on January 6, 2021. For months, Trump
had trumpeted claims that the Democratic Party stole the presidential
election of 2020, dog-whistling that Black Democrats were responsible
for the stealing. Donald Trump Jr. called for “total war.”**®* Trump’s po-
litical strategy for contesting the election started before he had even lost.
Both he and the Republican Party successfully convinced the Republican
base that voter fraud was a major problem. In June 2020, Trump sug-
gested that if he lost the election, voter fraud was to blame.*'* Of course,
no evidence existed to support this political maneuver.’ It seemed like
Trump was putting together a contingency plan in the event that he lost
the election, which he did.

When the election results were announced, President Trump imme-
diately vowed not to accept them and filed several unsuccessful lawsuits
contesting them.’'® He prodded his Attorney General to proclaim the
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election suspect and was refused. He wanted to consider the nuclear op-
tion, a declaration of martial law to re-hold the election, but his advisors
informed him that this was not an option.?"”

Then, Trump deployed the most dangerous contingency, even
worse than the nuclear option. The sitting president of the United States
incited the more extreme sectors of his base to physically prevent Con-
gress from certifying the election.’®® Some of Trump’s supporters openly
called for violence against congresspersons and Vice President Mike
Pence.’® A 200-year American tradition of peaceful transfer of power
was under siege.

On the day of the confirmation vote, Trump’s supporters flooded
Washington, DC.**! They met up with Trump and other conservative
figures at the Ellipse within the National Mall, a couple of blocks away
from the Capitol.?* Several Republicans addressed the crowd, including
Trump advisor and former New York mayor Rudy Giuliani, wherein Gi-
uliani called for “trial by combat.”*
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Trump’s speech pulsed with revolutionary fervor.** He avowed
he would “never concede.”® He encouraged the crowd to “fight like
hell.”®* Trump, then, suggested that the crowd had the power to pre-
vent Biden from taken office and encouraged the riled crowd to descend
on the Capitol as Congress prepared to certify President-elect Biden’s
victory.**” They did as encouraged.” The rioters breached the police
perimeter, forced entry, and swept through the Capitol Building, forc-
ing elected officials and their staffs to hide and, eventually, surrender the
building.*” Some of the insurgents attacked police officers and reporters.
Others searched for congresspeople to intimidate, assault, hold hostage,
or, conceivably, even murder.

Trump was “initially pleased” with the actions of his supporters and
refused to intervene.** But after continuous pressure from influential
conservative leaders, he reluctantly asked the rioters to go home, though
they were simultaneously excused their crimes:*!

This was a fraudulent election, but we can’t play into the hands of

these people. We have to have peace. So go home. We love you.

You're very special. You’ve seen what happens. You see the way

others are treated that are so bad and so evil. I know how you feel 3%

Later in the day, Trump was unapologetic: “These are the things and
events that happen when a sacred landslide election victory is so uncere-
moniously & viciously stripped away from great patriots who have been
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badly and unfairly treated for so long.”*** From the beginning of Trump’s
presidency to the end, the art of fear exploitation was at its best.

4. The Race of Police Fear

National Security Expert, Matthew Horace, who spent decades
in various state and federal law enforcement institutions, promptly ex-
plains in his book, The Black and the Blue, “Implicit bias lives in our
police departments, just as it exists among our coworkers, families, and
associates.”** He adds, “[I]t affects us all and consumes some of us. . . .
Unfortunately, when [implicit biases] are held by someone with a badge
and a gun, and the power to take a life, those biases can play out negative-
ly and people who shouldn’t be end up dead.”*

Studies support Horace’s view. Global health scholar Aldina
Mesic reports:

[T]here is experimental evidence from computer simulation studies

to support the hypothesis that implicit racial biases influence police

officers’ decisions whether to shoot unarmed suspects. There is also

evidence from investigations of actual police incidents that police

are more likely to use lethal force with black suspects than white

suspects. Our findings suggest that the degree of racial bias among

police officers in a state may be related to underlying levels of struc-

tural racism in that state.’*

Professor Lee points out:

Racial stereotypes linking certain minorities with criminal activity
often cause ordinary people to fear those minorities. The same racial
stereotypes linking Blacks and other minorities with criminal activ-
ity that influence most people are likely to influence police officers
as well,especially those who work in high-crime neighborhoods and
have repeated contact with individuals involved in criminal activity.*?’

Finally, Resmaa Menakem, in his New York Times Bestseller, My
Grandmother’s Hands, notes:

The police body senses that all bodies need its protection. However,
it sees Black bodies as often dangerous disruptive, as well as super-
humanly powerful and impervious to pain. It feels charged with
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controlling and subduing Black bodies by any means necessary —in-

cluding extreme.**

James Baldwin wrote in 1972, “The white cop in the ghetto is as
ignorant as he is frightened, and his entire concept of police work is to
cow the natives.”* Several police shooting cases over the past few years
illustrate this point. In 2015, police officer Darren Wilson fired twelve
shots from a .40 caliber pistol at unarmed teenager Michael Brown in
Ferguson, Missouri. Wilson testified before the grand jury, “as if he was
describing an altercation with a Monster, not an eighteen-year-old.”3*

Wilson, roughly the same height as Brown, testified that Brown hit
him with his fists two times and that he feared “the third one could be
fatal.”**! He subsequently shot Brown two times and then alleged that
Brown ran towards him through a hail of gun fire.**? He shot Brown “at
least once” causing Brown to merely “flinch” without breaking stride.’*
Wilson then claimed that he shot at Brown several more times, hitting
him “at least once” causing Brown to “flinch again.”?*

If this was not already fantastic enough, his next description was
straight out of an Incredible Hulk movie script.*® Wilson testified that
after being shot at least twice, Brown “looked like he was almost bulking
up to run through the shots like it was making him mad that I'm shooting
him.”¥*¢ Wilson’s testimony made it seemed like he was facing a raging
bull: “He made like a grunting, like aggravated sound . .. And the face
that he was looking straight through me like I wasn’t even there, I wasn’t
even anything in his way . . . . Just coming straight at me like he was going
to run through me.* And when he gets about 8 to 10 feet away, I look
down, I remember looking at my sites and firing, all I see is his head, and
that’s what I shot.”?*® At some point, Wilson also described Brown as
a “demon.”¥

However, the facts from some witnesses tell a different story and
suggest that paranoia, or something worse, distorted Wilson’s percep-
tion. Dorian Johnson, who was walking with Brown at the time, recalls
Wilson pulling up next to them and commanding, “Get the fuck on the
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sidewalk.”® Johnson responded, “We’re just having a conversation.
We'll be out the street shortly.”*5! Then, Wilson turned around and pulled
in front of Brown and Johnson, retorting, “What the fuck did you say?”35
Wilson then opened his car door quickly, hitting Brown and Johnson with
the door.**® The door bounced off them and back on to Wilson.** Wilson
then grabbed Brown by the throat and pulled him towards the window.>5
Witness Tiffany Mitchell saw “[Brown] tussling through the window. . .
the kid was pulling off and the cop was like pulling in.”** As Brown was
trying to escape the choking, Wilson let go of Brown, reached for his gun,
and trained it on Johnson and Brown.*” According to Johnson:

[I] was still standing in the window shocked that it’s going this

far . . . it literally was second after second going up. You could see

the anger pouring out of his pores! And I was just like ‘why is he this

mad?’ we didn’t, we didn’t literally do anything. I had nothing around

my waistline or anything that made it look like I had something to

defend ourself. Mike Brown had nothing. He had on flip flops for

God’s sake. He had nothing that looked like a weapon. So, for offi-

cer Darren Wilson to feel that threatened to where he pulled out his

firearm . .. I was shocked even more like what was he finna do? And

in the midst of him saying, ‘Stop! Stop’ ‘fore I fuckin’ .. but before

he can say it a second time. .. BOOM! The gun just went off! I was

so afraid to look at myself. . . I'm like please God don’t let me be

shot. .. But when I looked over at Mike, he was the one bleeding.’*

Johnson and Mitchell are describing the opposite of what Wilson
told the Grand Jury. Johnson asserts that he and Brown were clearly
unarmed and confessed confusion about what made Wilson “feel that
threatened to where he pulled out a gun.”* Several witnesses agree on
what happened next. Johnson emphatically stated, “I saw with my two
eyes Darren Wilson shot his gun a second time with Michael Brown back
facing him and me.”*® Witness Piaget Crenshaw said, “[Brown] was un-
armed, he ran for his life, they shot him, and he fell.”**! Michael Brady
recalls, “The officer gets out of the car, just emerges and immediately
starts shooting.”3

The witnesses and Wilson’s description of Brown tell a story of
crazed paranoia, not of self-defense. The real culprit that “threatened
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[Wilson] to where he pulled out a gun” and to shoot Michael Brown sev-
eral times was the monstrosity of Blackness. That is, Brown was armed,
but only with his Black skin. Ultimately, Wilson murdered Brown not be-
cause he was an aggressor, but because of the white paranoia that Black
skin provokes.

In 2016, Officer Jeronimo Yanez stopped Philando Castile in a sub-
urb of Saint Paul, Minnesota.’®® Philando’s girlfriend, Diamond Reynolds,
was in the passenger seat and her four-year-old daughter was in the back
seat.*® Yanez requested Castile’s documents. Castile, calm and polite,
notified the officer that he had a gun in the car for which he had a permit
to carry.*® Yanez responded, “Okay, don’t reach for it, then. . . don’t pull
it out.”* Castile responded, “I’'m not pulling it out.” Castile’s girlfriend
also told Yanez, “He’s not pulling it out.”*” Yanez, in his paranoia, ap-
parently began to see things that were not there. He raised his voice and
repeated, “Don’t pull it out!” before quickly pulling his weapon. Reyn-
olds screamed, “No!” But before she could finish her sentence, Yanez
shot Castillo five times in rapid succession.®® Castile moaned, “I wasn’t
reaching for it.” Reynolds yelled, “He wasn’t reaching for it.” Yanez, ap-
parently still deluded, again hollered, “Don’t pull it out!” Reynolds again
responded, “He wasn’t.” Yanez, recovering his senses, finally said, “Don’t
move! Fuck!” The state charged Yanez with Castile’s death. At his trial
the officer testified, “I thought I was going to die.”*® A jury found Yanez
not guilty.

Would Castile have been shot if he were white? The circumstantial
evidence suggests he would not. Castile volunteered his possession of a
legal firearm. He made no false movements. But Yanez was afraid, too
afraid, which caused him to grossly overreact. Why was he so scared? It
could not simply have been a licensed gun owner exercising his constitu-
tional rights. The only thing that makes sense is that Yanez’s fear turned
to paranoia not because of a gun threat but due to the officer’s perception
of an inherent danger of a Black man with a gun.

Another example of irrational police fear occurred in Tulsa, Okla-
homa in 2016. Terrence Crutcher was walking down the road when
Officer Betty Shelby got out of her patrol car and asked him whether a
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nearby SUV was his.*”® Crutcher put his hands in his pocket and Shelby
ordered him to remove them.””" Crutcher complied. He put his hands
up in the air then walked away with his hands up.’”> Shelby drew her
weapon and commanded Crutcher to stop and get on his knees, although
none of the other officers present drew their weapons.’””® Crutcher did
not comply. He kept walking with his hands in the air.>™ Shelby then shot
Crutcher multiple times.’”

Crutcher was unarmed, had not threatened Shelby or anyone else,
and had not been wanted for any crime.””® There was nothing suspicious
about Crutcher.””” His only crime seemed to be disobedience.’”® Horace
offers a better explanation: “Crutcher, like so many black men, was dead
because too many of us view an African American man as the real-life
boogeyman.”?” At trial, Shelby testified, “I’ve never been so scared. . . I
thought he was going to kill me.”*®® However, as Horace notes, “If any-
one should have been in fear for his life, it was Crutcher. Shelby had her
gun trained on him. .. He was surrounded by armed police.”*! Never-
theless, the jury found the officer not guilty.*®

Shelby’s irrational fear made her abandon her training and skip
steps in the use-of-force continuum. Horace, who was “an ATF agent
and an agent training instructor at the Federal Law Enforcement Train-
ing Center in Brunswick, Georgia, explains:

There are five steps in the continuum. The officer’s first step is to

establish command presence. 1f officers present themselves well, no

force is required in most cases. . . The next step is verbalization,

which refers to the officer establishing verbal contact with the indi-

vidual. The officer should give very clear, concise, nonthreatening
instructions. . . As you talk with people, your tone should be po-

lite but authoritative. . . Sometimes you must shorten commands

or raise your voice. Unfortunately, some officers arrive on the scene

and immediately start shouting commands, addressing people dis-

respectfully, and treating victims like suspects. African Americans

and Latinos know this response all too well. . . The next step up

is empty hand control. Now, you are using bodily contact to con-

trol the subject in a way that protects the individual and you. . . if

there is resistance, we start moving to the next level. . . intermediate

force . . . Officers may have to use punches and kicks to restrain an
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individual. They can use batons or chemical sprays or tasers to get
the person under control . . . you may need to swarm an individual
and take the person down to the ground ... None of this stuff looks
pretty. . . In Crutcher’s case, Shelby skipped the use of intermediate
force and went from verbalization immediately to the last step on the
continuum —the lethal force that took Crutcher’s life.’3

If Shelby did not follow proper procedure and irrationally perceived
a threat to her life, how could she have acted reasonably? Professor Phil-
ip M. Stinson suggests one explanation: “As soon as the officer gets on
the witness stand and says, ‘I was fearing for my life,” many juries are not
going to convict at that point ... We’ve seen it over and over again.”
The facts here suggest just that. Stinson’s research found that from 2005
through 2017 state police shot and killed an average of 900 to 1,000 peo-
ple per year, but decisionmakers convicted only twenty-nine officers for
either murder or manslaughter.® Juries convicted fifteen of them, and
fourteen others pled guilty. But more than twice that, thirty-three offi-
cers, were not convicted by a jury, plea, or otherwise after being arrested
and charged with murder or manslaughter.

These numbers represent a police conviction rate of about 46 per-
cent in unarmed shooting cases.* In 2015, the federal conviction rate was
around 98 percent measured by pleas and trial convictions.®®” State juries
convict around 80 percent of defendants accused of serious crimes.* All
told, juries are much less likely to convict cops than civilians. This fact is
true even without controlling for race. As legal scholar Corinthia A. Car-
ter notes, the bottom line is, “Officers are given special treatment whereas
civilians would be charged and sentenced to the full extent of the law.™®

And juries are even more likely to find cops innocent when African
Americans are the victims. That is,jury verdicts reflect the biases and fears
of the jurors themselves, meaning that many verdicts are determined, in
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part, by juror subjectivity. Horace remarks, “As jury after judge after jury
has refused to find officers guilty of anything, including misdemeanor
charges, in deaths of unarmed black men and boys, America is saying to
us that it is officially reasonable to be afraid of a person just because he is
black. And because you fear him, it is okay to kill him.”**

Juror subjectivity is less concerning on its own because all people
bring their biases and fears into the courtroom. But white Americans
dominate the general population and are often overrepresented in the jury
system, meaning that Black victims in civil cases and Black defendants in
criminal cases are often exposed to juries permeated with white bias.

Lee notes, “Not only are individuals more likely to perceive mildly
aggressive behavior as more threatening when performed by a Black per-
son than when performed by a White person, they also are more likely to
compute more hostility in African American faces than in white faces.”*!
Furthermore, negative racial stereotypes about African Americans are
“more likely to lead to behavior errors” when individuals are “forced
to make a quick decision.”**? Studies, for example, have confirmed the
presence of implicit bias in the most dangerous contexts: when those that
are biased are armed with guns.*? Shooter bias describes a cognitive
condition where “individuals are quicker to identify weapons and slower
to recognize harmless objects, like tools, in the hands of a Black person
than in the hands of white persons.”**

Lee describes how shooter bias may be transferred to jurors in
cases where the state attempts to prosecute police officers like Wilson,
Yanez, and Shelby for criminal homicide:

In self-defense cases, a critical question is whether the defendant’s be-

lief in the need to use deadly force in self-defense was reasonable. A

defendant claiming self-defense to defend against a homicide charge

will only be acquitted if the jury finds that the defendant honestly and

reasonably believed it was necessary to use deadly force to protect

against an imminent, unlawful threat of death or serious bodily inju-

ry. If most individuals would be more likely to ”see” a weapon in the

hands of an unarmed Black person than in the hands of an unarmed

White person and are thus more likely to shoot an unarmed Black

person when they would not shoot a similarly situated White person,

then jurors in self-defense cases may also be more likely to find that an

individual who says he shot an unarmed Black person in self-defense

because he believed the victim was about to kill or seriously injure him

acted reasonably, even if he was mistaken. Jurors are unlikely to re-

alize that negative stereotypes about Blacks may be influencing their

evaluation of the reasonableness of the defendant’s beliefs and actions

unless they are made aware of this possibility.>*
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In other words, jurors “[a]re often unaware of the extent to which
implicit racial bias can influence perceptions of fear and reasonableness
determination in self defense cases . . . in the run-of-the-mill case, when
an individual claims he shot and killed a Black person in self defense,
legal decision makers are likely to find reasonable the individual’s claim
that he felt his life was being threatened.”* Several studies suggest the
same. One study found that jurors are biased against darker-skinned lit-
igants and that this may influence jurors’ “interpretation of evidence, in
turn, predict[ing] subsequent guilty verdicts.”*’

Statistics about justifiable homicide reveal irrational police fear in
its starkest form. About 2 percent of all homicides are deemed justifiable
by law enforcement officials.**® Though this is the average, this percent-
ages fluctuate wildly along racial lines** When Latinx individuals kill
African Americans, law enforcement finds the killings justifiable around
5 percent of the time.*® When African Americans kill other African
Americans, law enforcement deems the homicides justifiable 2 percent
of the time. However, when Blacks kill whites, law enforcement only
finds the homicides justifiable 1 percent of the time.*! Most tellingly,
when whites kill Blacks, law enforcement finds the killings justifiable a
whopping 16 percent of the time.*” This figure suggests a presumption of
threat based on Blackness alone.

White America does not hold a monopoly on irrational race fear.
Black men’s fear of police officers is disproportionate to the statistical
reality of police shootings as well. Compared to the number of encoun-
ters Black males have with the police, only a small percentage result in
death.*® On the other hand, Black men are more likely to have repeat-
ed encounters with the police, increasing the chances of police violence.
More importantly, African American men are over twice as likely to ex-
perience police violence than White men are. And as a whole, irrational
Black fear of police violence generally poses no threat, while irrational
police fear of Blackness can be deadly. So, Black victims bear the harm
and the blame.

In the normal criminal context, homicides that result from legally
unreasonable conduct are per se criminal. This means that criminally
negligent defendants, irrespective of social placement, should be found
guilty of involuntary manslaughter, criminally negligent homicide, or
imperfect self-defense where a defendant acts objectively unreasonably
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despite being subjectively genuine in his fear. All three are felonies.
However, when white police officers kill unarmed Blacks, subjective fear
(genuine fear) becomes per se reasonable.

The result should be the opposite. Police officers should be more
careful, more patient, less frazzled, and less willing to shoot civilians
because of their training, power over life and death, experience with vol-
atile situations, and duty to protect and serve. To make this contradictory
double standard clearer:

Variations of ‘I feared for my life’ get repeated over and over by

law enforcement professionals who fired their weapons when they

shouldn’t have . .. Will that phrase become the standard, default

defense—the magic words—of almost any law enforcement pro-
fessional who pumps bullets into a person of color? . .. I f so then
should Black men routinely be frightened of being shot by police,
especially when they are pulled over for little or no reason? What if

one of those Black drivers, scared to death, were to shoot the police

officer who pulled him over? Does ‘I feared for my life’ constitute a

valid defense for that dark-skinned man?4*

V. Social Otherness/The Social Justice Inversion

Fear is only one side of the equation. It explains to a large degree
the irrationality that causes too many officers to act prematurely. How-
ever, that irrational fear alone might not have caused those officers to
pull the trigger had they valued Black life the same as they do white
life. They may have been more inclined to stick to their training, follow-
ing the force-continuum or, at least, seizing a moment to second guess
themselves.

The more white America undervalues a victim of deadly force, the
less likely courts and juries are to find that the force used against the
target was unreasonable. That is, an inverse relationship exists between
the social status of the target and the degree of unreasonableness the law
is willing to tolerate. The lower the victim’s social status, the higher the
court system’s tolerance; the darker the victim is racially, the more rea-
sonable irrational fear appears to be to the decisionmaker.

A. History of Racism and Degradation

Race and color unequivocally influence an individual’s social
worth.*® This race/worth hierarchy appears in its rawest form in the
adoption industry. Dr. Brian H. Williams notes, “Children of color are
devalued at all stages of life.”*® The cost of adopting a white child is ap-
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proximately $35,000 plus legal expenses.*”’ Biracial children’s adoption
costs range between $24,000 and $26,000.4® Adopters see Black babies
as worth only $18,000.4” Some agencies even run specials like buy one
Black baby and get another half off.*® Families adopt Asian and white
children at much higher rates than African American children.*! The
adoption rates reflect this hierarchy.*?

Today’s social worth index reflects centuries-old imaginary catego-
rizations of race. The concept of race was invented by European French
Zoologist Carl Linnaeus and perfected by American pseudo-scientist
Samuel Morton in a successful effort to justify slavery. Linneaus was the
first to suggest a hierarchy of peoples and “classified varieties of humans
in relationship to their supposed education and climatic situation.”*?

The unwitting father of racism, Friedrich Blumenbach (1750-1840),
was Linnaeus’s disciple. Blumenbach was one of the first to label dif-
ferent geographical groups as races, although he believed, like Linnaeus,
that all humans were members of the same species.** Nonetheless, “Blu-
menbach’s hierarchical model of human races was a major factor in the
creation of the modern racists’ paradigm.”*®> American paleontologist
Stephen Jay Gould writes:

The shift from a geographic to a hierarchical ordering of human

diversity marks a fateful transition in the history of Western sci-

ence—for what, short of railroads and nuclear bombs, had more
practical impact, in this case almost entirely negative, upon our
collective lives and nationalities. Ironically, J. F. Blumenbach is the

focus of this shift—for his five-race scheme became canonical, and

he changed the geometry of human order from Linnaean Cartogra-

phy to linear ranking by putative worth.*®

Blumenbach derived his racial hierarchy from naturalist Georges
Cuvier’s (1769-1832) model.*”” Curvier created three races, maintaining
that the Mongolian race remained stationary in civilization and that the
Black race never progressed beyond utter barbarism.*® He believed that
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humans were created in a fixed state by God and blamed God for the
hierarchy he created.*”

Blumenbach imagined five categories in his race hierarchy, which
“with some slight variations . . . [is] still with us today:” (1) White—
Caucasians; (2) Yellow—East Asians and some Central Asians; (3)
Brown—South East Asians and Pacific Islanders; (4) Black-sub-Saharan
Africans; and (5) Red— American Indians.*® Blumenbach seated Cau-
casians, the name he coined to describe people of European descent,
at the top of the hierarchy.*! His reasons for doing so were whimsical
and speculative. One rationalization was that whites were “the most
beautiful” and the “closest to God’s image.”***> Another reason was Blu-
menbach’s fanciful notion that the first humans originated in the Caucus
Mountains, and other races degenerated from them as they spread further
and further from the Caucasian nucleus.*?® Of course, the notion that the
Caucus Mountains are the birthplace of humanity has been debunked by
scientific consensus based on evidence that placed the original homo sa-
piens in Africa. Using this scientific evidence and applying Blumenbach’s
reasoning, Africans would be the superior race, followed by Asians, with
Caucasians ranking somewhere near the bottom.

While Blumenbach’s hypothesis established the ranking of races,
modern racism (racism based on claims of biological supremacy) was
developed to justify slavery. Samuel Morton (1799-1851), an American
physician and paleontologist, and his disciples, the Mortonites, believed,
at least ostensibly, that African Americans were biologically inferior in
intellect and physical ability to whites; that they were a separate species
somewhere between apes and whites.** To justify African slavery after
Native American slavery became unsustainable, Morton moved African
Americans to the bottom of Blumenbach’s race tree and promoted Na-
tive Americans in the hierarchy.*?

A watershed moment of American white supremacy was the publi-
cation of the Mortonites’ 1854 book, Types of Mankind. Sussman writes,
“[T]he main purpose of the book was to show that findings of science
justified the institution of slavery.”*** The book shifted the basis of Black
inferiority from Blumenbach’s silly degeneration hypothesis to Morton’s
extravagantly ignorant hypothesis about skull sizes.*” The Mortonites
claimed that these purported differences in skull sizes proved that the
races represented separate species originating from disparate sources.**®
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However, Diangelo explains the true impetus behind the Mor-
tonites’ claims. She writes, “Black people are the ultimate racial ‘other,’
because social classifications based on race derived from ‘the need to
justify the enslavement of Africans.’”#* She explains, “Creating a sepa-
rate and inferior black race simultaneously created the ‘superior’ white
race: one concept could not exist without the other.”*° Thus, the idea of
Blackness became “essential to the creation of white identity,” an identity
defined exclusively by its opposite, making Blackness the very definition
of “other.”*!

As a result, white society began to use stereotypes about Blacks as
a depository for its fears, hostilities, and negative views about its human-
ity.#? As the “badges and indicia” of slavery transformed from chattel
slavery; to post-slavery domestic terrorism; to convict leasing; to share-
cropping; to Jim Crow lynching; to urban police violence; and now to
mass incarceration, white America seemed to project more and more of
what it loathed about its dark history onto its victims, its perceived oppo-
site, which its forebearers had deemed to be Blackness.***

One of the original white projections involves work ethic. For
example, “White masters of enslaved Africans consistently depicted Af-
ricans as lazy . . . even as they toiled at backbreaking work from sunup
to sundown.”* Of course, these white masters by law purchased Black
bodies to do work they did not want to or could not do themselves. Not
to mention, they forced the enslaved to work, so to claim an enslaved per-
son was lazy, even if they were, says something about the roots of lapses
in white critical thinking about race.

The myth of the rapacious Black rapist is also ironic. The rape of
Black women during and after slavery was so ubiquitous that almost no
descendant of slavery living today has purely African DNA.*5 Today,
white projection continues. The American mainstream now “depict([s]
blacks as dangerous, a portrayal that perverts the true direction of vi-
olence between white and blacks since the founding of this country.”+¥*

In the end, modern science has established that humankind origi-
nates from a single African ancestor.*’ Science has also recognized that
there is no such thing as race from a phenotypical standpoint.*® Although
race is not real as a phenotypic expression, too many Americans have
either not gotten the memo or refused to believe its contents. Sussman
captures the incredulity of the scientific community:
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How can this be when there is so much scientific evidence against it?
Most educated people would accept the facts that the earth is not
flat and that it revolves around the sun. However, it is much more
difficult for them to accept modern science concerning human varia-
tion. Why is this so? It seems that the belief in human races, carrying
along with the prejudice and hatred of ‘racism,” is so embedded in
our culture and has been an integral part of our worldview for so
long that many of us assume that it just must be true.**’

The degradation of Black life began as a rationalization of slavery.
I t then transformed into white American projection, which rationalized
Black degradation post-slavery. At one point in American history, this
effort even became nigh genocidal.

B. American Eugenics

Eugenics, a junk science form of racism, also elevated the belief in
inherent Black criminality, particularly in the United States’ urban cit-
ies that boasted elite groups of academics, social and natural scientists,
business leaders, and government officials. Eugenics is based on genetic
determinism: the belief that genes alone determine character and capac-
ity, with educational and environmental factors playing little to no role.*°
It also encompasses government policies like selective breeding, forced
sterilization, and anti-miscegenation laws.*

According to the National Center for Fair and Open Testing, eu-
genics “[h]istorically has claimed that Europeans, particularly those from
northwestern Europe, are genetically superior intellectually, physically
and morally.”* In the United States, the American eugenics movement
was based on the idea that race, a social construct, was hereditary and
that the Black race and, to a lesser extent, southern and eastern Europe-
ans, were less intelligent, and thereby more prone to poverty and crime.**
Initially, the early movement even considered Italians and Greeks infe-
rior despite the fact that Ancient Greece and Rome provided the entire
model for western civilization.*** Indeed, aside from the Mediterranean
states, Europe did not develop comparable civilizations until well into
the Common Era, hundreds of years after the Middle East, Africa, India,
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China, South America, and Central America had already established
great civilizations.*¥

Yet, Frances Galton, the father of Eugenics, stated, “I do not join in
the belief that the African is our equal in brain or in heart; I do not think
that the average negro cares for his liberty as much as an Englishman, or
as a self-born Russian; and I believe that if we can in any fair way, possess
ourselves of his services, we have an equal right to utilize them to our
advantages.”*6

Eugenicists, heavily influenced by Charles Darwin’s Origin of Spe-
cies and his theory of natural selection, sought to create a master race and
eliminate social and economic ills through forced sterilization and by dis-
couraging the reproduction of groups with less desirable traits. Indeed,
the American eugenics movement provided Adolf Hitler with his model
of a master race and inspired his genocidal efforts to exterminate Jew-
ish people in Germany.*’ “I have studied with great interest the laws of
several American states concerning prevention of reproduction,” Hitler
wrote.*8 Germany had no sterilization laws until 1933, while American
states began to pass sterilization laws in 1927*° Furthermore, Germany
modeled its sterilization law after an American statute. Educator and so-
ciologist Harry Laughlin, “an enthusiastic supporter of the Third Reich,”
40 created the model.®! Laughlin called for the sterilization of millions of
people he categorized as defective.*

The American eugenics movement was not a fringe one. In fact,
“[a]t the turn of the 20"™-century, eugenics was widely accepted in the
United States as a solid science among the country’s top psychologists,
scientists, politicians, and social thinkers.”*? In 1928, America’s top uni-
versities featured almostfour hundred eugenics courses.** By 1930, thirty
states had adopted forced sterilization laws, many inspired by Laughlin’s
model.**® Why were eugenics and forced sterilization so popular?
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In his book War Against the Weak, eugenics expert Edwin Black
argued that eugenics allowed “influential and eloquent thinkers . . . to
slap numbers and a few primitive formulas on their class and race ha-
tred, and, in so doing create a passion that transcended simple bigotry.”#
According to William Tucker, professor of psychology at Rutgers Uni-
versity, “One reason that the eugenics movement was so influential at
the time was because it provided a scientific solution or a supposedly
scientific solution to a political problem.”*’ Van Jones explains that “in
1900, there was no middle class in America. In 1900, there was no week-
end in America. There’s not one single paid holiday. We had this extreme
laissez-faire, Social Darwinist reality, and the vast majority of Americans
were fighting to change it.”*8

The people correctly identified the source of their poverty as un-
regulated, laissez-faire capitalism, and “took to the streets, held massive
general strikes, demanded better living and working conditions,” to
change it.** If the people were correct then, as biology professor Gar-
land Allen explains, “The true way to fix that is to pay higher wages and
to give people a better environment in which to live.”* This solution
was untenable to the profitmongering powerholders at the time. The
other option was manipulating biology, “and it was clear which explana-
tion would be preferable to the captains of capitalist industry in the early
20™ Century.”*! The robber barons, including such industrialists as John
D. Rockefeller, Andrew Carnegie, and other members of the super rich
began donating massive amounts of money to research initiatives aimed
at proving that social ills like poverty were hereditary and, thus not, a re-
sult of capital’s ruthless exploitation of labor.* These titans of industry,
along with many other Americans, believed that:

Society should not coddle in any way the poor. Don’t help them.

Don't help them through charity. Don’t help them through legisla-

tion. You see, if you help them, according to the Social Darwinists,

you would only enable them to reproduce more of them. Society

would be better if we instituted survival of the fittest. We would get

stronger, just as species become stronger when their weakest mem-

bers die off and their strongest members live on to reproduce.*®

However, genocide by attrition would take too long, “so many
eugenicists considered a quicker solution, one that would eventually
be used by the Nazis, euthanasia.” Some called for outright execution
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and the lethal neglect of newborns considered defective.** One solu-
tion which all, including the Supreme Court, could agree on was forced
sterilization.*s

In 1927 in Buck v. Bell, the Supreme Court upheld a Virginia forced
sterilization statute based on Laughlin’s model, holding, eight to one,
that the law was constitutional.*® The holding featured one of the most
infamous statements of a sitting Supreme Court justice. In his opinion
upholding the law, Chief Justice Wendell Holmes stated, “Three genera-
tions of imbeciles are enough.”*’

Another impetus for the American eugenics movement was plain
old racism. According to political writer Seema Metha, “Eugenics arose
in the U.S. as the gains Black people had made during the Reconstruction
era came under attack by white people aiming to maintain power.”*# For
eugenicists, criminality and violence are engrained in the Black DNA.

In Skinner v. Oklahoma (1942), the Supreme Court overturned an
Oklahoma statute rooted in eugenics that authorized the forced steril-
ization of criminals, but only for a particular brand of criminal.*® Under
the Oklahoma statute, criminals who committed crimes typically asso-
ciated with Blacks and poor whites, like theft and robbery, were liable,
while criminals who committed crimes associated with the business and
political classes, like embezzlement, were not.*” The Skinner court ruled
the statute to be unconstitutional because it was unevenly applied in
violation of the Fourteenth Amendment’s Due Process and Equal Pro-
tection Clauses.

Justice William O. Douglas captured the apparent dangers of forced
sterilization laws in his majority opinion: “The power to sterilize, if ex-
ercised, may have subtle, far-reaching and devastating effects. In evil or
reckless hands, it can cause races or types which are inimical to the dom-
inant group to wither and disappear.””' The opinion, however, did not
prohibit forced sterilizations generally, which was used to control people
of color and other “undesirable” populations.*’”> North Carolina’s eugen-
ics program, for instance, remained primarily focused on breeding out
Black people.*”
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In the end, “Eugenics was nothing less than an alliance between bi-
ological racism and mighty American power, position and wealth against
the most vulnerable, the most marginal and the least empowered in the
nation.”** The American eugenics movement established the “suprem-
acy of the white race in the United States of America, without racial
prejudice or hatred,”# and thus allowed well-meaning purveyors to in-
form urban law and policy that continued to bottle the African American
community in without consequence. One of the great American ratio-
nalizations allowed non-southerners to “claim they harbored no ill will
toward Negroes,” because eugenics was simply a matter of science.*’s
Eugenics absolved northern white supremacists, who did not want to be
associated with the rabid racists of the south, of accountability. As usual,
the costs were to be borne by those least able to absorb them.

1. The Legacy of Eugenics

Eugenic thinking came into public disfavor only after World War
II, which was a conflict motivated by eugenicist thinking.*”” Several “[0]
rganizations and journals changed the word eugenics in their names to
genetics to avoid association with the unpopular movement.”® But
many prominent scientists, encouraged by the discovery of DNA, con-
tinued to advocate for eugenics —only now with a fresh way to hide it.*”

Eugenic thinking, now hidden beneath the guise of genetics, cor-
rupted the race-related policies of post—Civil Rights conservative
presidential administrations. The Nixon and Reagan administrations, for
instance, advanced rhetoric and policies consistent with eugenic think-
ing. Indeed, these administrations came into power largely due to their
latent eugenicist rhetoric because most continued to Americans tacitly
support it.

The law-and-order era stemmed from President Lyndon B. John-
son’s anti-eugenicist policies, advancing civil rights and reducing poverty.
Johnson believed the reasons for crime and poverty to be solely environ-
mental and launched a war on poverty.*® His “Great Society represented
a total rejection of the eugenic worldview.”®¥! He passed sweeping leg-
islation aimed at securing the equal rights of immigrants, people with
disabilities, and the race-aggrieved,*? and by 1970, the war on poverty
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and other Great Society programs “led to the fastest and sharpest de-
crease in poverty in the country’s history.”#

Law professor Peter Edelman writes, “[t]he sixties saw an explicit
focus on reducing poverty, and poverty fell from 22.4 percent in 1959
to 11.1 percent in 1973. African American poverty dropped from 55.1
percent to 31.4 percent over the same period, with the historic civil rights
statutes enacted during the sixties playing a significant role.”*** How-
ever, “the success of these programs disrupted power relations across
the country.”*® Consequently, state, local, federal officials pressured the
Johnson Administration to defund these programs.*® The administra-
tion refused.*

The fact that Johnson’s programs were so successful “[went] com-
pletely against the genetic theory. No one was changing genes at this
time, this was done through social programs.”*3 Instead of accepting re-
ality, race conservative politicians launched a counterrevolution, arguing
that Johnson’s policies were either useless (because the poor and people
of color were incapable of being helped) or made social problems worse.

When Richard Nixon came to power, he rapidly began to de-
construct Johnson’s Great Society programs and Nixon’s words, not to
mention his actions, say everything about what lies beneath his law-and-
order policies: “ . . . Black Africans, most of them basically are just out of
the trees. Now let’s face it, they are.”*® Nixon believed that “programs
like Head Start were essentially not workable because the difference be-
tween inner-city black kids’ IQs and white Caucasian 1Qs was genetic
and that because of genetic determinism, there’s nothing you can do in
the environment and the educational process that would really make up
for that difference.”*"

Nixon’s “secret tapes recorded in the Oval Office” also “revealed
Nixon’s racist view that certain groups of people were less evolved than
others,” an ideology that was not limited to just Nixon.*' “Pseudo-sci-
entific papers came out at the time that bolstered Nixon’s prejudices
and revived eugenic claims about 1Q.”*? One of these pseudo-scientific
papers, written by Arthur Jenson, claimed that Black people were less in-
telligent than whites, and thus needed to be phased out of social programs
because welfare only exacerbated problems created by bad genes.*?
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Consequently, Nixon advocated for “a total reform of our welfare
system,”#* rationalizing that Black people “ain’t gonna make it for 500
years. They aren’t.” In other words, Nixon’s welfare reform presumed
that it was a waste of money to try to improve the lives of people he
deemed unfit to survive and unable to be helped. His policies similar-
ly reflected this thinking. While he cut the budget for Johnson’s war
on poverty agencies by more than 50 percent,”” he simultaneously and
enthusiastically increased the budget for programs that offered “birth
control for the poor” including sterilizations, the eugenicist plan for erad-
icating poverty.*

Nixon’s birth control strategy was a human rights disaster. The
federal government consciously failed to issue rules, regulations, and
guidelines that prohibited clinics from performing sterilizations without
informed consent or consent procured by coercion.*” According to a
federal judge, there was evidence that an “indefinite number of poor
people [were] improperly coerced into accepting a sterilization opera-
tion under the threat that various federally supported welfare benefits
would be withdrawn,” with “many others [being] sterilized without their
knowledge.”*%

Forced sterilization and anti-education policies were not the only
relics of eugenicist thinking. According to one commentator, “Ronald
Reagan finished the job that Nixon started.”*” Reagan “opposed every
major piece of civil rights legislation and Great Society programs, Rea-
gan rolled back major gains made by social movements and, like Nixon
he used language coded with racial and class prejudices that appealed
to many white voters.”™ Reagan also embraced new age eugenicist
Charles Murray’s, “scholarly work,” which “called for scrapping the en-
tire federal welfare system and income support structure, Medicaid, food
stamps, unemployment, worker’s compensation, subsidized housing.”*!
According to Former Secretary of Labor for the Clinton Administration,
Robert Reich:

The implication was, why should we provide welfare and other pub-

lic benefits to these people? We don’t want them to take over our

society. The society in order to be fit needs to have, in fact, again not

stated explicitly, but this was the implicit message, fewer of them.>*

Murray himself confirmed the purpose of his scholarship: to count-
er government policy premised on the belief that “everybody is equal
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above the neck.”*® And it worked. Reagan’s cuts led to lower taxes for
the wealthy and a “shredding of the safety net.”** The Reagan admin-
istration took lunches from a million children,’® stripped welfare from
500,000 Americans, and confiscated Medicaid from hundreds of thou-
sands of Americans with disabilities.’®

Modern eugenicist thinking is not restricted to the Republican
party—although the policies, legislation, and court rulings of conserva-
tive Republicans over the past half-century have predominately reflected
this thinking. As a democratic race conservative, Clinton was also a fan
of Charles Murray’s hypothesis that social welfare programs and educa-
tion initiatives for the disadvantaged were counterproductive.’” Clinton
stated in a 1993 interview that Murray’s analysis of welfare reform was
“essentially correct.”™® In another interview, he commented that he
“read Charles Murray’s latest article. . . and I think he did the country
a great service.””” Unfortunately, Murray’s neoeugenicist dribble in-
formed Clinton’s “Draconian cuts to social programs.”s'°

Clinton ended federal aid to struggling parents with dependent chil-
dren and “slashed children nutrition programs” with his Welfare Reform
Bill of 19965 Analysts at the time predicted that the bill would push
over a million children back into poverty, but “he signed it anyway.”>'?
The results were worse than expected. The legislation pressed three
million children into poverty>®* Millions, disproportionately people of
color, died prematurely.’* One commentator argued, “People are dying
from poverty and inequality at similar rates as other leading causes of
death. . . demonstrating that the United States has been implementing on
a large scale what would otherwise be considered a eugenic program.”s!?

Murray’s views on race and intelligence, including allegations that
Blacks were innately less intelligent than whites, were subsequently
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discredited by scientists.’'® Today, the scientific community almost unan-
imously agrees that biological races do not exist.’”” Sussman makes it
plain: “This scientific fact is as valid and true as the fact that the earth is
round.”"® Indeed, Murray’s views had been discredited by scientists even
before he developed them. In 1950, a panel of anthropologists, geneti-
cists, sociologists, and psychologists with UNESCO concluded that race
as a biological reality was a myth.>” But as a matter of popular opin-
ion, Murray’s views remained immune to science and facts, as has always
been the case with racial prejudice.

The real tragedy of eugenics is that in informing social policies, it
confirmed its biased premise. That is, while crime does not correlate with
race, it does with poverty.® African Americans make up a dispropor-
tionate percentage of the impoverished— 18 percent in 2019.! However,
politicians and the media overreport Black poverty, essentially making
African Americans the face of poverty,**despite the fact that 14 million
white Americans are poor compared to 8 million Blacks.>*® President
Trump even believed that the majority of America’s poor population
was African American.”* When confronted by a congressperson who
opposed his welfare cuts because the cuts would hurt her constituency,
“not all of whom were black,” Trump responded, “Really? Then what
are they.”»

The upshot is white America equates crime with Blackness, not
poverty. This equation is problematic for several reasons. Although the
conflation influences policy preferences that end up hurting millions of
white Americans, the Black community continues to be harmed much
more than the white community because of disproportionate poverty
rates. More African Americans are affected by “poverty is Black” think-
ing than members of the white community because the ideology shrinks
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welfare rolls, dwarfs public education, and builds new prisons. As Atwa-
ter puts it, the bottom line is that “blacks get hurt worse than whites.”*

In this way, African Americans have become the face of both crime
and poverty. But the face of crime is treated more harshly and with
less remorse than that of poverty, although the face of poverty is treat-
ed unconscionably. The conflation of Blackness with crime has led to
the over-policing and over-incarceration of African Americans, which, in
turn, reinforces the eugenicist view of innate violence and criminality.’?’
The result is self-fulfilling white paranoia that justifies the use of unrea-
sonable force against unarmed Black men. What many Americans do
not know is that this shared paranoia is de facto eugenicist thinking.

2. Eugenics and Trump

Trump’s single presidential term and two campaigns for the pres-
idency illustrate the enduring legacy of eugenicist thinking. Amongst a
litany of other foolishness, Trump has expressed beliefs that Latinx im-
migrants are “mostly criminals and rapists,” many white supremacists
are “very fine people,” immigrants from Haiti “all have AIDS,”5? Black
immigrants are from “shithole countries,”? and “we should have more
people from places like Norway.”* Additionally, Nigerian immigrants
would never “go back to their huts”>! after seeing the United States. On
top of this, for most of his political career, Trump refused to denounce
the Ku Klux Klan and other white supremacist organizations. As far as
his other eugenicist remarks go, one of his rawest comments concerned
“Black guys counting money:”

I hate it. The only kind of people I want counting my money are

short guys that wear yarmulkes every day. . . I think that guy is lazy.

And it’s probably not his fault because laziness is a trait in blacks. It

really is, I believe that. It’s not anything they can control.5*

According to acclaimed journalist, Timothy L. O’Brien:
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[Trump] trusts his gut on issues surrounding race, because he’s got
a simplistic, deterministic, and racist perspective on who people are.
I think at his core, he has a genetic understanding of what makes
people good and bad or successful. And you see it all the time—he
talks about people having good genes. He looks at the world that
way. He’s got a very Aryan view of people and race.’*

In September of 2020, after warning a white audience in Minne-
sota that Joe Biden would overrun the state with African refugees,
Trump commented:

You have good genes, you know that, right? You have good genes.

A lot of it is about the genes, isn’t it, don’t you believe? The race-

horse theory? You think we’re so different. You have good genes

in Minnesota.’*

Human rights activist Gregory J. Wallance believes the racehorse
reference relates to a white supremacist belief that “a careful study of
thoroughbred horse breeding would yield findings that could be applied
to humans to produce what one eugenicist called ‘a highly gifted race of
men.””* Despite Trump’s history of bigoted remarks, 56 percent of white
Americans elected him in 2016, thus demonstrating the popularity of his
erroneous beliefs about race and crime, at least amongst his supporters.>

Trump went on to attack former President Obama’s intelligence,
despite clear, visceral evidence to the contrary. Obama was president of
the Harvard Law Review and a constitutional law professor at the Uni-
versity of Chicago, one of America’s highest ranking law schools. In spite
of all this, Trump remarked on Fox News Network that Obama’s Harvard
admission remained questionable.’” He told host Laurie Ingram that he
was sure Bill Ayers, Obama’s Chicago neighbor and former activist, was
the true author of Obama’s book Dreams of My Father, “since the book
was too good to be written by someone of my intellectual caliber,” Pres-
ident Obama observed.™

Trump attracted similar (and even worse) minds to his administra-
tion. In July 2016, Trump’s chief strategist, Steve Bannon, suggested that
some of the unarmed African American men and boys killed by police
were responsible for their own murders, stating, “There are, after all, in
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this world, some people who are naturally aggressive and violent.”*
Trump and his advisors’ rhetoric reinforced the perception of Black crim-
inality and encouraged violence against both Black and white supporters
of the Black Lives Matter movement.* After a Black Lives Matter
activist protested at a 2016 campaign rally for presidential candidate Ber-
nie Sanders, Trump remarked, “That will never happen with me. I don’t
know if I’ll do the fighting or if other people will.”** In a rally months
later, Trump defended his supporters for beating up an African American
activist, commenting, “Maybe he should have been roughed up.”5#
Ultimately, Trump’s views are dangerous not because he possesses
them but because he distributes them. Throughout his presidency, he
created a powerful following of individuals that shared his beliefs. There
is a sobering number of similarities between Germany during World War
IT and the United States today. Before World War 11, both the American
people and the German people were suffering economically and expe-
riencing low levels of morale.’® Two leaders arose amid each country’s
crisis: Franklin D. Roosevelt for the United States and Adolph Hitler for
Germany. Both countries featured popular eugenics movements. Both
countries were at crossroads. In response, Hitler led his country to an
authoritarian state built on the fallacy of white supremacy and rallied the
German people with the slogan, “Make Germany great again!”>*
America found itself at another crossroads in 2020 during Trump’s
run for a second term and again chose the path to stabilize (at least the
white portion of) the country, but almost half of the population did not.
Over 60 million Americans voted for Trump in 2016 and 10 million more
did so in 2020. 5% A poll in 2016 found that “Trump Supporters [were]
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More Likely to View Black People as ‘Violent’ and ‘Lazy’”3* Other re-
search found that “racism, sexism, and status fears drove Trump voters,”
showing that white racial anxiety accounted for a significant number of
Trump supporters.>’

Although Trump is no longer president, his ideology continues to
work through his supporters and their spheres of influence. Many en-
during Trump supporters will end up on juries that determine the guilt of
Black criminal defendants, decide whether police officers guilty of shoot-
ing unarmed Black men will be charged or convicted, and adjudicate the
civil claims of families destroyed by police violence. A few other Trump
supporters will end up in prosecutors’ offices and on judges’ benches.

C. The Numbers

Morton’s race hierarchy reflects an inversion of rights in the crimi-
nal justice system, meaning that the lower a group is on the hierarchy, the
more likely they are to have their rights violated. This inversion informs
sentencing, arrest rates, conviction rates, and the imposition of the death
penalty. African American men are more than six times as likely to be
incarcerated than white men; Native Americans are more than four times
as likely;**® and Latino men are nearly three times as likely* In 2010,
white men were incarcerated at a rate of 678 inmates per 100,000. In
2018, African American males were incarcerated at a rate of 2,272 per
100,000 in the general population verses 1,018 for Latino males and 392
for white males.>

Today, African Americans account for nearly 40 percent of the pris-
on population, yet only represent 13 percet of the general population.
Native Americans represent 2.3 percent of the prison population but are
only 1.3 percent of the general population.™ Latinx Americans account
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for 16 percent of the prison population and 19 percent of the general
population.>? A third of recently born African American children will go
to prison compared to 1 out of 6 Latino boys and 1 out of 17 white boys.’>

African Americans also represent 48 percent of Americans serv-
ing life sentences, while Latinx people serve life sentences equal to their
general population numbers.”* However, whites comprise only 32 per-
cent of individuals serving life sentences, almost two times less than their
share of the general population.® Blacks are also wildly overrepresent-
ed on death row, comprising 42 percent of all death row inmates—equal
to whites, who make up 42 percent of death row inmates as well, de-
spite making up almost five times the amount of Black people in the
general population. Latinx Americans represent 13 percent of death
row inmates.*

This pattern continues throughout the criminal justice system. In
2015, African Americans were 12 percent of the general population, but
18 percent of people stopped by cops on the streets. Fifteen percent
were Latinx, who represented 16 percent of the population, and 60 per-
cent were white, who represented 65 percent of the population.’ Today,
Black youths comprise 35 percent of youths arrested, 23 percent are Lat-
inx, while 62 percent are white. Compare this to their numbers in the
general population, 15 percent, 25 percent, and 72 percent, respectively.’>

More importantly, at least as far as this Article series is concerned,
police use of force is more deadly and common against Black Americans.
In his statistical analysis of police killings, When Police Kill, Professor
Franklin E. Zimring, concluded, “The [l]argest population group with
outsized death tolls is ‘Blacks/African Americans.”*® At the time of his
study, African Americans made up 12.2 percent of the country’s popula-
tion, but were 26.1 of Americans killed by police.* The National Violent
Death Reporting System (NVDRS) found the number to be 32 percent,
2.8 times higher among Blacks than whites.’ Another study placed the
number at 32.4 percent.’%
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Zimring’s study revealed Hispanic/Latinx Americans comprised
16.4 percent of the general population and 16.5 percent of police killings.**
White Americans comprised 55.7 percent of the country, but less than 52
percent of those killed by police —by far the lowest population-to-police
killing ratio.’> These numbers demonstrate that the lower a group is on
Morton’s hierarchy, the more likely they are to be killed by police.

The Morton inversion also exists in social settings like neighbor-
hoods. Diangelo shares, “The highest level of segregation is between
blacks and whites, the lowest is between Asians and whites, the level
between Latinx and whites occupies an intermediate position. Most
whites, in both expression of their beliefs and in practice, do not want to
integrate with blacks.”>* Researchers at the Boston University School
of Public Health developed a study that considered residential segrega-
tion, incarceration rates, educational attainment, economic indicators,
and employment status, determining that states with higher disparities
on racial lines had correlative disparities in fatal police shootings.*” Res-
idential segregation was found to be the most robust indicator of fatality
disparities.>®

Studies suggest that the Morton inversion is getting worse. A 2012
study found that anti-Black attitudes and racial stereotyping rose in Pres-
ident Obama’s first term.’® Forty-eight percent of Americans expressed
explicit anti-Black attitudes and 49 percent expressed implicit anti-Black
bias in 2008.57° Explicit race bias increased to 51 percent by 2012 and im-
plicit race bias climbed to 56 percent over the same period.”! The study
also found that after Obama’s first election, higher percentages of white
respondents saw African Americans as violent.”’” By the second term of
the Obama Administration, police were killing unarmed African Amer-
icans at five times the rates of white Americans.””® It was a trend that
would make police killings a leading cause of death for young African
American men and boys in 2015.5™
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D. White Backlash to the Specter of Black Equality

White backlash has occurred at every point of Black advancement.
Black soldiers were disarmed after their service in both the American
Revolution and the Civil War. White domestic terrorism was spurred
by the success of Black Reconstruction and led to the attacks on and
the lynching of Black soldiers returning from World I and II who dared
to assert their equality at home. Cycles of white backlash continued in
response to forceful Black resistance in the 1950s and 1960s and preyed
upon upwardly mobile Blacks who moved into white communities, as
well as on Black people who attempted to vindicate their right to vote.
Most recently, this historical insecurity was aggravated by the election of
the country’s first Black president, and white backlash manifested in the
Trump movement and the storming of the Capitol.

It is important to note that these historical backlashes to Black ad-
vancement have been social, political, and legal. The post-slavery U.S.
Supreme Court authored several opinions that gutted the Fourteenth
Amendment, accelerated the end of Reconstruction, and began the Jim
Crow era.”” And remember that Reconstruction effectively ended after
the federal government removed the military from the South in exchange
for the presidency of Rutherford Hayes, after white Republicans in the
North came to the opinion that Blacks had advanced enough.

A similar pattern happened after the 1960s. The law-and-order
Court chipped away at civil rights gains, including programs like affir-
mative action, which had generated a minor second Reconstruction.
Politicians provided state and local police establishments with mili-
tary-style weapons, effectively creating a reverse Reconstruction with
state and local police agencies occupying communities the U.S. military
had been ordered to protect during Reconstruction. The law-and-order
Supreme Court made reverse reconstruction even more dangerous and
oppressive by rendering decisions that enabled police to shoot, harass,
and arrest more African Americans with impunity.

Finally, and in response to the election of Barack Obama, the law-
and-order Supreme Court began to attack legislation that had once
ensured a more inclusive democracy like Section V of the Voting Rights
Act of 1965, which required former Confederate states to seek preap-
proval for any changes in their voting laws that would restrict the right to
vote.’”® As though this was not enough, Trump appointed even more law-
and-order justices to the Supreme Court during his presidency and gave
race conservatives a supermajority. It is, thus, likely that the backlash to
African Americans reaching the highest office in the land has just begun
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and the counter-revolution to return African Americans to their places
on Morton’s race hierarchy is still in progress.

VI. Conclusion

Two forces underlie the rationalized fear or new dread standard:
(1) irrationality fueled by the specter of Black advancement and (2) the
degradation of Black life. The degradation of Black life is as old as the
country itself. Once regarded as property, the Black body remains in a
netherworld that hangs between property and full humanity. This place
has sometimes been more dangerous for Blacks than the bottom world
from which they ascended; there is an incentive to care for one’s property,
but none to preserve the competition.

Immediately after slavery, white politicians, merchants, and profes-
sionals massacred hundreds of innocent Blacks in New Orleans®’ and
Memphis.”® Congress responded to the insanity by passing the Four-
teenth and Fifteenth Amendments and several congressional acts. The
Ku Klux Klan Act, for instance, gave President Grant the authority to
dispatch federal troops to the South to enforce the constitution. This mili-
tary occupation led to the period of Reconstruction, which W.E.B Dubois
termed “a brief moment in the sun,” and saw African Americans advance
politically, economically, and educationally at, literally, alarming rates.

The emancipated property had now become a real threat: free,
powerful, and educated, which had been the South’s second-worst
nightmare —the first being slave rebellions. The Republican Congress’s
removal of federal troops from the South during Reconstruction un-
leashed a rabid predatory element in the South that had been lying in
wait. Race massacres and lynchings abounded. One historian estimates
that more than 50,000 African Americans were terminated during this
period. White fear of “Negro rule” in the South had run past paranoia,
paused at derangement, and jumped straight off the cliff of insanity. Too
many Southerners would eventually project their own inhumanity, wick-
edness, and pure evil onto Black faces. Around the same time, business,
academic, scientific, and political elites in the North set out to prove that
biology justified the degradation of Black life.

However, after almost 380 years of chattel slavery, white domestic
terrorism, the strong arming of constitutional rights, and obstructions to
the American dream, the Black community exploded in the 1960s. Pre-
dictably, the result was more white paranoia, as if Black fear, real fear,
from nearly 380 years of documented terror was somehow unconscio-
nable when African Americans rebelled for only a few years during that
decade. This self-indulgent paranoia fanned by the political class and
denied by the “silent majority” (now the vocal hegemon) rendered the
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country unable to deal with the real monster: its own hypocrisy. Instead,
the country chose its next best option, an alternative that would preserve
its identity and self-image: it transformed the historical victim into a ver-
itable threat.

The irrational and unrighteous fear white America has used to gas-
light African Americans throughout the country’s history continues to
pervade society, its institutions, its governments, its criminal justice sys-
tem, and its highest Court, a court that has assumed more power than
it was initially given and currently deserves. White paranoia continues
to present an inordinate threat to black life. The law-and-order Court
legitimizes irrational white dread and validates the myth of the Black
super subhuman. In particular, it has institutionalized the unreasonable
reasonable officer as an archetype of American law and placed endcaps
on Taney’s Dred Scott opinion: that a Black man has no rights a white
man is bound to respect.

Introduction and Summary of Part 11

Part II of this Article series discusses the sea change in excessive
force law from the common law standard of reasonableness to the current
“rationalized fear” or “new dread” standard governing police shooting
cases. The Article chronicles the shift from a variety of social, institu-
tional, and legal perspectives, including (1) the erosion of the common
law right to resist an unlawful arrest; (2) the evolution of the modern
police force; (3) the growth of a culture of police unaccountability; (4)
the development of the law-and-order Supreme Court and the concur-
rent development of radical social conservatism; (4) the Court’s holding
in Graham v. Connor as the point of origin for the legal expression of
the shift; (5) and the judicial creation and development of the qualified
immunity doctrine. Part II also attempts to distill the current,amorphous
excessive force standard into an articulable legal standard reflecting its
effect and intent.
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