REFUGEE REDEFINED: AN INQUIRY INTO
MEXICAN LEGAL STANDARDS
RELATING TO ASYLUM AND
NON-REFOULMENT

I. INTRODUCTION

The purpose of this paper is to identify and resolve a failure in
the Mexican legal system which narrowly defines who is entitled to
refugee status. The analysis begins with an examination of Mexico’s
historical treatment of refugees. An examination of the current
Mexican procedural and substantive rights afforded refugees fol-
lows, demonstrating the inadequacy of those standards that address
the plight of Central American refugees. Next, a proposed solution
is discussed which calls for Mexico to adopt a broader definition of
refugees and suggests that Mexico grant these individuals rights of
non-refoulement and asylum. Finally, the justification for Mexico’s
adoption of these standards is addressed, and the benefits Mexico
should derive from such an adoption.

II. BRIEF HISTORY

Mexico has a strong tradition of providing asylum to victims of
persecution and oppression. Throughout Mexico’s history as an in-
dependent country, it has opened its border to thousands of perse-
cuted and oppressed people.! Individuals such as Leon Trotsky
before World War II and Hector Campora, the deposed present of
Argentina, in 1976 have benefitted from this Mexican tradition.
Mexico, in turn, has benefitted from the presence of these refugees
as well as numerous other refugees.

For example, the assimilation of approximately twenty thou-
sand Spanish refugees after the Spanish Civil War in 1939 benefitted
Mexico’s economic and educational systems. Many Spanish refu-
gees became prominent faculty members at leading universities such
as the Colegio de Mexico and started academically demanding sec-
ondary schools.2 Many other Spanish refugees became successful
entrepreneurs while others proved to be valuable employees.3

1. Van Praag, Asylum in Mexico a Proud Tradition, REFUGEES, October 1986, at
19. The first provisions pertaining to asylum were written into Mexican law in the
1820’s, shortly after independence.

2. Sarmiento, Spanish Exiles, 45 years Later, REFUGEES, February 1986, at 35.

3. Id. at 36. The refugee aid organizations such as SERE and JARE fostered the
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The arrival and refuge granted to thousands of South Ameri-
cans in the early 1970’s has also enriched the economic and educa-
tional systems in Mexico. These South American refugees escaped
political persecution after military coups overthrew the constitu-
tional regimes of their countries.*

The contribution made to the Mexican economy and educa-
tional system by the Central Americans seeking asylum since the
late 1970’s can only be described as minimal. The reason is simple:
Mexico has classified most Central Americans as “economic mi-
grants who are displacing Mexican workers and causing social pres-
sures.”® Thus, very few are granted asylum and given the
opportunity to legally reside and work in Mexico.6

ITII. OVERVIEW OF GUATEMALANS IN MEXICO

Since the late 1970’s, the Mexican government has been faced
with a growing influx of Central Americans fleeing the violence of
their homelands. The first wave of Central Americans that arrived
seeking refuge were the Nicaraguans in 1978.7 Then in the early
1980’s, thousands of Salvadorans and Guatemalans settled in Mexi-
can cities.? Most of the Guatemalans who settled in Mexico were
Indian peasants who crossed into the southern state Chiapas.®

Guatemala has the largest and most distinctive population in
Central America. There are over 9 million Guatemalans living in
Guatemala and over half of them speak little, if any, Spanish be-
cause of their indigenous background.!® Furthermore, between
1954 and 1985 Guatemala was continuously and exclusively gov-

process by providing financing for the establishment of enterprises by members of the
Spanish community.

4. J. FRIEDLAND & J. RODRIGUEZ Y RODRIGUEZ, SEEKING SAFE GROUND:
THE LEGAL SITUATION OF CENTRAL AMERICAN REFUGEES IN MEXIco (1987).

5. Krauth, The Other Border, MEXICO JOURNAL, August 21, 1989, at 23, 25.
Quote attributed to Mexico’s Minister of the Interior when describing Guatemalans
residing in Mexico. Mexico deports between 600 and 1,000 Central Americans a day
without determing whether they are seeking refuge from persecution or are in fact “eco-
nomic migrants”.

6. Once granted asylum, the extent of the contributions that the Central Ameri-
cans as a collective group will make is unclear. Its is important to note that the Central
Americans’ level of education is less than that of the Spanish and South American refu-
gees who were granted asylum and eventually permanent residence. See J. Friedland,
supra note 4. But see FRANK BEAN, JURGEN SCHMANDT & SIDNEY WEINTRAUB,
MEXICAN & CENTRAL AMERICAN POPULATION AND U.S. IMMIGRATION PoLICY 15
(1989). Studies indicate that most Salvadorans come from urban background educa-
tions—a level of education equivalent to at least a tenth grade United States education.

7. FRIEDLAND & RODRIGUEZ, supra note 4.

8. FRIEDLAND & RODRIGUEZ, supra note 4, at 8.

9. AMERICA’S WATCH COMMITTEE, GUATEMALAN REFUGEES IN MEXICO
1980-1984 11, 17 (1984).

10. BEAN, Supra note 6.
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erned by military dictatorships.!! The present situation of Guate-
mala is characterized by a repressive military government based on
the rule of a small wealthy minority over a poor majority.!2 The
vast majority of the impoverished people of Guatemala are Indians
from the twenty-two different ethnic groups which account for ap-
proximately 60 percent of the total population.!3

During the past ten years, the military government has shifted
from selective to massive repression.* The government’s intent has
been to eliminate the support that the guerrillas may have devel-
oped in many Indian communities. This “counter-insurgency” plan
is intended to uproot the Indian in areas where the guerrillas might
operate or have operated.’> By seeking to deny the guerrilla the
support of the rural population, the Guatemalan government has
fundamentally changed the nature of politics in the country and vi-
olated numerous basic human rights.!® Some commentators sug-
gest that the destruction of the indigenous communities stems from
both a racist desire to eliminate indigenous culture and from the
greed of certain military officers who wanted Indian lands.!”

As a result of the Guatemalan government’s massive repres-
sion, millions of Indians and peasants have been forced to flee from

11. Serrano Next President of Guatemala, L.A. TIMES, Jan. 8, 1991, at Al. In 1985
and 1990, democratic elections were held in Guatemala.

12. Conclusion: History and Revolution in Guatemala in GUATEMALAN INDIANS
AND THE STATE 1540-1988 (Carol A. Smith ed., 1990). The Civilian government is
“closely in line with military policies: due in part from numerous military coup at-
tempts including attempts made in May of 1988 and May of 1989.

13. See AMERICA’S WATCH COMMITTEE, supra note 9, at 11, 20. The Indian
languages spoken vary depending on the ethnic group. Among the more frequently
spoken languages are Kanjobal, Mamadn Chuj.

14. In order to understand the economic and political situations in Central
America, recent United States policy in that region should be closely examined. United
States foreign policy began to change after the Sandinistas gained control in Nicaragua.
The Reagan Administration’s primary objective in Central America became two-fold:
supporting the Contras in their attempt to overthrow the Sandinistats and preventing
the spreading of Marxism into other nations in the region. Thus, the amount of military
aid provided to Central American governments increased drastically during the 1980’s.
See Cynthia Arnson, The Reagan Administration, Congress and Central America: The
Search for Consensus, in CRISIS IN CENTRAL AMERICA 35-52 (Nora Hamilton et al.
eds., 1988).

This increase in military aid provided the government regimes in El Salvador and
Guatemala with the means to become more aggressive in their fight against leftist guer-
rillas. For example, the helicopters and airplanes provided by the United Sates resulted
in aerial bombings that killed thousands of innocent women and children in remote
villages. This type of destruction also displaced thousands of people. The social and
economic costs associated with such displacement cannot be fully measured. However,
one major consequence was the flight of hundreds of thousands of Guatemalans and
Salvadorans into Mexico seeking refuge in a less violent environment. ELIZABETH FER-
Ris, THE CENTRAL AMERICAN REFUGEES 28 (1987).

15. See G. Peralta, The Hidden War: Guatemala’s Counter-insurgency Campaign,
in CRIsIS IN CENTRAL AMERICA 153-54, 160 (Nora Hamilton et al. eds., 1988).

16. Id. at 158-59. .

17. Ferris, supra note 14, at 27.
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the central and western highlands and go to the southern part of the
country or to Guatemala City. Other Indians chose to remain
closer to their villages and make the treacherous journey into Mex-
ico through Lacondona and Marques de Comillas Jungles and settle
in the state of Chiapas.!® The number of Guatemalans who have
died making the trek is estimated to exceed 8,000.1°

IV. MEXICAN SUBSTANTIVE AND PROCEDURAL IMMIGRATION
STANDARDS APPLICABLE TO ASYLUM OF POLITICAL
REFUGEES

A. Procedural Standards

Guatemalans secking refuge in Mexico usually enter the coun-
try without proper documentation.2® These refugees are often un-
documented because they are either unaware of the existing
Mexican asylum laws or aware of the barriers presented by the asy-
lum laws. The refugees who do take the necessary steps for political
asylum must comply with a vast number of stringent procedural
standards.

A refugee must first make a formal request for political asylum
at the port of entry. The Mexican Immigration officials will then
make a provisional decision as to whether the applicant should be
admitted.?! If the applicant is admitted, the Ministry of the Interior
will then determine from the evidence provided whether the “facts”
are sufficient to grant political asylum. The “facts” must prove that
the applicant’s persecution in his country of origin was individual-
ized. The persecution must also have been based on the applicant’s

18. See Krauth supra note 5, at 22. In order to avoid detection the “copotes”, peo-
ple who illegally sneak people across borders, cross mountainous paths in the jungle
that most people without first hand knowledge would not be able to successfully cross.
Merely crossing the less treacherous Suchiate River at the border does not really require
the assistance of a coyote, but, the corrupt practices of immigration agents and police
officers significantly increase the demand for the “safer” services of the coyotes. Id. at
22. See also Friedland supra note 4, at 46-48. Corruption among immigration and
police agents is endemic in Mexico although the government reports that the corruption
is under attack. Central Americans and even Mexicans stopped for visa checks, report
widespread extortion by Mexican immigration agents throughout the network of immi-
gration checkpoints. Foreigners must often pay to enter the country whether legally or
illegally. Central Americans are also reportedly taken off buses or other transport and
forced to pay bribes to continue their passage. Bribes are reportedly higher for Central
Americans detained at airports in the north because they are thought to have more
money than those travelling by bus. Hotel personnel and taxi drivers also, reportedly,
extort money from Central Americans and cooperate with immigration agents. There
are also widespread reports of immigration agents taking valid documents away from
Central Americans as soon as they enter Mexico.

19. AMERICA’S WATCH COMMITTEE supra note 9, at 11, 17.

20. The total number of undocumented Central Americans in Mexico ranges from
175,000 to 400,000. See Robin E. Miller, Dempstifying “Safe Haven”: The Case of
Salvadoran and Guatemalan Refugees Who Have Lived in Mexico, 3 GEO. IMMIGR. L.J.
45 (1989).

21. See Krauth, supra note 5.
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political beliefs; thereby, preventing the applicant from obtaining
assistance from his country of origin’s government.2> The Ministry
of Interior will also continue to play a significant role in the appli-
cant’s future after admittance is granted. The Ministry will deter-
mine: where the asylee will reside; activities that the asylee can
engage in?3; whether the asylee may leave Mexico temporarily;
whether asylee parents are also to be admitted?¥; and any other
rules as circumstances may dictate. Furthermore, permits to stay in
the country are granted for one year and may be extended upon
proof that the stay is necessary.2> When the need for political asy-
lum disappears, the asylee and his family must leave the country
within 30 days, and the asylee’s paper work must be surrendered as
the port of exist.26

The Ministry of the Interior also has the discretion to deny
political asylum to admitted applicants or qualified first time appli-
cants under certain circumstances. These circumstances include:
applicant’s country of origin has no international reciprocity agree-
ment with Mexico; Mexico’s demographic equilibrium so demands;
pre-established immigration quotas are filled; applicants deemed
harmful to the financial interests of nationals; applicant has not ob-
served good conduct or violated immigration laws or regulation
while in Mexico; applicant is not physically or mentally healthy;
and as other legal rulings provide.?”

Furthermore, the Ministry of Interior is empowered to suspend
or forbid the admittance of foreigners whenever national interests so
require.28 The Mexican Constitution also empowers the Federal
Executive to compel any foreigner whose stay he deems inexpedient
to leave immediately and without the need of previous legal
action.??

B. Substantive Standards

Mexican Law has no written criteria for assessing whether to
grant applicants asylum.3° Additionally, commentators have ar-
gued there is no information pertaining to whether asylee applicants

22. U.N. Convention Relating to the Status of Refugees, July 28, 1951, ch. 1, art.
A(2), 152, 189 U.N.T.S. 137.

23. Asylees may apply to the Central Immigration Service to change the activities
permitted.

24. An asylee’s minor children and spouse are admitted.

25. Doing Business in Mexico, Chp. 17A, Additional Categories of Non-immi-
grants, Lic. Salvador Rangel, § 17A.03, p.17A-3-17A-5. (SMU 1987).

26. Id. at 17A-5.

27. Mexican General Population Law, ch. III, art. 37 (December 1, 1973).

28. Id. at art. 38.

29. MEX. CONST. art. 13.

30. AMERICA’S WATCH COMMITTEE, supra note 9, at 35.
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have a right to appeal adverse determinations of their status.3!
Mexico, however, has an informal practice for granting asylum.
The Mexican practice is to limit a grant of asylum to those who can
prove that they were actually persecuted. Furthermore, applicants
must have been persecuted for their political beliefs.32 As previ-
ously noted, however, any rights, either procedural or substantive,
can be denied at the discretion of the Federal Executive or the Min-
ister of the Interior.

The procedural and substantive rights afforded applicants for
political asylum under Mexican Law are inadequate in protecting
the rights of refugees fleeing generalized violence or from a well
founded fear of persecution.3® Mexico should make changes in or-
der to formulate standards which ameliorate the current shortcom-
ings which accurately address the current plight of refugees. The
current Mexican statutory scheme requires an unreasonable burden
of proof, provides no process for appeal, and vests an excessive
amount of discretion to government officials. Adopting a broader
definition of refugee, agreeing to provide for rights of asylum and
non-refoulment for those who satisfy that definition, and providing
for an appellate process for those denied asylum will result in
greater protection. The international community has held a
number of conferences that provide models addressing possible
alternatives.

The political asylee status granted under Mexican law is nar-
rower than that recognized by the United Nations.3* This criterion
differs from outdated United Nation’s declarations in two material
respects.35 First, the United Nations Protocol Relating to the Sta-
tus of Refugees defines a refugee as a person who flees his country of
origin due to a well-founded fear of persecution.3¢ Second, the

31. Miller, supra note 20, at 65.

32, Id at 64.

33. As previously noted, the current influx of refugees from Central America
would be the immediate beneficiaries of changes in Mexican law. However, it should be
mentioned that any changes in Mexican law suggested by this article with respect to the
rights of applicants for asylum would also benefit, notwithstanding that they come from
countries other than those in Central America.

34. Miller, supra note 20, at 64.

35. The United Nations Convention Relatmg to the Status of Refugees is the foun-
dation of modern refugee law. That conventlon, however, was held in 1951, and sought
to provide relief for refugees ﬁeemg persecution in Eastern Europe. As will be argued in
this article, the 1951 convention is not sufficiently current to effectively address and
solve the plight of refugees from Central America. Refugees from Central America
frequently have difficulty even sustaining the “well-founded fear” standard of proof,
notwithstanding the fact that they often flee environments of generalized violence.
Symposium, Legal Immigration Reform. The New Refugees, 4 GEO. IMMIGR. L.J. 221,
222-23 (1990).

36. As previously noted, Mexican law grants refugee status only if the applicants
prove that they were actually persecuted for their political beliefs. See Miller, supra
note 32, at 64.
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United Nation’s definition of refugee includes a person who has
been persecuted because of his race, religion, nationality, member-
ship in a particular social group or political opinion.3

V. INTERNATIONAL LEGAL STANDARDS THAT MEXICO
SHOULD ADOPT

The international legal standards relating to the treatment of
refugees consist of various regional and United Nations accords.
Most of these standards were developed before the current flood of
Central American migration began and thus are insufficient to pro-
tect current Central American refugees.3® The refugee population
in Mexico ranges from the official government figure of 40,000% to
unofficial United Nations estimates of 175,000 to 400,000.40

37. Id

38. The principle instruments of international refugee protection are the 1951 Con-
vention Relating to the Status of Refugees and the 1967 Protocal Relating to the Status
of Refugees. Under the Convention and the Protocal, a refugee is defined as any person
who, owing to:

[Wlell-founded fear of being persecuted for reasons of race, religion, national-

ity, membership in a particular social group or political opinion, is outside the

country of his nationality and is unwilling to avail himself of the protection of

that country; or who, not having nationality and being outside the country of

his former habitual residence, is unable, or owing to such fear is unwilling to

return to it.

United Nations Protocal Relating to the Status of Refugees, art. 1, para. 2 (1967).

The original convention in 1951 limited its definition of refugee to those individuals
who were outside their home country because they experienced a well-founded fear of
persecution as a result of events that occurred before January 1, 1951. The time limita-
tion was a compromise for signatory nations that were not prepared to take on “open
ended” obligations for the indefinite future. By 1967 this concern had ended and the
1967 Protocol was drafted without the dateline limitation which created a treaty of a
more universal scope. David A. Martin, The New Asplum Seekers, THE NEW ASYLUM
SEEKERS: REFUGEE LAW IN THE 1980’s, THE NINTH SOKOL COLLOQUIUM ON INTER-
NATIONAL LAW 16, n.3 (David A. Martin ed., 1988).

The 1967 Protocol definition, however, is also inadequate to deal with the current
flow of Central American refugees. Mexico must undertake individualized investiga-
tions to corroborate claims of persecution. The problem is that between 175,000 to
400,000 refugees already in Mexico might seek to prove that they were actually perse-
cuted for their political or religious beliefs or associations. See Miller, infra note 40, at
102. Mexico does not have the resources to conduct up to 400,000 individual investiga-
tions. The net effect is that few people are processed and the majority remain undocu-
mented. See Miller, infra, note 40, at 66.

Additionally, the 1967 definition of refugee is inadequate because it is underinclu-
sive. This definition does not cover people seeking a safe haven from generalized vio-
lence in their country of origin. For example, Salvadoran and Guatemalan refugees
may not be able to prove specific persecution, but the fact that an estimated 75,000
people have died from internal strife in each of those countries in the past ten years
evidences a climate of generalized violence. See N. Hamilton and M. Pastor, Jr., Intro-
duction to CRISIS IN CENTRAL AMERICA 6 (Nora Hamilton et al. eds., 1988); see also,
Peralta, supra note 15, at 158. Yet, under the 1967 definition Salvadorans and
Guatemalans who have not specifically been perscuted for their beliefs or associations
cannot qualify as refugees.

39. Phil Davison, Despite Changes in Guatemala, Refugees Fear Return, REUTERS,
Dec. 4, 1986, available in LEXIS, Nexis Library.
40. U.N. Executive Committee of High Commissioner’s Programme, 37th Sess., pt.
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Mexico should adopt a more expansive definition of refugee
that includes as refugees people who flee their country of origin be-
cause of generalized violence and that definition should apply when
determining whether to grant asylum or to refoul an applicant.
Such a definition is found in the Cartagena Declaration of 1984.41

The Cartagena Declaration should be adopted because it ex-
pands the traditional definition of refugee in a manner that is appli-
cable to Central Americans who are, or wish to be, within Mexico’s
territorial borders.#2 This definition covers people who have fled
their country because their lives, safety or freedom have been
threatened by generalized violence, foreign aggression, internal con-
flicts, massive violation of human rights or other circumstances
which have seriously disturbed the public order.4* This definition is
different from the definition of refugee embodied in Article 22(7) of
the American Convention on Human Rights which limits refugees
to people being “pursued for political offenses or related common
crimes.” Additionally, this definition should be contrasted with
definitions previously addressed that require a showing of individu-
alized persecution. Thus, under the Cartagena Declaration, people
who have not committed political crimes or otherwise, but fear for
their lives because of generalized violence, are considered refugees.

The need for a broader scope is that the definition of refugee
has a direct bearing on the scope of the rights of asylum and non-
refoulement. Asylum is a permanent solution which grants resident
status to the refugee by the country of refuge. Non-refoulement, on
the other hand, prohibits a country from returning a refugee to a
country where his life or freedom is threatened once he is within
that country’s territorial borders.44

Whether non-refoulement is the equivalent to a right to asy-
lum, therefore, rendering the distinction moot, is debatable.4s

4, U.N. Doc. A/AC. 96/677 (1986). Most sources, however, acknowledge that any
estimate will be far from precise and that it is impossible to do so. See also, THE COMP-
TROLLER GENERAL, U.S. GENERAL ACCOUNTING OFFICE, CENTRAL AMERICAN
REFUGEES: REGIONAL CONDITIONS AND PROSPECTS AND POTENTIAL IMPACT ON
THE UNITED STATES, 24, 26 (1984), cited in Robin E. Miller, Demystifying “Safe Ha-
ven”: The Case of Salvadoran and Guatemalan Refugees Who Have Lived in Mexico, 3
GEO. IMMIGR. L. J. 45, 62 nn. 99, 102 (1989).

41. The Cartagena Declaration of 1984 discussed and modified the 1951 Conven-
tion and the 1967 Protocol to provide, among other things, for a more expansive defini-
tion of refugee.

42. Cartagena Declaration, art. III, para. 3. Mexico was a signatory to the Carta-
gena Declaration but refused to adopt the Declaration’s recommendations regarding the
expanded definition of “refugee”.

43. Guy S. Goodwin-Gill, Non-Refoulement and the New Asylum Seekers, 26 VA.
J. INT'L L., 897, 901 (1986).

44. Fernando M. Olguin, Guatemalan Refugees in Mexico: International Legal
Standards, 13 FLETCHER FORUM OF WORLD AFFAIRS, 327 (1989).

45. Atle Frahl-Madsen, Territorial Asylum (Stockholm: Almqvist & Wiksell Inter-
national 1980) 43. Non-refoulement actually creates an obligation to grant asylum to
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Many scholars argue, however, that at the very least non-refoule-
ment translates into temporary refuge until the violence the refugee
fled from ceases to exist.#6 Asylum, on the other hand, could ex-
tend beyond the cessation of generalized violence in the country of
origin. ]

If Mexico were to adopt the Cartagena Declaration’s definition
of refugee, it would serve as a “first step to fill a vacuum between
the Central American reality and the applicability of existing refu-
gee instruments; between actual practice by refugee-receiving coun-
tries in the region and an over-political and somewhat narrow legal
notion of [the scope of who should be granted] asylum.”#7 Cur-
rently, whether a person will be granted asylum is determined at the
unbridled discretion of government officials of the prospective host
country.*® Adoption of a standard should at a minimum serve to
guide the official’s discretion. Additionally, if Mexico should adopt
the Cartagena Declaration’s notion of refugee, rights whose vesting
depends on the classification of refugee, such as asylum and non-
refoulement, would no longer remain tenuous.4°

Mexico,5° almost all countries of Eastern Europe, Asia, and
the Near East have consistently refused to ratify refugee agreements
containing non-refoulement clauses.’! Commentators, however,
have argued that the principle of non-refoulmement has become
part of the customary international law?; therefore, it is binding on

persons entitled to invoke it, provided that no third “State is either obliged or willing to
receive them.”

46. See Hailbronner, Non-Refoulement and Humanitarian Refugees: Customary
International Law or Wishful Legal Thinking?, in THE NEw ASYLUM SEEKERS: REFU-
GEE LAW IN THE 1980’s, THE NINTH SOKOL COLLOQUIUM ON INTERNATIONAL LAW
123, 127-28 (David A. Martin ed.,1988); Olguin, supra note 44, at 334; Goodwin-Gill,
supra note 43, at 913-14.

Temporary refuge has been described as, “[PJrohibition against a state from forci-
bly repatriating foreign nationals who find themselves in its territory after having fled
generalized violence and other threats to their lives and security caused by internal
armed conflict within their own state.” Deborah Perluss and Joan F. Hartman, Tempo-
rary Refuge: Emergence of a Customary Norm, 26 VA.J. INT'L L. 551, 554 (1986).

47. Maria Siemens, Asplum and Protection in Latin America: The Cartagena Decla-
ration of 1984, REFUGEES, Oct. 1987, at 32.

48. “Now the so-called right of asylum [currently] is certainly not a right possessed
by the alien to demand that the State into whose territory he has entered with the
intention of escaping prosecution in some other State should grant protection and asy-
lum . . . At present it is probable that the so-called right of asylum is nothing but the
competence of every State to allow a prosecuted alien to enter, and to remain on, its
territory under its protection, and thereby to grant asylum to him.” LAssA OPPEN-
HEIM, INTERNATIONAL LAw, at 677-78 (Sir Hersch Lauterpacht 8th ed. 1955).

49. Olguin, supra note 44, at 333.

50. Id. at 342.

51. Hailbronner, supra note 46, at 129.

52. For example, both the American Convention on Human Rights of 1969 in Ar-
ticle 22 (8) and the Caracas Convention on Territorial Asylum of 1954 in Article 3
contain provisions stating the principle of non-refoulement. See also, Olguin, supra note
44, at 334.
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all nations notwithstanding the fact that they are not signatories to
documents containing this right.5> Whether this view finds suffi-
cient support in a virtually uniform and extensive state practice ac-
companied by the necessary opino juris is doubtful.>* Thus, it
would be necessary for Mexico to change its current position and
formally adopt a United Nations or Regional Declaration that in-
cludes a non-refoulement clause.>*

The principle of non-refoulement protects refugees whose lives
or freedom would be endangered if they were returned to their
country of origin. Non-refoulement obligates a state not to expel or
return a refugee to the frontiers of territories where his life or free-
dom would be threatened.56 The intent is to guarantee the refugees
a limited but fundamental protection, short of asylum, residence or
other durable solution.5? Non-refoulement should be granted by
Mexico pending a resolution of the validity of the applicant’s claim
for asylum or until it is established by an advisory panel as safe for
the refugees to return home. Recognition of the right to non-
refoulement is essential to give refugees an incentive to avail them-
selves of the Mexican legal process without fear of being refouled to
their country of origin.

The scope of non-refoulement during the past 30 years has
been broadened by international state practice to include measures
such as rejection at the frontier and even extradition.5® The princi-
ple of non-refoulement has traditionally applied to all people who
have been persecuted in their country of origin on the basis of their
race, religion, nationality, membership in a particular social group,
or political opinion® and people who do not enjoy the protection of
the government of their country of origin.® Additionally, non-
refoulement applies to all nationals who have entered the country of

53. Id

54. Hailbronner, supra note 46, at 128.

55. Mexico could have its choice of Declarations: Under the Cartagena Declara-
tion the principle of non-refoulement is substantially the same as under the Caracas
Convention on Territorial Asylum of 1954 and the American Convention on Human
Rights of 1969. The Cartagena Declaration ratified the 1951 Convention and the 1967
Protocol which contained provisions relating to refoulement. Article 33 of the 1951
Refugee Convention provided for an obligation of contracting states not to expel or
return a refugee in any manner whatsoever to the frontiers or territories where his life or
freedom would be threatened on account of race, religion, nationality, membership in a
social or political group. Hailbronner, supra note 46, at 126.

56. Refugee Convention of 1951, art. 33.

57. Goodwin-Gill, supra note note 43, at 901.

58. Convention on Refugee Problems in Africa, Organization for African Unity,
Sept. 10, 1969, 1001 U.N.T.S. 45.

59. United Nations Convention Relating to the Status of Refugees, July 28, 1951,
art. 1, para. 2, 189 U.N.T.S. 137.

60. Goodwin-Gill, supra note 43, at 903.
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refuge either legally! or illegally.5? If Mexico adopts the Cartagena
Declaration’s definition, people fleeing generalized violence in their
home land would be protected by non-refoulement.

The right of non-refoulement under the Cartagena Declara-
tion, however, is not unqualified. Exceptions to non-refoulement
permit a state to refoul an individual where the host state has rea-
sonable grounds to believe that the refugee is a security risk, or
when the refugee has been convicted of a serious crime; or because
the refugee poses a danger to the community of the host country.53

VI. THE REASONS WHY MEXICO SHOULD ADOPT THESE
INTERNATIONAL NOTIONS OF ASYLUM AND NON-
REFOULEMENT

Mexico’s best interest is served by adopting and implementing
the international standards previously addressed in this comment.
The reasons are as follows: First, Mexico has recently begun to
play an important role in the international political development
affecting Central America.%* By adopting these recommendations,
Mexico would continue this leadership trend. Secondly, by making
these adoptions, Mexico would strengthen its bargaining position
regarding funding from the international community for the in-
creased costs Mexico would incur by providing asylum to refu-
gees.55 Lastly, if Mexico adopted and carried out the
recommendations suggested in this comment, Mexico’s human
rights record would improve and possibly secure a free trade agree-

61. See Summary Record of the 16th Meeting, Conference of Plenipotentiaries on
the Status of Refugees and Stateless Persons, at 6, U.N. Doc. A/CONF.2/SR.16 (1951).

62. P. Weiss, Legal Aspects of the Convention of 28 July 1951 Relating to the Status
of Refugees, 30 BRIT. Y.B. INT'L L. 478, 482-83 (1953).

63. Olguin, supra note 44, at 333.

64. AMERICA’s WATCH COMMITTEE, supra note 9, at 31. See also Mexican Presi-
dent to Discuss Region, Refugees in Guatemala, REUTERS, Apr. 7, 1987, (available in
LEXIS, Nexis library.) (Mexican President Miguel De La Madrid’s Administration
along with Panama, Venezuela, and Columbia formed the Contradora Peace Group,
initiating peace talks between Nicaragua’s Sandinista Government and the United
States backed Contras). Although Mexico and Guatemala have recently initiated talks
to repatriate at least 35,000 Guatemalan refugees in Mexico, the recommendations of
this article are not rendered moot. The political turmoil that drove refugees into Mex-
ico initially could possibly reoccur. See also International Relationships, IBC USA
INC., Aug. 1, 1989 (available in LEXIS, Report Library, Mexico). Mexico extended aid
to the Noriega Regime in Panama, including a guarantee of oil supply on generous
payment terms.

65. In response to the constant flow of Guatamalan refugees into Mexico, the Mex-
ican Government created the Commission to Aid the Refugees (hereinafter
“COMAR™) in 1980, as the official governmental agency in charge of providing an
adequate supply of food, clothing, health care, and basic education. Another function
of the COMAR is to channel funds and supplies from the United Nations High Com-
missioner for Refugees (hereinafter “UNHCR?”) for development assistance in organiz-
ing refugee settlements. AMERICA’S WATCH COMMITTEE, supra note 9, at 26, 47.
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ment with the United States.56

A. Leadership

Although Mexico has historically refrained from engaging in
Central American affairs, Mexico has recently begun asserting a
leadership role in that region.5? Mexico’s growing international
presence has been made evident by a variety of leadership roles it
has undertaken.58

Mexico’s government was among the first nations to recognize
and support the Nicaraguan Sandinista government after the over-
throw of Anastio Somoza.®® Mexico also helped organize and then
assumed a leadership role in the Contadora Group of eight Latin
American nations seeking to end the fighting in Central America.”
On June 19, 1990, Mexico held the opening peace talks between the
Faribundo Marti Libracion Frente (FM LN) and the El Salvadoran
Government.”?

Another example of the active leadership role Mexico has be-
gun to play, is when the Mexican government announced that it
would guarantee oil supplies to Panama’s Noriega regime despite
United States attempts to put financial pressure on Panama’s ad-
ministration.”? Mexico, additionally, agreed to waive immediate
payment on petroleum shipments, lower interest rates on the credit
lines extended to complete the transactions, and postpone indefi-
nitely the collection of $23 million for previous petroleum
shipments.”3

Furthermore, despite Mexico’s underdeveloped economy,
Mexico has extended credit to its less developed Central American
neighbors. For example, Mexico extended loans to Guatemala for
$75 million and the Mexican Petroleum Company (PEMEX) has
extended credit exceeding $66 million.’* Mexico has also officially

66. See, Human Rights in Mexico, 1990 INTERNATIONAL REPORTS, July 3, 1990.
(LEXIS, Report Library, Mexico). Mexico historically has opted for form over sub-
stance in the promotion and protection of human rights and that impediments to trade
liberalization might be removed by an exemplary Mexican human rights record.

67. AMERICA’S WATCH COMMITTEE, supra note 9, at 31.

68. Esther W. Hannon, 4 Review of 150 Years of U.S. Mexican Relations, THE
HERITAGE FOUNDATION REPORT, Oct. 31, 1988.

69. Id.

70. Michael G. Wilson, The Security Component of U.S./Mexico Relations (pt. 2),
THE HERITAGE FOUNDATION REPORTS, Jan. 26, 1989.

71. Henry Tricks, Salvadorans, Rebels, Open Peace Talks in Mexico, Reuters, June
19, 1990, (available in LEXIS, Nexis Library, Omni File). The FMLN is the largest
leftist guerilla group currently struggling to overthrow El Salvador’s government.

72. Hd.

73. David Gardner, Mexico Offers Panama a Helping Hand, FINANCIAL TIMES,
Apr. 27, 1988, at 4.

74. Henry Tricks, Mexican, Guatemalan President to Meet on Economy, Refugees,
Reuters, July 17, 1990, (available in LEXIS, Nexis Library, Omni File).
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“housed” thousands of Guatemalan refugees.”

B. Bargaining Position Enhanced to Secure Funding

Mexican policies that intend to protect and house Guatemalan
refugees were formulated with the expectation that thie Central
American refugees within its territorial borders would be repatri-
ated.”® The Mexican Government’s reluctance to adopt a perma-
nent solution in large part may be attributed to the expected high
costs of implementation.”” Protecting the rights of refugees is a
global responsibility, and it would be unjust for a single nation to
solely bear the costs associated with refugees within its borders.
The Mexican government should recognize that adoption of a per-
manent solution will strengthen its ability to secure financial aid
from international refugee assistance organizations and countries
such as the United States whose policies contributed to the refugee
flight.”8

C. Improvement of Human Rights Record to Aid Securing Free
Trade Agreement
1. Mexico’s Record on Human Rights

America’s Watch recently reported that Mexico is among the

75. Refugees: Mexico; The New Mayans, THE ECONOMIST, Jan. 1988, at 40. Ac-
cording to this article, 48,000 Guatemalan refugees are officially housed in Mexico. See
also AMERICA’S WATCH COMMITTEE, supra note 9, and Candice Hughes, Guatemalan
Exiles Languish in Mexico as Dreams of Return Home Fade, N.Y. TIMES, Nov. 25,
1990, at A3.

76. Guatemalan City Conference: Nearly 2 Million Central Americans to Get Refu-
gee Aid; International Conference on Central American Refugees, 26 U.N. CHRON. 3, at
14 (1989) (available in LEXIS, Nexis Library, Omni File).

77. Refugees: Mexico; The New Mayans, THE ECONOMIST, Jan. 1988. The Mexi-
can labor force increases at an estimated rate of one million per year. See also BEAN,
supra note 6, at 191.

78. The United States appropriated 370 million dollars for refugee migration and
relocation to the United States and internationally. See Fiscal Year 1990-91 State De-
partment Budget Request: Hearing of the International Operations Subcomm. of the
House Foreign Affairs Comm., 101st Cong., 1st Sess. (1989) (statement of James Baker,
Secretary of State). From this fund Mexico receives nothing. See Fiscal Year 1990-91
Foreign Assistance and State Department Budget: Hearing of the Senate Foreign Rela-
tions Comm., 101st Cong., 1st Sess. (1990) (statement of James Baker, Secretary of
State). Mexico receives at least 4.5 million dollars per year from the United Nations
High Commissioner for Refugees, for expenses related to refugees. Davison, supra note
39. The refugees that have fled into Mexico tend to originate from countries whose
governments are supported or receive military assistance from the United States. Refu-
gees: Mexico; The New Mayans, supra note 75. These governments, such as Guatemala,
have practiced “scorched earth” campaigns in an effort to flush out leftist guerrillas.
See Smith, supra note 12. In the process of exposing insurgents, however, thousands of
civilians have been killed. Since the refugees in Mexico were fleeing generalized vio-
lence in their homelands, which was assisted by the United States, the United States
bears some responsibility. Further, since the United States has devoted funds for the
care of refugees, Mexico has a strong case in arguing that the United States should
finance, at least in part, the expenses for permanent relocation of refugees in Mexico.
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world’s most notorious violators of human rights.” That report
concluded that rather than moving toward improvements in human
rights conditions, Mexico may be heading for a period of increased
violent abuses. That report cataloged among the abuses, torture,
extra judicial killings by both state and federal law enforcement
agencies, jailings without warrants, and disappearances. The extent
to which these violations are perpetrated against refugees is not
clear. Violations against refugees that have been recorded include:
detentions without warrants, extraction of bribes to proceed to
points of destination.®0

Although the administration of Carlos Salinas De Gortari has
attempted to rectify Mexico’s previous record of abuse, America’s
Watch points out that Mexico’s history of emphasizing form over
substance, and the absence of evidence demonstrating a clear polit-
ical will be truly solve abuses, indicates that abuses in Mexico are
likely to continue.

2. Adopting These Proposals Would Contribute to the
Enhancement of Mexico’s Status on Human Rights

A country’s treatment of foreign nationals seeking refuge from
political violence indicates the measure of respect that nation has
for human rights.®! Linking a country’s human rights record to
trade talks is an important part of the United States national pol-
icy.82 The United States government is concerned with the direct
relationship between the amount of repression within a country and
its political instability.8> The United States does not want to en-
courage American multi-national corporations (MNC) to invest in
countries unless those countries have a clearly stable political
future.®4

United States opponents to trade liberalization, such as labor

79. See generally Human Rights in Mexico, 1990 INTERNATIONAL REPORTS, July
3, 1990.

80. .

81. AMERICA’S WATCH COMMITTEE, supra note 9. Americas’s Watch, a highly
respected international human rights organization has discussed in great length the ref-
ugee problem in Mexico.

82. See United States-Mexico Relations, 1990: Hearings Before the Subcomm. on
Trade of the House Comm. on Ways and Means, 101st Cong., 2d Sess. (1990) (state-
ments of Carla Hills, United States Trade Representative, and Representative Frank
Guarini). See also Fiscal Year 1990-91 State Department Budget Regquest: Hearing of
the International Operations Subcomm. of the House Foreign Affairs Comm., 101st
Cong., Ist Sess. (1989) (statement of James Baker, Secretary of State). See also Fiscal
Year 1990-91 Foreign Assistance and State Department Budget: Hearing of the Senate
Foreign Relations Comm., 101st Cong., 2d Sess. (1990) (statement of James Baker, Sec-
retary of State).

83. Id.

84. Furthermore, public pressure may occasionally result in suspension of trade if
human rights violations become public knowledge (e.g., China’s Tianamen Square inci-
dent and subsequent suspension of trade).
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unions, may argue Mexico’s dismal human rights record in order to
sabotage any free trade agreement between the United States and
Mexico.85 Labor unions fear that liberalization of trade barriers
will simplify access by United States manufacturers to the lower
cost labor in Mexico; thereby, decreasing the number of jobs avail-
able in the United States.8¢ Therefore, Mexico’s lack of respect for
human right provides labor unions in the United States with an ad-
ditional argument that could be used to persuade members of Con-
gress from supporting a United States and Mexican free trade
agreement.

Human rights advocates through political pressure, on the
other hand, may use the potential trade agreement between the
United States and Mexico as leverage to bring about substantial
structural changes in the protection of human rights within Mex-
ico.87 The United States is in a good position to extract concessions
from Mexico regarding human rights practices during trade talks
because the Mexican economy stands to benefit substantially: real
wages and employment opportunities for the labor force, which is
currently increasing by approximately 1 million per year, should
increase significantly.88 Therefore, Mexican interests are probably
best served by taking the initiative in softening the potential human
rights obstacle rather than risking substantial internal structural
changes as part of a free trade agreement with the United States.

VII. CONCLUSION%®?

Although some domestic resistance could arise within Mexico
from adopting this proposal, Mexico is in a position to protect Mex-
ican nationals’ interests and assert a significant international leader-
ship role. Mexico could set a world-wide precedent inspiring other
countries to update their legal standards regarding refugee rights.
Mexico’s rigorous enforcement of these updated legal standards re-
garding asylum and non-refoulment would enhance Mexico’s inter-
national standing while improving its human rights record with
“actions of substance.”

Furthermore, certain domestic fears within Mexico to the am-
bitious adoption of this proposal should be quelled because existing

85. Human Rights in Mexico, supra note 79.

86. Opponents of a free trade agreement between the United States and Mexico
would be less likely to persuade Congress, and certainly not President Bush, by simply
relying on economic arguments, given the strength of counter-economic arguments that
can be made.

87. See Human Rights in Mexico, supra note 79.

88. Refugees: Mexico; The New Mayans, supra note 75.

89. The authors of this comment would like to extend their appreciation to their
faculty advisor, Professor Henry McGee, for his unending guidance and assistance. The
authors would also like to extend their thanks and gratitude to Leo Ramos, Editor-in-
Chief, Chicano Law Review, for his patience and for making this comment a reality.
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Mexican legal standards regulate the domestic labor market. Under
Part 1, Section 7 of the Mexican Labor Code the number of foreign-
ers that can be employed by companies operating in Mexico is re-
stricted. For example, under that section, 90% of every enterprise’s
work force must be Mexican nationals except for 100% of employ-
ees in technical and professional categories must be Mexican.
‘When Mexican nationals are unavailable to fill technical and profes-
sional positions, an employer may the give temporary employment
to foreigners. Additionally, Article 32 of the Mexican constitution
requires that all pilots, machinists, captains, masters, and all per-
sonnel aboard any vessel or airship protected under the Mexican
insignia to be Mexican by birth. Thus, Mexico’s existing legal
structure could be employed to minimize the impact on the labor
market from an influx of refugees.
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