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I. INTRODUCTION

Environmental equity refers to the equal distribution of en-
vironmental risks across population groups. Conversely, envi-
ronmental inequity exists when risks are disproportionately
borne by particular population groups. Hazardous waste facility
sites can be seen as indicators of environmental risk, at least to
the extent that they pose actual, potential, and perceived risks.!
Such risks can be economic, negatively affecting surrounding
property values, or health-related, exposing populations to can-
cer-causing agents. Thus, demographic trends around facility lo-
cations are a measure of how environmental risks are distributed
across population groups.

A number of published reports have called attention to in-
equitable siting of hazardous waste facilities in the United States.
Recently, however, these findings have been challenged. In the
April 1994 issue of Evaluation Review, the article, “Hazardous
Waste Facilities ‘Environmental Equity’ Issues in Metropolitan
Areas” (Evaluation Review Report) reaches a different conclu-
sion. While previous studies have noted that hazardous waste
facilities are more likely to be found in areas occupied by poor
and minority populations,? the Evaluation Review Report claims

+ M.C.P., 1994, Massachusetts Institute of Technology; J.D., 1993, Boston Col-
lege Law School; A.B., 1988, Princeton University. The author gratefully acknowl-
edges the kind assistance of Lawrence Friedman on earlier drafts of the article.

1. See Charles J. McDermott, Balancing the Scales of Environmental Justice, 21
Forpram Urs. L.J. 689, 691-94 (1994). McDermott, Director of Government Af-
fairs, WMX Technologies, Inc., an environmental services company, argues that
“[t]here are wide gaps between perceived risks and actual risks” associated with
waste management. Id. at 693.

2. See generally GENERAL ACCOUNTING OFFICE, SITING OF HAZARDOUS
WasTE LANDFILLS AND THEIR CORRELATION WrITH RACIAL AND EcoNoMIC STA-
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that there are “no consistent and statistically significant differ-
ences in the racial or ethnic composition of tracts that contain
commercial [treatment, storage, and disposal of hazardous waste
facilities] and those that do not.”3

Given the tenor of the on-going debate over whether certain
population groups bear a disproportionate share of environmen-
tal risks, the Evaluation Review Report most likely will acceler-
ate the war of numbers and statistics. On both sides, proponents
are sure to produce facts and figures to prove or disprove the
existence of environmental inequities associated with hazardous
waste facility sites. Regardless of the outcome of the statistical
and quantitative debate, the concept of environmental equity —
the equal distribution of environmental risks across populations
groups — will survive. The idea of environmental equity will
particularly persist in the context of hazardous waste facility sit-
ing under the rubric of fairness in process and equality of out-
come in future siting. To be sure, the Clinton Administration has
elevated the proposition that no one population group should
bear a disproportionate share of environmental risks to a na-
tional goal,# and the relationship between race, class, income,
and the environment has emerged as a high-profile media
subject.’

TUS OF SURROUNDING COMMUNITIES (1983) [hereinafter GAO Report]; Commis-
SION FOR RACIAL JUSTICE, UNITED CHURCH OF CHRIST, Toxic WASTES AND RACE
IN THE UNITED STATES: A NATIONAL REPORT ON THE RACIAL AND Socro-Eco-
NOMIC CHARACTERISTICS OF COMMUNITIES WiTH HAZARDOUS WASTE SITES (1987)
[hereinafter Commission Report]; 1 ENVIRONMENTAL PROTECTION AGENCY, ENVI-
RONMENTAL EQuITy: REDUCING Risk FOR ALL CoMmunrries (1992) [hereinafter
EPA Equity Report]. See also, e.g., PAT CosTNER & JOE THORNTON, PLAaYING
Witz FIre: HAzZARDOUS WASTE INCINERATION: A GREENPEACE REPORT 49
(Greenpeace Publications ed., 1990) (reporting that communities with existing incin-
erators contain percentages of minorities that are 89% higher than the national av-
erage and that proposed incinerators are to be located in communities with minority
populations 60% higher than the national average.); Marianne Lavelle & Marcia
Coyle, Unequal Protection: The Racial Divide in Environmental Law, THE NAT'L. L.
T., Sept. 21, 1992 at S2 [hereinafter Journal Study] (reporting that average penalties
imposed in court for violation of the Resource Conservation and Recovery Act
“vary dramatically with the racial composition — but not wealth — of the communi-
ties surrounding the waste sites.”).

3. Douglas L. Anderton et. al., Hazardous Waste Facilities: “Environmental
Equity” Issues in Metropolitan Areas, EVALUATION REVIEW 123, 123 (Apr. 1994)
[hereinafter Evaluation Review Report].

4. See Exec. Order No. 11,898, 59 Fed. Reg. 7629 (1994) (“To the greatest ex-
tent practicable and permitted by law . . . each Federal agency shall make achieving
environmental justice part of its mission . .. .”).

5. E.g., Scott Allen, EPA Bias Charged in New Bedford’s Incinerator Plan,
BostoN GLOBE, Sept. 14, 1992, at Al (reporting that Portuguese residents are alleg-
ing bias in the proposal to locate an incinerator in their community); Michael Satch-
ell, A Whiff of Discrimination?, U.S. NEws & WorLD Rep., May 4, 1992, at 34
(arguing that poverty and not racism is what attracts polluting industries and land
uses); Usha Lee McFarling, Poor Minorities Seek Role in ‘Environmental Justice’,
BosTon GLOBE, Feb. 13, 1994, at 18 (reporting that community activists dominated
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Despite the lack of evidence suggesting racial and economic
inequities in the distribution of hazardous waste facilities, calls
for environmental equity in future facility siting will continue, be-
cause equity is often defined by public perception. Many minor-
ity communities, poor communities, environmentalists, and civil
rights activists are now convinced that the poor and minorities
suffer from environmental injustices, and statistics are unlikely to
alter their convictions.®

This article argues that the statistical debate over whether
environmental inequities in the location of hazardous waste facil-
ities exist should not, by itself, dictate whether environmental eq-
uity measures are employed by public and private actors in siting
facilities in the future. Instead, to make siting processes more
legitimate in the eyes of all parties involved, facility siting pro-
grams should be shaped to promote equity through fairness and
equality measures with respect to both process and outcome.
Fairness in process includes engaging as much as possible all par-
ties with interests at stake in the siting process from the start.
Specifically, race, ethnicity, income, and the history of past siting
practices should be essential elements of site assessments. Envi-
ronmental equality exists where facility sites with a greater pro-
portion of minorities or poor people do not occur in numbers
greater than other sites. In the context of facility siting, these
environmental equity measures are consistent with the direction
and spirit of siting program evolution, and should be the corner-
stone of future facility siting policies.

The article begins by placing the issue of environmental fair-
ness in the historical, legal, and social context of race relations in
the United States. The article argues that the legacy of slavery

a government-sponsored conference on “environmental justice”); Katherine L. Rat-
cliffe, Fusing Civil, Environmental Rights, THE CHRISTIAN SCIENCE MONITOR, May
24, 1991, at 12 (describing how minority grassroots activists are using civil rights
arguments against proposed unwanted facilities).

Legal commentators also have joined the debate. E.g., A. Dan Tarlock, City
Versus Countryside: Environmental Equity in Context, 1 ForpuaM URrs. L.J. 461
(1994); Vicki Been, Locally Undesirable Land Uses in Minority Neighborhoods:
Disproportionate Siting or Market Dynamics?, 103 YALE L.J. 1386 (1994); Anthony
R. Chase, Assessing and Addressing Problems Posed by Environmental Racism, 45
RUTGERSs L. REV. 335 (1993); Richard J. Lazarus, Pursuing “Environmental Justice”:
The Distributive Effects of Environmental Protection, 5T N.Y.U. L. Rev. 787 (1993);
Robert W. Collin, Environmental Equity: A Law and Planning Approach to Envi-
ronmental Racism, 11 Va. EnvtL. LJ. 495, 537 (1992); Luke W. Cole, Correspon-
dence, Remedies for Environmental Racism: A View from the Field, 90 Mica. L.
REv. 1991 (1992); Regina Austin & Michael Schill, Black, Brown, Poor & Poisoned:
Minority Grassroots Environmentalism and the Quest for Eco-Justice, 1 Kan. J.L. &
Pus. PoL’y 69 (1991).

6. See generally, UNEQUAL PROTECTION: ENVIRONMENTAL JUSTICE AND
CoMMUNITIES OF CoLor (Robert D. Bullard ed., 1994); RoBERT D. BULLARD,
DuMPING IN DIXIE: RACE, CLASS AND ENVIRONMENTAL QUALITY (1990).
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and sanctioned and covert acts of discrimination against racial
and ethnic minority people” should not be overlooked in working
towards environmental equity. Part II provides a brief overview
of three studies, two noting the existence of environmental ineq-
uities, and a third challenging this view. This section holds that
the limits of statistical analysis preclude any immediate or final
conclusions about the distribution of facilities across population
groups and related environmental risks. Part III describes how
the federal government, states, and grass-roots organizations
have responded to claims of environmental inequities. Part IV
describes the evolution of siting programs in the United States.
As siting processes have evolved over time, they have enhanced
fairness and legitimacy through compensation and public partici-
pation enhancement measures. Part IV concludes that the next
generation of siting programs should institutionalize fairness
measures that recognize the importance of distributing hazardous
waste facilities equally across racial, ethnic, and income groups.8
Part V maintains that new siting paradigms should weigh race,
ethnicity, income and the history of siting practices. This section
also argues that because environmental equity benefits all popu-
lation groups, it should be an important part of environmental
policy at all levels of public and private siting activity. This arti-
cle concludes that in light of the legacy of unequal treatment of
particular population groups in the United States and in the face
of evidence suggesting disparate siting practices, poor and minor-
ity communities should be suspicious of unfair facility siting —
and the resulting unequal distribution of environmental risks.
These suspicions can be put to rest by creating siting programs
that are fairer in process and outcome.

II. Cause FOR CONCERN: A HiSTORICAL PERSPECTIVE OF
UNEQUAL TREATMENT

Perhaps the best way to understand the deep suspicions of
minority populations as to whether environmental risks have
been equitably distributed is to put race and ethnicity into social
and historical perspective. A brief review of the histories of
Black-Americans and Mexican-Americans is particularly illustra-
tive of two minority groups which have been subjected to une-

7. “Race differentiates among population groups based on physical character-
istics of a genetic origin (i.e., skin color), and ‘ethnicity’ refers to differences associ-
ated with cultural or geographic differences (i.e., Hispanic, Irish).” EPA Equity
Report, supra note 2, at 10.

8. The principle of environmental equity is equally applicable to other locally
unwanted land uses such as sewage treatment plants, prisons, and incinerators.
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qual treatment® Surely, today’s landscape of race relations in
the United States was shaped by years of civil rights activity
against discrimination.

A. A Tradition of Exploitation and Unequal Treatment

The beginning of the Civil War in 1861 signalled the end of
slavery in the United States.10 After the defeat of the Confeder-
ate Army in April of 1865, the Thirteenth Amendment was rati-
fied in December of 1865 to abolish slavery.1?

Prior to the ratification of the Thirteenth Amendment, the
Constitution supported the institution of slavery.’? Indeed, the
drafters of the Constitution vigorously debated the issue of slav-
ery, with Thomas Jefferson and Benjamin Franklin opposing the
practice.’3 In the end, the Constitutional Congress delegates
chose to give constitutional support to slavery rather than risk
impairing an already tenuous coalition of states.!* When slavery

9. For the purposes of this article, “Black-Americans” refers to all groups of
people of the black race in the United States. “Mexican-Americans” refers to all
people who either were once citizens of Mexico or are descendants of people who
were at one time Mexican citizens.

10. MoLeri K. AsanTE & MARk T. Mattson, Tae HistoricAL aND CUL-
TURAL ATLAS OF AFRICAN AMERICANS 78 (1991).

11. Id. at 85. Section one of the Thirteenth Amendment states that “Neither
slavery nor involuntary servitude . . . shall exist within the United States....” U.sS.
ConsT. amend. X111, § 1.

12. Slavery was rampant in the United States even before the original colonies
declared their independence from Britain:

The American institution of slavery began in 1619, when a Dutch warship

sold twenty African slaves to the settlers in Jamestown, Virginia. During

the next two centuries, many millions of Africans were brought to the

American colonies in chains. By 1760, there were over three hundred

thousand slaves in the American colonies; by 1790 there were almost seven

hundred thousand. At the time of the [American] Revolution, there were
black slaves in every state.
DANIEL A. FARBER & SUZANNA SHERRY, A HISTORY OF THE AMERICAN CONSTI-
TUTION 147 (1990). See generally PETER M. BERGMAN, THE CHRONOLOGICAL His-
TORY OF THE NEGRO IN AMERICA 10-72 (1969).

13. In Thomas Jefferson’s initial draft of the Declaration of Independence, he
included slavery and the slave trade as objections against the King. FARBER &
SHERRY, supra note 12, at 148. Ironically, Jefferson himself possessed over 200
slaves. Id. But see Douglas L. Wilson, Thomas Jefferson and the Character Issue,
THe ATLANTIC, Nov. 1992, at 57 (arguing we should not judge Jefferson based solely
upon the fact that he owned slaves). Benjamin Franklin was president of the Penn-
sylvania Society for the Abolition of Slavery. FARBER & SHERRY, supra note 12, at

14. See FARBER & SHERRY, supra note 12, at 154 (explaining how Benjamin
Franklin refused to deliver an address before the Constitutional Convention on be-
half of the Pennsylvania Society for the Abolition of Slavery “because it would have
inflamed the Southern delegates.”). The southern states viewed slavery as an essen-
tial part of their way of life, believing that their local economies were dependent on
slave labor to a large extent. For example, Charles Cotesworth Pinckney, delegate
from South Carolina, stated that:

[W1hile there remained one acre of swamp-land uncleared of South Caro-
lina, I would raise my voice against restricting the importation of negroes.
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was finally abolished by the ratification of the Thirteenth
Amendment in 1865, real improvements in the lives of former
black slaves were not immediate. A constitutional amendment
simply could not alter the legacy of slavery that had encompassed
generations.

Like Black-Americans, Mexican-Americans have inherited a
long history of unequal treatment and discrimination, especially
in the Southwest.’5> The history of exploitation of the Mexican
ethnicity’é dates back to the conquest of present-day central
Mexico. The invading Spanish conquered the indigenous peoples
and systematically destroyed an entire culture.r’” A new hierar-

Iam... thoroughly convinced . .. that the nature of our climate, and the

flat, swampy situation of our country, obliges us to cultivate our lands with

negroes, and that without them South Carolina would soon be a desert

waste.
4 JoNATHAN ELLiOT, DEBATES IN THE SEVERAL STATE CONVENTIONS 273, 285
(1891), reprinted in FARBER & SHERRY, supra note 12, at 149 (quoting Charles
Cotesworth Pinckney).

The Constitution contains approximately ten clauses supporting the South’s de-
mands that slavery be preserved. These are: (1) Article I, Section 2, three-fifths
clause; (2) Article I, Section 2, taxation clause; (3) Article I, Section 8, insurrection
clause; (4) Article I, Section 9, fugitive slave clause; (5) Article I, Section 9, direct
taxation clause; (6) Article I, Section 9, export duty clause; (7) Article I, Section 10,
exploit duty clause; (8) Article IV, Section 2, fugitive slave clause; (9) Article IV,
Section 4, republican government clause; and (10) Article V, Section 9,
unamendability clause. Wmriam M. WIECEK, THE SOURCES OF ANTISLAVERY
CONSTITUTIONALISM IN AMERICA, 1760-1848 62-63 (1977). See also FARBER &
SHERRY, supra note 12, at 153, 174.

15. These two minority groups are not the only ones with a history of unequal
treatment in the United States. Clearly, American Indians, Asians, Jews, and other
identifiable minorities have endured systematic and, often, government-sanctioned
discrimination. For the purposes of this article, however, only the two largest minor-
ity groups, namely Black-Americans and Mexican-Americans, will be used as
examples.

16. Race, technically, refers to black and white. Thus, Mexican-Americans and
other Latinos are classified as white, although there are Latinos who are black.
Ethnicity is a subset of the white or black race. For example, Mexican-Americans
are an ethnicity, as are Puerto Ricans and Cubans.

17. See INTRODUCTION TO CHICANO STUDIES 3, 9-10 (Livie Isauro Duran & H.
Russell Bernard eds., 2d ed. 1982) [hereinafter Cricano STubpies]. Duran and Ber-
nard briefly described the brutality of the conquest of central Mexico:

Between 1519 and 1568 . . . the Indian population of central Mexico alone

fell from 25 million to 2.5 million . . . Indians were moved from mountains

to coastal plantations where they died, unable to adjust to the environment.

They were herded off to work in the mines, where they died of exhaustion

and malnutrition. And many were just killed outright for refusing to be-

come slaves . .. .“

Id. at 9. Tt is important to note, however, that thousands of Indian allies who were
enemies of the Aztecs assisted Hernando Cortés in the defeat of the Aztec empire.
Id. at 8.

Interestingly, the European Spanish culture and identity did not entirely replace
the indigenous cultures and languages. Rather, the encounter resulted in a new
ethnicity, where cultures and languages mated to produce an entirely new identity,
the Mexican. Neither Spanish nor Indian, the Mexican was a hybrid of both. See id.
at 9. By contrast, the United States was populated by white Europeans who
“neither incorporated [American Indians] racially into the population nor even used
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chy was established where the white European Spaniard popula-
tion was the elite; followed by the mestizos, or the mixed races of
Spanish and native Indians as a middle class; and the dark-
skinned indigenous peoples at the bottom of the hierarchy.

Mexico lost what is now the southwest and western United
States in the Mexican-American War, which was ended by the
ratification of the Treaty of Guadalupe Hidalgo. The Treaty pro-
vided that Mexicans who chose to remain on United States soil
were guaranteed to keep their property rights, maintain their
unique culture, and continue speaking Spanish.18

In theory, the purpose of the Treaty of Guadalupe Hidalgo
was to preserve the status and property of Mexicans in the newly
acquired territories. In reality, however, the United States con-
structively and deliberately violated almost every term of the
treaty.l® Many Mexicans lost their real property because they
were unable to produce documentation of ownership that would
satisfy legal standards in U.S. courts.? With their ownership
rights lost, many Mexican-Americans found themselves living in
barrios or communities segregated from their white counterparts
and often in the poorer and neglected sections of towns and cit-
ies. In short, within years of the enactment of the Treaty of
Guadalupe Hidalgo, Mexican-Americans found themselves on
the fringes of society on their own native land.

With this historical background of Black-Americans and
Mexican-Americans in mind, it is not surprising that these groups

them] to work the lands that were taken from them. They were Kkilled out right...
or] herded into reservations, totally apart from Anglo-American society ...." Id.
at 9-10.

18. “The present Treaty provides amply and specifically in its 8th and Sth Arti-
cles for the security of property of every kind belonging to Mexicans, whether ac-
quired under Mexican grants or otherwise . . . .” Letter from James Buchanan to the
Minister of Foreign Relations of Mexico, reprinted in CHICANO STUDIES, supra note
17, at 183. See also JULIAN SAMORA & PATRICIA VANDEL SIMON, A HiSTORY OF
THE MEXICAN-AMERICAN PeorLE 100 (1977).

The original version of the Treaty, as negotiated and signed by Mexican repre-
sentatives, was not officially ratified by the United States. SAMORA & SIMON, id. at
99, In fact, the United States approved a draft of the treaty different than that ini-
tially accepted by the Mexicans. Id.; see also CHICANO STUDIES, supra note 17, at
11, 181. All of Article X of the original version was stricken by the U.S. Senate.
Article X dealt with land grants in Texas and had the potential to transfer title to
many acres of land to original grantees under the old Mexican regime. The final
version of the Treaty provided that Mexican nationals then living in territory ac-
quired by the United States had the option of retaining their Mexican citizenship
and returning to Mexican territory. Treaty of Guadalupe Hidalgo, Feb. 2, 1848, art.
VIII, U.S.-Mex., 9 STAT. 922. Those Mexicans who wished to remain on their land
would automatically become U.S. citizens within a year’s time. Id.

19, SAMORA & SIMON, supra note 18, at 99-100; A DOCUMENTARY HISTORY OF
THE MEXICAN AMERICANS 181-82 (Wayne Moquin ed., 1971) [hereinafter Docu-
MENTARY HISTORY].

20. SAMORA & SIMON, supra note 18, at 101; see also CHICANO STUDIES, supra
note 17, at 11.
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have experienced unequal treatment in many arenas. In housing,
for instance, blacks were sometimes segregated from whites out
of fear that a mixing of the races would prove detrimental to
both blacks and whites.?! Such segregation was implemented by
way of “real estate practices, intimidation, and legal regula-
tions.”?2 Even today, real estate practices in some areas of the
country subject blacks to unequal treatment. For example, pre-
liminary studies for the Boston area show that race, not income,
is the dominant factor explaining racial discrepancies in the bor-
rowing of money related to the purchase of homes and real es-
tate.2> Evidence shows that blacks are rejected three times more
than whites for mortgages in greater Boston even when blacks in
higher income categories are compared to their white
counterparts.?4

Education is another area impacted by unequal treatment.
“Separate but equal” educational facilities and systems for blacks
and whites were legally maintained in the United States for many
years under the Supreme Court’s holding in Plessy v. Ferguson.>
In practice, however, separate was anything but equal. For this
reason, Brown v. Board of Education overturned Plessy in

21. See Reynolds Farley, The Residential Segregation of Blacks from Whites:
Trends, Causes, and Consequences, in U.S. CoMMIssION ON CIVIL RIGHTS, ISSUES IN
HousiNg DISCRIMINATION 15 (1985).

22. Id. See also GEORGE R. MeTcarr, Fair Housing CoMES OF AGE 29
(1988) (stating, in part, that racial equality in housing has not been achieved at the
same rate as racial equality in jobs and education due to white prejudice.).

23. Mitchell Zuckoff, Fed Study Suggests Broader Loan Bias, BosToN GLOBE,
Oct. 27, 1991, at 1; Federal Reserve, Home Mortgage Disclosure Act Data, Table 1
(1990) [hereinafter Home Morigage Disclosure Act Data].

24. Zuckoff, supra note 23, at 1; Home Mortgage Disclosure Act Data, supra
note 23, Table 1. Previously, the issue revolved around the lack of minority lending
in predominantly ethnic neighborhoods, commonly referred to as “redlining.” See
Zuckoff, supra note 23, at 1, Redlining is the practice of delineating certain areas of
a city with a red mark on a map and refusing to make loans because of the suspected
high risk. Although preliminary evidence indicates that race is probably the primary
reason for mortgage loan discrepancies, other reasons yet to be studied, such as
heavier debt loads and lower-quality credit histories among minorities, may also
play a role in the inequity. Id.

Aside from lending practices, other commentators have reported that blacks
who attempted to move into white neighborhoods have sometimes been met with
violence. Farley, supra note 21, at 15. See also ANDREW HACKER, TWO NATIONS!
BLACK AND WHITE, SEPARATE, HOSTILE, UNEQUAL 36 (1992). “Jim Crow” laws
also allowed some cities the right to specify certain areas as white or black. In 1912,
for instance, the Virginia State Legislature passed such a law. Farley, supra note 21,
at 15. However, laws blatantly delineating white and black neighborhoods were de-
clared unconstitutional by the Supreme Court in 1917. Buchanan v. Warley, 245
U.S. 60 (1917) (holding unconstitutional a city ordinance forbidding any “colored
person” to live on a block where the majority of residents were white).

25. Plessy v. Ferguson, 163 U.S. 537 (1896).
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1954.26 The court recognized that segregation created a greater
evil; namely, the deliberate subordination of blacks.2?

Megxican-Americans also experienced discriminatory treat-
ment in the classroom. For example, up until the 1970s, many
students were punished for speaking Spanish in school and area
grounds.?® Moreover, gerrymandering, or the drawing of district
boundaries according to racial and ethnic lines, was used as a way
to segregate Mexican-American and Black-American students
from whites.?® The resulting districts created disparities in tax
revenues as well, thus establishing both relatively wealthy white
and poor black and ethnic minority school districts.3°

Equal treatment in the workplace also suffers from the lega-
cies of discrimination against Black-Americans and Mexican-
Americans. Persons from these groups have often been rele-
gated to assume the “low-status positions” in employment, even
within trade organizations.3! Furthermore, in many employment
sectors Black-Americans remain underrepresented in spite of
many gains.32

Arrest rates by race show that the Black-American arrest
rate is disproportionately high relative to the black community
share of the population in the United States.33 This trend also
extends to include offenders, victims and prisoners. Most troub-
ling of all is the disparate use of capital punishment in the United
States across racial lines: the death penalty is imposed in greater
numbers where victims were white and defendants black.34

26. Brown v. Board of Education, 347 U.S. 483 (1954). Whether Brown v.
Board of Education has had any real impact is debatable and beyond the scope of
this Article.

27. See Paul Gewirtz, Choice in the Transition: School Desegregation and the
Corrective Ideal, 86 CoLum, L. REv. 728, 729 (1986).

28. E.g., Philip Darraugh Ortego, Some Cultural Implications of a Mexican
American Border Dialect of American English, reprinted in CHICANO STUDIES, supra
note 17, at 396.

29. See SAMORA & SIMON, supra note 18, at 163.

30. Id

31. Id. at 170.

32, See HACKER, supra note 24, at 108-12. With respect to “African American
professionals”, Asante and Mattson explain that:

[tlhe “revolution” of the 1960s changed many of the discriminatory prac-
tices of the past preparing the way for more access [to managerial occupa-
tions]. However, the residual effects of historical discrimination continue
to the present day and account for the low percentage of African Ameri-
cans in managerial positions . . . . Learning to live with black professionals
was one of the most difficult lessons whites had to learn in order to change
their attitudes about African Americans. The lessons have not been fully
learned in some quarters even now, but the situation is far different and
more equitable than it has ever been.
AsanTeE & MATTSON, supra note 10, at 179.

33. AsanTE & MATTSON, supra note 10, at 180-81.

34. See generally DAvID C. BALDUS ET AL., EQUAL JUSTICE AND THE DEATH
PenALTY (1990).
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There are also numerous reports about the historic discrimina-
tory treatment Mexican-Americans have experienced within the
criminal justice system. According to one account, “[d]uring the
period from 1865 to 1920, there were more Iynchings of Mexican-
Americans in the Southwest than of Black-Americans in the
Southeast.”35

Finally, there have been many instances of unequal provi-
sion of municipal services across racial communities. For exam-
ple a series of cases have come before the Eleventh Circuit
dealing with disparate provision of municipal services.3¢ The
court of appeals in those cases inferred illegal discriminatory
treatment by examining “the nature and magnitude of the dispar-
ity; [the] foreseeability of the disparate impact of the official ac-
tion; the legislative and administrative history of the
decisionmaking process; and the knowledge that the action
would cause the disparate impact.”?” In those cases, black com-
munities existed in relative squalor, as compared to their white
cohorts.

On balance, however, federal, state, and local governments
have acted to outlaw most overt forms of discrimination in many
areas3® Black-Americans and Mexican-Americans also have
made progress towards equal treatment and acceptance in the
United States.® Still, the words of Alexis de Tocqueville in the
1830s remain descriptive of race relations today:

A natural prejudice leads a man to scorn anybody who has
been his inferior, long after he has become his equal; the real
inequality, due to fortune or the law, is always followed by an
imagined inequality rooted in mores . . . . [Iln the modern
world the hard thing is to alter mores . . . . The law can abolish
servitudes, but only God can obliterate its traces.*0

35. DOCUMENTARY HISTORY, supra note 19, at 181.

36. Ammons v. Dade City, Fla., 783 F.2d 982 (11th Cir. 1986); Dowdell v. City
of Apopka, Fla., 698 F.2d 1181 (11th Cir. 1983). See also Rachel D. Godsil, Note,
Remedying Environmental Racism, 90 MicH. L. Rev. 394, 416-17 (1991).

37. Godsil, supra note 36, at 417 (citing Ammons, 783 F.2d at 988 and Dowdell,
698 F.2d at 1186).

38. E.g., Title VII of the Civil Rights Act of 1968, 42 U.S.C. §§ 3601-3631
(1988) (Fair Housing Act); Title VII of the Civil Rights Act of 1964, 42 US.C.
§ 2000e et seq. (1988) (employment discrimination).

39. E.g., LinpA CHAVEZ, OuT OF THE BARRIO: TOWARD A NEW POLITICS OF
HisPANIC ASSIMILATION 118-20 (1991). (“For most Hispanics, especially those born
in the United States, the last few decades have brought greater economic opportu-
nity and social mobility.” Id. at 118)) See also REYNOLDS FARLEY, BLACKS AND
WimrEs: NARROWING THE GAP? 202-06 (1984); See generally CAREY MCcWILLIAMS,
?1(9)21;{ FroM MExico: THE SPANISH SPEAKING PEOPLE OF THE UNITED STATES

1968).

40. ALExis DE TOCQUEVILLE, DEMOCRACY IN AMERICA 314 (J.P. Mayer &

Max Lerner eds. & George Lawrence trans., 1966).
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Indeed, given that inequality still abounds in modern U.S. soci-
ety, it is no wonder that ethnic and racial minorities find them-
selves constantly in search of more equality and equal treatment.

In summary, as these varied historical accounts illustrate,
Black-Americans and Mexican-Americans have been the subject
of various forms of racial and ethnic discrimination. These
groups have been relegated to the bottom rungs of society in the
United States, often enduring unequal treatment in areas such as
housing, employment and municipal services. Certainly, minor-
ity communities living in areas that evidence suggests are envi-
ronmentally riskier than their white counterparts may view this
dubious distinction as another example of the legacies of inequal-
ity which they confront daily.

B. Statistical Evidence of Environmental Inequities

A study conducted by the General Accounting Office
(GAO) in 1983 found that in the Environmental Protection
Agency’s Region IV three of the four area’s off-site hazardous
waste land fills were located in communities where blacks made
up the majority of the population.#* The GAO Report also
found that in all four sites, blacks in “surrounding census areas
had lower mean income[s] than the mean income for all races
combined” and represented the majority of persons below pov-
erty level in those areas.#?

The GAO Report was followed in 1987 by a highly publi-
cized report published by the United Church of Christ Commis-
sion for Racial Justice entitled, “Toxic Waste and Race in the
United States: A National Report on the Racial and Socio-Eco-
nomic Characteristics of Communities with Hazardous Waste
Sites” (Commission Report). The Commission Report found
that areas with the highest number of commercial hazardous
waste facilities had the highest mean percentage of residents who
are members of a minority group.**> By contrast, the report
noted that those areas with no waste facilities had a lower pro-
portion of minority residents.# Furthermore, the Commission
Report stated that the percentage of minorities in a community

- was a stronger predictor of the degree of commercial hazardous
waste activity than was household income, the value of homes,
the number of uncontrolled waste sites or the estimated amount

41. GAO Report, supra note 2, at 1. Region IV is comprised of the following
eight states: Alabama, Florida, Georgia, Kentucky, Mississippi, North Carolina,
South Carolina, and Tennessee.

42, Id at3.

43, Commission Report, supra note 2, at 13.

44, Id
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of hazardous wastes generated by industry.#> According to the
Commission, their findings “represented a consistent national
pattern.”4s

Contrary to the findings of the GAO Report and the Com-
mission Report, researchers at the Social and Demographic Re-
search Institute and Northeast Regional Environmental Public
Health Center at the University of Massachusetts at Amherst
found no consistent or significant differences in the racial or eth-
nic composition of tracts containing commercial hazardous waste
facilities and those that do not. The authors of the 1994 Evalua-
tion Review Report indicated that the GAO Report and the
Commission Report relied on larger units of geographic aggre-
gates — ZIP code areas — which contained or bordered com-
mercial hazardous waste facilities.#? The researchers, using
census tract areas as the basis for their areal aggregates, did not
find the disparities in facility locations as reported by the GAO
in 1983 and the Commission in 1987.48

Because census tract areas are smaller than ZIP code divi-
sions, the researchers were able to focus on unit areas physically
closer to hazardous waste facilities without having to include in-
formation from census tracts that were in the same ZIP code ar-
eas yet not immediately bordering the facility. They found that
when larger areas were analyzed their findings changed “dramat-
ically”: areas with facilities had higher percentages of blacks and
Hispanics than other tracts.*® The authors concluded “that
whether minorities are exposed to greater risks depends on how
distance from [treatment, storage, and disposal] facility sites is
related to that risk, an issue on which there is currently little
knowledge.”50

As these studies show, there is evidence showing both ineq-
uitable past siting practices and no significant disparities. The
findings are only preliminary; clearly, further research is neces-
sary to understand better the nature of the relationship between

45, Id

46. Id. at xiii.

47. See Evaluation Review Repott, supra note 3, at 127.

48. Id. at 135-36.

49. Id. at 136.

50. Id. at 123. The Evaluation Review Report has its critics. Robert D. Bullard,
professor of saciology at the University of California at Riverside, for example, criti-
cized the study for using census tract areas as the basic units for analysis. Bullard
claims that such units “are too large for meaningful analysis.” Robert Braile, No
Pattern of Bias Found in Locating Toxic Waste Plants, BostoN GLOBE, May 10, 19%4,
at 3. Benjamin Goldman, of the Jobs and Environment Coalition (based in Boston,
Massachusetts), faults the study for considering only 36,923 of 61,258 tracts, thereby
excluding more white rural areas and distorting the results. Id. Moreover, other
critics reproach the study for focusing on incinerators and other similar facilities,
overlooking “the broad range of injustices that minorities face . . . .” Id.
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race, income, hazardous waste facilities and risk. Nevertheless,
full comprehension of this relationship may never be realized.

C. The Limits of Quantitative and Risk Analysis

While statistics are useful tools for describing siting trends
and determining risks, they have limits. For this reason, we may
never know the full extent of the relationship between race, envi-
ronmental risks and human health. In turn, this uncertainty com-
plicates further the determination of costs associated with a
hazardous waste facility.

Inherent in the siting of a hazardous waste facility is “that
some risk is unavoidable, especially to the residents of the area
immediately around the facility.”>* This, however, does not nec-
essarily mean that the facilities are unsafe; “rather, assessments
of safety entail profound value judgments by all of the individu-
als involved.”s2 That is, acceptable levels of risk vary by individ-
ual. According to some, the wealthy tend to value a risk-free
environment higher than their poorer counterparts.>® Still, plac-
ing an accurate measure on “value judgements” is far from an
exact science.

There are limits to the technical aspects of risk assessment
because “risk assessment is not a purely scientific endeavor.”>*
Risk assessment depends on estimations disagreed upon by many
scientists.5> For instance, the impact of toxic substances on
human and biological health is not entirely clear, because present
research technologies and methodologies are “very inadequate
for ascertaining how much and in what way segments of the pop-
ulation are exposed to a particular chemical.”>¢ Yet the National
Research Council has noted that exposure to hazardous waste is
related to “a variety of symptoms of ill health in exposed per-
sons, including low birth rate, cardiac anomalies, headache, fa-
tigue, and a constellation of neurobehavioral problems.”s? The
Council also suggested that there are “excesses of cancer in resi-

51. DAVID MORELL & CHRISTOPHER MAGORIAN, SITING HaZARDOUS WASTE
FaciLrries; LocarL OPPOSITION AND THE MYTH OF PREEMPTION 62 (1982).

52. Id. at 62-63.

53. See, e.g., Lawrence S. Bacow, Waste and Fairness: No Easy Answers, ForuMm
FOR APPLIED RESEARCH AND PusLIC PoLicy 43, 44-45 (Spring 1993). ’

54. Michael William Mullen, The Role of Risk Assessment and Communication
in Community Responses to Hazardous Waste Management Projects: Potential
Abuses of Risk Assessment, in PsyCHOSOCIAL EFFECTS OF HAZARDOUS Toxic Dis-
POSAL oN CommuNrTIES 10 (Dennis L. Peck ed., 1989).

55. Id

56. J. CLARENCE DAVIES ET. AL., AN IsSUE REPORT: DETERMINING UNREA-
soNABLE Risk UNDER THE Toxic SuBstaNces CONTROL AcT 9 (1979).

57. NATIONAL RESEARCH COUNCIL, ENVIRONMENTAL EPIDEMIOLOGY: PUBLIC
Heavta AND Hazarpous WasTes 19-20 (1991).
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dents exposed to compounds, such as those that occur at hazard-
ous waste sites.”58 Moreover, risk assessment cannot account for
the “dynamic processes of individual, community and national
consensus building and policy development on waste manage-
ment and other issues.”®

In summary, we cannot reach final conclusions about the re-
lationship between race, ethnicity and environmental risk be-
cause of the uncertain nature of risk assessment. At best, studies
can document demographic trends around hazardous waste facil-
ity sites. Because current technologies cannot provide a standard
of proof high enough to show conclusively the health impacts of
environmental risks associated with hazardous waste facilities, it
is time to take proactive steps to avoid discovering in the future
that serious damage was done to Black-American and Mexican-
American populations because of unfair siting practices. As for-
mer EPA administrator Douglas Costle has observed, “[s]ociety
must make some cold-eyed calculation about how much it can
afford to preserve human life . . . [but] cost benefit analysis, no
matter how precise, cannot replace social policy judgements.”60

III. ENVIRONMENTAL EQUITY IN THE PUBLIC LIGHT
A. Public Concern

Putting aside the findings of the GAO Report, the Commis-
sion Report, and the Evaluation Review Report, the issue of “en-
vironmental racism” has been taken to the streets and
community meetings across the United States. As early as 1982,
local black groups in Warren County, North Carolina, organized
against what they perceived as discriminatory dumping of haz-

58. Id. On the other hand, Joan Z. Bernstein, Vice President of Environmental
Policy and Ethical Standards at Waste Management, Incorporated, has stated that
“only a very small number of the epidemiological investigations of [populations liv-
ing near hazardous waste sites] have shown any clear associations between the inci-
dence of serious diseases and the presence of waste sites or contaminated media.”
Joan Z. Bemnstein, The Siting of Commercial Waste Facilities: An Evolution of Com-
munity Land Use Decisions, 1 Kan. J. L. & Pus. Pov’y 83, 85 (1991).

59. Mullen, supra note 54, at 10. See generally James S. Freeman & Rachel D.
Godsil, The Question of Risk: Incorporating Community Perceptions into Environ-
mental Risk Assessments, 21 ForoHAM URrs. L.J. 547, 56-68 (1994) (“Such differ-
ences in perceptions and measurements of risk cause disagreement between experts
and law persons over what constitutes an acceptable risk.” Id. at 566).

60. Cost BENEFIT ANALYSIS AND ENVIRONMENTAL REGULATIONS: PoOLITICS,
ETHIcs AND METHODS 156 (Daniel Swartzman et. al., eds. 1982). Julie A. Rogue,
assistant professor at the Graduate School of Architecture and Urban Planning at
the University of California at Los Angeles has also argued that “[r]ather than re-
quiring hard ‘proof’ that risks exist and adverse effects occur, the obvious evidence
that hard-hit communities are bearing the brunt of multiple hazards should be suffi-
cient to take action now toward a more just environmental regulatory system.”
Overview: Environmental Equity, ENVIRONMENT 4 (Sept. 1994).
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ardous waste in their community.6! Grass-roots groups took to
the streets, protesting the dumping of more than 6000 truckloads
of soil contaminated with polychlorinated biphenyl (PCB) in a
community that was more than 84% black.52 A more recent ex-
ample of grass-roots minority activism occurred in Kings County,
California in 1991. There, Mexican-American farm workers and
growers alike joined together to oppose the siting of a hazardous
waste incinerator in their rural community.$? Academic and
other institutions also have explored environmental justice issues
through conferences and lecture series.%

As with many other issues of environmental justice, siting
practices have been challenged in the courts. For the most part,
these efforts have been unsuccessful where plaintiffs have relied
on constitutional equal protection jurisprudence. In these in-
stances, plaintiffs were unable to meet the requisite discrimina-
tory intent standard.65 To prevail on a federal equal protection
theory, a plaintiff must show more than disparate impact of a law
or state action on a particular group of persons; the plaintiff also
must demonstrate discriminatory purpose or intent.°6 However,
because state officials rarely act with overt discriminatory pur-
pose, showing unlawful intent through circumstantial evidence is
nearly impossible. For this reason, legal commentators agree

61. BULLARD, supra note 6, at 35.

62. Id. at 36-37.

63. Miles Corwin, Unusual Allies Fight Waste Incinerator, L.A. TiMes, Feb. 24,
1991, at A3, A38.

64. E.g., Symposium, Urban Environmental Justice, Fordham Law School (Mar.
3, 1994); Conference, Environmental Inequality: Social Justice and the Environment,
Harvard University (Nov. 14, 1992); Speaker Series, Racism and the Environment,
Boston College Diversity Month (Mar. 1992); Conference, Race and the Incidence of
Environmental Hazards, University of Michigan (1991); and the First National Peo-
ple of Color Environmental Leadership Summit, Washington, D.C. (Oct. 1991).

65. See, e.g, R1S.E., Inc. v. Kay, 768 F. Supp. 1144, 1150 (E.D. Va. 1991), aff’d,
977 F.2d 573 (4th Cir. 1992) (holding there was no violation of the Equal Protection
Clause of the Fourteenth Amendment in the siting of a hazardous waste facility
because the plaintiffs failed to prove discriminatory intent); East-Bibb Twiggs
Neighborhood Ass’n v. Macon Bibb Planning and Zoning Comm’n, 706 F. Supp. 880
(M.D. Ga. 1989), aff’d 896 F.2d 1264, 1267 (11th Cir. 1989) (same); Bean v. South-
western Waste Management Corp., 482 F. Supp. 673, 677-80 (S.D. Tex. 1979) (same).
Cf. Coalition of Bedford-Stuyvesant Block v. Cuomo, 651 F. Supp. 1202, 1210-11
(E.D.N.Y. 1987) (finding plaintiffs unsuccessful in claiming discrimination in the sit-
ing of homeless shelters because they were unable to prove requisite discriminatory
purpose); Rodolfo Mata, Note, Inequitable Siting of Undesirable Facilities and the
Myth of Equal Protection, 13 B.C. THIRD WoRLD L.J. 233, 247-49 (1993) (discussing
Codlition of Bedford-Stuyvesant).

66. E.g., Washington v. Davis, 426 U.S. 229, 239 (1976) (holding that a violation
of the Fourteenth Amendment Equal Protection Clause requires proof of discrimi-
natory purpose; a showing of disproportionate effect is not enough); Arlington
Heights v. Metropolitan Housing Corp., 429 U.S. 252, 265 (1977) (same).
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that attacking environmental inequities in the courts on a federal
equal protection theory is not very effective or efficient.s”

In Bean v. Southwestern Management Corp.,%8 for example,
the plaintiffs challenged a decision by the Texas Department of
Health to grant Southwestern Waste Management a permit to
operate a solid waste facility at the edge of the City of Houston.6®
The plaintiffs alleged that the decision to site the facility in their
community and adjacent to an un-airconditioned high school was
a violation of 42 U.S.C. § 1983, because the decision was partly
motivated by racial discrimination.”

The plaintiffs argued that the permit approval was consistent
with a pattern of discrimination in the siting of other solid waste
sites.”? After reviewing the data, however, the court did not find
systematic discrimination. The plaintiffs also alleged that the
permit approval process itself was tainted with discrimination.”?
Although the plaintiffs relied on three sets of data to show dis-
criminatory intent, the court determined that the data were not
enough to prove discriminatory intent.”> Notwithstanding its

67. E.g., Collin, supra note 5, at 537; Godsil, supra note 36, at 417; Mata, supra
note 65, at 251. Cf. Naikang Tsao, Note, Ameliorating Environmental Racism: A
Citizen’s Guide to Combatting the Discriminatory Siting of Toxic Waste Dumps, 67
N.Y.U. L. Rev. 366, 398-99 (1992) (arguing equal protection claims based on safe
constitutional law may be more viable than those based on the U.S. Constitution);
Donna Gareis-Smith, Environmental Racism: The Failure of Equal Protection to
Provide a Judicial Remedy and the Potential of Title VI of the 1964 Civil Rights Act,
13 Temp. ENvTL. L. & Teca. J. 57, 57-78 (1994) (arguing that the use of Title VI in
environmental equity cases is a viable approach because discriminatory effect, and
not necessarily intent, must be shown); Luke W. Cole, Environmental Justice Litiga-
tion: Another Stone in David’s Sling, 21 Forpuam Urs. L.J. 523, 526-41 (1994).
Cole presents a “litigation hierarchy” of four “legal tools” in “environmental justice
siting cases.” Id. at 526. These include environmental laws dealing with procedure
and public participation, and civil rights laws such as Title VI, 42 U.S.C. § 2000(d)
(1988) and Title VIIL, 42 U.S.C. §§ 3601-3619, 3631 (1988), of the Civil Rights Act of
1964.

68. Bean v. Southwestern Waste Management Corp., 482 F. Supp. 673 (S.D.
Tex. 1979).

69. Id. at 674-75.

70. 42 U.S.C. § 1983 (1988) allows civil action for the deprivation of rights se-
cured by the U.S. Constitution and federal laws.

71. Bean, 482 F. Supp. at 677.

72. Id. at 678.

73. Id. The first set of data included only two solid waste sites located in their
community, which the court did not find “statistically significant” enough to show
discrimination. Id. The second set of data showed that while the area in question
contained 15% of Houston’s solid waste sites, it contained only 6.9% of Houston’s
population, of which 79% were minority. Id. Instead of inferring discrimination
from these figures, the court noted that it made sense for the City of Houston to
locate such facilities in areas with little population, and that half of the target area
waste sites were in census tracts with a population greater than 70% Anglo. Id.
Focusing on the city as a whole, the third set of data was presented to show discrimi-
natory effects resuiting from the siting process. Id. Although the court claimed that
this ini;or9mation was persuasive, it nonetheless discredited the data’s conclusiveness.
Id. at 679.
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holding, the court criticized the siting decision because “it simply
does not make sense to put a solid waste site so close to a high
school, particularly one with no air conditioning . . . [n]Jor does it
make sense to put the [undesirable facility] so close to a residen-
tial neighborhood.”74

In East Bibb Twiggs v. Macon-Bibb County Planning &
Zoning Commission,”> the plaintiffs charged the Macon-Bibb
County Planning and Zoning Commission (Commission) with ra-
cial discrimination under the Fourteenth Amendment for the
Commission’s decision to site a solid waste facility in a predomi-
nantly black community. The Commission initially denied a con-
ditional use application for the operation of the facility because
1) the facility would be located next to a residential area; 2) the
area would be subject to heavy truck traffic; and 3) the additional
traffic and noise would be “undesirable” in a residential area.”¢
However, the Commission later reversed itself and subsequently
granted the applicants permission to site the facility in the Black
community.”” Although the plaintiffs presented several newspa-
per articles describing a series of actions by the Commission
which allegedly proved discriminatory purposes,’® and revealed
that the Commission was aware of racial and socio-economic dis-
crimination in the community,” the court found no illegal dis-
crimination in the Commission’s decisionmaking.

Similarly, the plaintiffs in R.LS.E., Inc. v. Kay®® could not
provide evidence inferring discriminatory purpose in the siting of
a landfill in their community. They claimed that they were de-
prived equal protection under the Fourteenth Amendment be-
cause landfills were routinely sited in predominantly Black
communities.8! Although the court found that the siting of land-
fills in King and Queen County, Virginia, from 1969 to the time
of trial had a disproportionate impact on black residents, it held
that the plaintiffs did not provide sufficient evidence to prove the
requisite discriminatory purpose.82 Rather, the court noted that

74. Id. at 679-80.

75. East Bibb Twiggs v. Macon-Bibb County Planning and Zoning Comm’n, 706
F. Supp. 880, 881 (M.D. Ga. 1989), aff’d, 896 ¥.2d 1264 (11th Cir. 1989).

76. Id. at 882.

77. Id. at 883.

78. Id. at 885.

79. Id. at 885-86. The plaintiffs cited to a study on housing in which the Com-
mission found that racial and socio-economic discrimination existed in the commu-
nity. See MACON-BIBE COUNTY PLANNING AND ZONING COMMISSION, ACTION
PLAN FOrR Housing (Mar. 1974).

80. RIS.E,, Inc. v. Kay, 768 F. Supp. 1144, 1149 (E.D. Va. 1991), aff’d, 977 F.2d
573 (4th Cir. 1992). R.IS.E., Inc. (Residents Involved in Saving the Environment) is
a bi-racial community organization. 768 F. Supp. at 1145.

81. Id. at 1149.

82. Id
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the administrative steps taken by the Board of Supervisors
(Board) to purchase the site and to authorize its use as a landfill
showed “nothing unusual or suspicious.”®® In the court’s opin-
ion, the Board “appearf[ed] to have balanced the economic, envi-
ronmental, and cultural needs of the County in a responsible and
conscientious manner.”8 Further, the court indicated that the
Board was responsive to the concerns of citizens opposed to the
landfill.85 For example, the Board created a citizens’ advisory
group, assessed other site recommendations made by a neighbor-
hood group, and discussed with the landfill operator ways to
lessen the negative impact of the facility.86 The court com-
mented that the Equal Protection Clause does not impose an af-
firmative duty to “equalize” the effects of official decisions on
different social groups; rather, the Equal Protection Clause only
prohibits government officials from intentionally discriminating
on the basis of race.8’ In essence, much like in Bean and East
Bibb, the court endorsed a process that leads to the dispropor-
tionate placement of facilities in black communities.

With little hope for lasting and reliable remedies through the
courts under federal equal protection jurisprudence, political and
legislative avenues have emerged as more promising sources for
relief.88

B. The Federal Government’s Response

Faced with a growing concern among civil rights activists and
environmentalists over what potentially could evolve into a “po-
litically explosive environmental issue[ ],”%° then-EPA Adminis-
trator William K. Reilly created the EPA Environmental Equity
Workgroup in July of 1990. The objective of the Workgroup was
“to assess the evidence that racial minority and poor communi-
ties bear a higher environmental risk burden than the general
population.”® The final report, published in June 1992, noted six
major findings, one of which indicated that minority populations
experienced “higher than average exposures”! to pollutants in
the air, hazardous waste facilities, contaminated fish, and agricul-
tural pesticides in the workplace. Although the EPA Equity Re-

83. Id. at 1149-50.

84, Id. at 1150.

85. Id

86. Id.

87. Id. '

88. Cf. Gareis-Smith, supra note 67, at 72-78 (describing how Title VI can be
used to combat environmental inequities).

89. Congressman Henry A. Waxman, News Release, Environmental Equity Re-
port is Public Relations Ploy, Feb. 24, 1992.

90. EPA Equity Report, supra note 2, at 2.

91. Id at3.
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port stated that exposures to pollutants and other environmental
risks do not always have a detrimental impact on human health,
it indicated that high exposures do present “a clear cause for
health concerns.”®? The Report explained that low-income and
minority communities have a greater than average potential for
exposure to pollutants because they are inclined to live in areas
with high levels of air pollution, or are more likely to live near
hazardous waste facilities.?

Against this backdrop the Clinton Administration expressed
a commitment to addressing “environmental injustice.” At a
NAACP meeting in July of 1993, Vice President Al Gore stated
that “[i]t’s time we stopped automatically putting waste dumps
and other forms of pollution in neighborhoods that have the least
political and economic power.”®* On February 11, 1994, the
White House released President Bill Clinton’s Executive Order
Number 12,898. Entitled “Federal Actions to Address Environ-
mental Justice in Minority Populations and Low Income Popula-
tions,” the order appears to be a response to claims that the
Federal government is not doing enough to combat what some
have labeled “environmental racism.” Executive Order 12,898
embodies the administration’s resolve and articulates a series of
measures to “achiev[e] environmental justice.”®>

1. Current Policy: Executive Order Number 12,898

Divided into six sections, Executive Order 12,898 begins
with general statements of implementation. Under section one,
agencies are directed to make attaining environmental justice
part of their mission “by identifying and addressing . . . dispro-
portionately high and adverse human health or environmental ef-
fects of [their] programs, policies, and activities on minority
populations and low income populations.” Section one also
calls for the establishment of an “Interagency Working Group on
Environmental Justice” (Working Group) whose purpose is to
help federal agencies establish “criteria for identifying dispropor-
tionately high and adverse human health or environmental ef-
fects on minority and low income populations.”?’

92. Id

93. Id. at 12.

94. Associated Press, Gore Tries to Mend Ties to Blacks in Speech at NAACP
Meeting, BostoN GLOBE, July 13, 1993, at 7.

95. Exec. Order No. 12,898, 59 Fed. Reg. 7629 (1994). Briefly, an executive
order is an order or regulation issued by the president for the purpose of interpret-
ing, implementing, or giving administrative effect to a provision of the Constitution
or law.

96. Id

97. Id. The Working Group is also to coordinate the efforts of various federal
agencies to encourage cooperation among the agencies in achieving environmental
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Section two of the order compels federal agencies to ensure
that their programs, policies, and activities do not have the effect
of excluding persons or populations from participation in or re-
ceipt of benefits, or of discriminating against people on the basis
of race, color, or national origin.® In section three, the order
provides for improvements in research, data collection, and anal-
ysis, and calls for environmental human health research, “when-
ever practicable and appropriate,” to include “diverse segments
of the populations in epidemiological and clinical studies,” such
as minority populations, low-income populations, and other
“high risk” groups.®® Moreover, federal agencies are to “provide
minority populations and low-income populations the opportu-
nity to comment on the development and design of research
strategies.”100

Federal agencies are charged with collecting, analyzing, and
maintaining data to assess and compare environmental and
human health risks borne by populations identified by race, na-
tional origin, or income.1®! This information is to be used by
agencies to ascertain “whether their programs, policies, and ac-
tivities have disproportionately high and adverse human health
or environmental effects on minority and low-income popula-
tions.”192 Similarly, agencies are to collect and analyze data on:

the race, national origin, income level, and other readily acces-
sible and appropriate information for areas surrounding facili-
ties or sites expected to have substantial environmental,
human health, or economic effect on the surrounding popula-
tions, when such facilities or sites become the subject of sub-
stantial Federal environmental administrative or judicial
action.103

The information collected and maintained pursuant to the
Executive Order would be made available to the public.1¢¢ The
order also provides that “wherever practicable and appropriate”

justice. Agencies are to develop strategies to achieve environmental justice, includ-
ing “promot[ing] enforcement of all health and environmental statutes in areas with
minority populations and low income populations; ensur[ing] greater public partici-
pation” in agency activities; “improv[ing] research and data collection relating to the
health or environment of minority populations and low income populations; and
identify[ing] differential patterns of consumption of natural resources” within mi-
nority populations and low-income populations. Id. at 7630.
98. Id. at 7630-31.
99, Id. at 7631. Such analyses serve “to identify multiple and cumulative expo-
sures.” Id.
100. Id.
101. M.
102. Id.
103. Id. at 7632.
104. Id.
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the public documents, notices and hearings shall be translated to
accommodate “limited English speaking populations.”105

2. Analysis of Executive Order 12,898

Although broad in its scope, Executive Order 12,898 does
qualify its provisions by noting that it is intended only to enhance
internal management of the executive branch. The order does
not “create any right, benefit, or trust responsibility . . . enforcea-
ble at law or equity. . . ¢, nor does it “create any right to judicial
review involving the compliance or noncompliance of the United
States, its agencies, its officers, or any other person with this or-
der.”106 Finally, the order states that federal agencies are to as-
sume financial costs related to compliance.107

Overall, the Executive Order addresses two areas that are
critical to any future equal distribution of environmental risks.
The first is the mandate for the systematic gathering of data on
race, income and environmental hazards. Published studies on
the distribution of environmental risks have noted the lack of
data on race, income and environmental hazards as a major ob-
stacle to understanding better the nature of the issue. For exam-
ple, the EPA Equity Report indicated that “[i]t is clear that more
study of this issue is required to fully understand the association
of race, income, and facility location.”2%® And the Evaluation
Review Report noted that there is little known about the rela-
tionship between distances from a hazardous waste facility and
risk.109

The second critical area addressed by the Executive Order is
the call for public participation and access to information gath-
ered by federal agencies. Allowing the public the opportunity to
influence the development and design of research strategies
would alleviate past criticisms that federal agencies are not re-
sponsive to the needs of the public or claims of environmental
inequities.!10 Furthermore, such full disclosure would provide
concerned persons, academic institutions, and non-governmental
organizations with data needed to conduct their own studies and
to reach independent conclusions. The information also would
give state planning and environmental agencies the ability to im-
prove on current risk allocation practices and strategies.

105. Id.

106. Id. at 7632-33.

107. Id. at 7632.

108. EPA Equity Report, supra note 2, at 15.

109. See Anderton, supra note 3.

110. E.g., 2 ENVIRONMENTAL PROTECTION AGENCY, ENVIRONMENTAL EqurtYy:
REDUCING Risk FOR ArL COMMUNITIES 72-121 (1992).
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Still, Executive Order 12,898 is not without its drawbacks.
The jurisdictional limits of the order naturally precludes state ac-
tors and agencies. Thus, a major component of governmental en-
vironmental and regulatory activity is beyond the order’s scope.
Moreover, the order fails to provide communities that may al-
ready be experiencing a disproportionate share of risks with a
firm legal foundation for relief. By its very terms, the order does
not provide any legal or equitable entitlements enforceable by
law. At most, the order instructs federal agencies to comply only
if “it is consistent with” or “permitted by . . . existing law,” and
limits implementation omnly “to the greatest extent
practicable.”11

In short, Executive Order 12,898 promotes environmental
fairness in a number of ways, but its actual impact on future facil-
ity siting is unclear at best. Nevertheless, there are positive signs
that states are following suit with their own efforts to exact envi-
ronmental equity within their jurisdictions.!1?

C. One State’s Response: The Florida Environmental Equity
and Justice Commission Act

In May of 1994, Florida Governor Lawton Chiles approved
the Environmental Equity and Justice Commission Act (Equity
Act).113 Citing a study conducted by the National Law Jour-
nal, 114 the Florida law notes that there are discrepancies in how
penalties for environmental infractions are imposed upon viola-
tors in white communities versus minority communities; that pen-
alties are greater in white areas than in minority areas; that
Superfund site evaluations were processed faster in white com-
munities than in minority communities, as were clean-up efforts;
and that clean-up remedies were instigated in white communities
whereas containment was used more frequently in minority com-

111. Exec. Order 12,898, supra note 95, at 7629.

112. E.g., Environmental Equity and Justice Commission Act of 1994, 1994 Fla.
Sess. Law Serv. 999 (West). Other organized activities include a concerted effort by
Massachusetts attorneys to provide free services to low-income and minority com-
munities fighting environmental inequities in the state. Scott Allen, Environmental
Lawyers Unite to Help Low-Income Communities, BosToN GLOBE, Dec. 1, 1991, at
36.

Massachusetts lawyers have formed the Environmental Justice Network, one of
the few of its kind in the country. Id. Another such organization is the Environ-
mental Poverty Law Working Group (EPLWG), a national network of attorneys
working on environmental justice issues. EPLWG is coordinated by Luke W. Cole,
of the Center on Race, Poverty and the Environment in San Francisco, California.
Telephone Interview with Luke W. Cole, Staff Attorney, Center on Race, Poverty
and the Environment, Calfornia Rural Legal Assistance (Mar. 6, 1995).

113. 1994 Fla. Sess. Law Serv. 999 (West).
114. Journal Study, supra note 2, at 81, S2.
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munities.’’5 Similarly, the law acknowledged the findings of a
report published by the U.S. Environmental Protection Agency
in 1992 (EPA Equity Report) which “suggest[s] that minorities
and low-income communities bear a higher environmental risk
burden compared to that of the general population . . . .”116 Fol-
lowing the recommendations of the EPA Equity Report, the
Florida legislature crafted a law that creates an Environmental
Equity and Justice Commission (Commission) “to examine and
determine the possible disproportionate . . . concentration of en-
vironmental hazards”!'7 in minority and poor communities. The
Commission is charged with determining how the state can ad-
dress the inequities “with emphasis on future prevention.”'18
The Commission is also responsible for producing a “report” on
the demographic information of “major targeted sites” in Flor-
ida, with the intent to discover the existence and extent of envi-
ronmental inequities.’*® The Commission has the option of
drafting model legislation addressing issues exposed by the re-
port.120 The Equity Act appropriates $100,000 for the purposes
of establishing and funding the Commission’s activities.!*!

The Equity Act is significant in that it contains an unambigu-
ous mandate for state actors to follow. Having thus laid the ini-
tial step of creating a plan of action to study environmental
equity issues, presumably the state is progressing toward rectify-
ing past inequities and preventing future ones. Finally, the law
establishes a precedent for other states to follow, containing text
which can be used as a blueprint for similar laws in other
jurisdictions.

Outside the sphere of federal and state government, com-
mentators have called for reforms in siting processes because
they claim siting inequities are caused by flawed siting pro-
grams.'22 These criticisms will be addressed in the context of dis-
cussions on the evolution of siting programs.

IV. TaE EVOLUTION OF SITING PROGRAMS

In general, improvements in siting processes have revolved
around enhancing public participation and reducing negative as-

115. 1994 Fla. Sess. Law Serv. 999 (West); Journal Study, supra note 2, at S1.

116. 1994 Fla. Sess. Law Serv. 999 (West); EPA Equity Report, supra note 2, at 3
(1992).

117. 1994 Fla. Sess. Law Serv. 1000 § 1(1) (West).

118. Id.
119. Id. at 1001 § 1(5)(a).

120. Id. § 1(5).

121. Id. at 1002 § 5.

122. E.g., Rodolfo Mata, Hazardous Waste Facilities and Environmental Equity:
A Proposed Siting Model, 13 Va. ENvtL. L. 375 (1994).



24 CHICANO-LATINO LAW REVIEW [Vol. 16:1

pects of unwanted facilities. As can be expected, reforms have
been shaped by the failures and successes of past experiences.

Hazardous waste management itself has gone through sev-
era] stages of development. Prior to the enactment of the Re-
source Conservation and Recovery Act (RCRA) in 1976, state
management plans were concerned mainly with solid waste.123
After 1976, the federal government left states with the responsi-
bility of managing hazardous waste under RCRA. This led to the
next generation of siting schemes. States responded with a series
of siting programs which used a variety of siting strategies, in-
cluding local participation and compensation. Not satisfied with
the newer siting models, one major city enacted a scheme
whereby facilities are distributed equally geographically across
the municipality.’?* These various phases of development are
discussed below.

A. Early Efforts

Garbage disposal has always been controlled by the
states.’?> In turn, states delegated the responsibility of disposal
to municipal and county governments.’26 For the most part,
however, early state statutes dealing with solid wastes did not
treat hazardous waste differently.’2” In fact, only California, IIli-
nois, Minnesota, New York, and Oregon had statutes addressing
hazardous wastes.128 In states that regulated landfill use, there
were no requirements to separate solid wastes from hazardous
wastes.1?° For all practical purposes, hazardous waste manage-
ment was dominated by private industry.130

Industry controlled siting, funding, and ownership of facili-
ties, limited only by occasional local, state and federal regula-
tions. Federal regulation often did not go beyond “establishing
waste management policies, grants and technical assistance, and
enforcement of environmental legislation.”’3! In general, the
federal government’s involvement in waste management was

123. Celeste P. Duity, State Hazardous Waste Facility Siting: Easing the Process

Throz;gh Local Cooperation and Preemption, 11 B.C. ENvTL. AFF. L. REV. 755, 762
1984).
( 124. New York City CHARTER §§ 203, 204 (1991).

125. Bram D.E. Canter, Hazardous Waste Disposal and the New State Siting Pro-
grams, 14 NaT. RESources Law. 421, 429 (1982).

126. IHd.

127. Id. - )

128. Duffy, supra note 123, at 762.

129. Canter, supra note 125, at 429,

130. Susan Brower Boyle, An Analysis of Siting New Hazardous Waste Manage-
ment Facilities Through a Compensation and Incentives Approach, in DISCUSSIONS IN
ENVIRONMENTAL HEALTH PLANNING 24, (Program in Urban Studies, Cornell Uni-
versity, 1982). -

131. Id. at 26.
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shaped by the view that such management should defer to levels
of government nearest to industry and the public.132

State and local governments, on the other hand, had limited
influence over siting. Municipalities, as agents of the state, issued
permits to facility operators and approved final site selection,
subject only to judicial review.13> Developers tarnished siting
practices under this framework by not informing local residents
and officials of their plans. In effect, facilities were sited first,
then local governments endorsed the developer’s plans by exe-
cuting feasibility studies, purchasing the site, building the facility,
and conforming with local laws that frequently were modified to
suit the developer’s'needs.’> Any public participation occurred
long after the developer and local government had made critical
decisions. 135

In short, early efforts at dealing with the disposal of hazard-
ous waste were modest, leading to disastrous results: generators -
of waste often dumped their wastes on roadsides or contracted
with third parties who then released the wastes into the environ-
ment.136 In 1978, for example, the Environmental Protection
Agency (EPA) estimated that up to 90% of hazardous wastes
had been disposed of improperly.’3” The passage of RCRA in
1976 marked the beginning of the next generation of hazardous
waste facility siting in the United States. Purportedly regulating
toxic substances from “cradle to grave,” RCRA leaves the task
of implementing its national policy?*® and siting hazardous waste
facilities largely to the states.!3°

B. Post-RCRA Siting Programs

The Resource Conservation and Recovery Act relegated the
siting of hazardous waste facilities to the states for several rea-

132. Id.

133, IHd. at 27.

134. Id. at 25.

135. Id.

136. Duffy, supra note 123, at 762-63.

137. Canter, supra note 125, at 423 (citing OFFICE OF WATER & WASTEWATER
MANAGEMENT, U.S. ENVIRONMENTAL PROTECTION AGENCY, SOLID WASTE FAcCTs:
A StaTisTicaL HANDBOOK 4 (SW-694) (1978)). Canter also provides several noto-
rious examples of improper disposal: Love Canal, New York, where buried wastes
percolated through soil and into yards, homes, ditches, and playgrounds; a 210 mile
. stretch of country roads in North Carolina where thousands of gallons of toxic
wastes were dumped; and the “Valley of Drums” in Kentucky where some 17,000
barrels of wastes were abandoned. Canter, supra note 125, at 424.

138. RCRA’s policy is that “wherever feasible, the generation of hazardous
waste is to be reduced or eliminated as expeditiously as possible. Waste that is nev-
ertheless generated should be treated, stored, or disposed of so as to minimize the
present and future threat to human health and the environment.” 42 U.S.C.
§ 6902(b) (1988).

139. Duffy, supra note 123, at 766.
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sons. First, it was Congress’ intent to leave to the states the job
of implementing the national hazardous waste management pro-
gram.14® Moreover, the EPA viewed regional planning rather
than nation-wide management as a more capable “level of con-
trol.”141 Indeed, states have always held police power and au-
thority over land use controls,'42 and they are perhaps better
suited to craft siting programs that cater to the specific needs of
their citizens.143

State siting programs implemented during this period can be
categorized roughly into three types: the super review model,
the site designation model, and the local control model.144
Briefly, the super review model is the most common.*45 Using
this approach, regulatory agencies examine site qualifications af-
ter a developer submits a proposal. Under the site designation
model, preferred sites are first selected across a given state prior
to the review of any proposals.146 The local control model is
characterized by the ability of local governments to control all
aspects of siting, including the option of enacting tough local laws
that effectively ban hazardous waste facilities.147

Although the models differ in how and when siting proposal
by developers and state actors are acted upon, most contain sev-
eral common features. These include compensation and incen-
tives; public participation mechanisms; and technical assistance
grants, components typically absent in pre-RCRA schemes.

140. Canter, supra note 125, at 433.

141. Id

142. Id. Land management, for the most part, has always remained at the local
level for several reasons. Land owners and developers are closer to and more famil-
iar with local government. Thus, when land use issues arise, typically the problems
are of a local nature and so people rely on the immediate levels of government.
Barbara Clark, An Expanded Role for the State in Regional Land Use Control, 70
CaL. L. Rev. 151, 154-55 (1982). Moreover, local officials are more familiar with
focal issues and the concerns of land owners. Hence, local government officials may
be more responsive, especially if their political careers were at stake. Id. at 155.
Similarly, control over land use and ownership is related to “a prominent source of
political power.” Id.

143. Canter, supra note 125, at 433.

144. Mata, supra note 122, at 401-08.

145. E.g., CONN. GEN. STAT. ANN. §§ 22a-117 to -124 (West 1985); Inp. CoDE
AnN. §§ 13-7-8.6-1 to -12 (Burns 1990 & Supp. 1993); Omio Rev. CODE ANnN.
§ 3734.05 (Baldwin 1993); Wis. STAT. ANN. § 144.44 (West 1989 & Supp. 1992).

146. E.g., MINN. STAT. ANN. § 115A.18 to .22 (West 1987 & Supp. 1994).

147. E.g., CoLo. REv. STAT. ANN. §§ 25-15-200.1 to -220 (Bradford 1989 &
Supp. 1993). Although Florida’s siting program falls under the local control model,
local control is not incontestable because the governor and state cabinet can grant a
variance from local flaws allowing a facility to be sited. Fra. Star. Ann. ch.
§ 403.723 (Harrison 1990 & Supp. 1992).
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Compensation and incentive mechanisms operate to relieve
local opposition by making facilities more attractive.14 This is
done by compensating host communities for costs assumed due
to the unwanted facility. Developers and the state also may pro-
vide incentives beyond compensation to make hosting a facility a
lucrative venture. For example, Connecticut law allows develop-
ers and host communities to negotiate incentives that may in-
clude payments to landowners for falling land values; purchase of
buffer zones around facilities; accommodations for open space or
recreational facilities for the community; purchase of public
safety equipment; and compensation for road repair costs.14?

Another notable improvement over pre-RCRA siting efforts
is the enhancement of public participation. Measures such as ap-
pointing local residents to temporary positions on state siting
boards increase the degree and quality of local participation.!?
Such membership “prove[s] effective in convincing host commu-
nities of the fairness of the siting program.”’>! By encouraging
this kind of input, it is believed that the legitimacy of the siting
process is improved. In general, legitimacy in site selection refers
to the perception of the general public that a fair and open pro-
cess was followed in selecting a site.

Open administrative hearings to the general public before
critical decisions are made also promotes public input and legiti-
macy. In this manner local concerns are thought to be incorpo-
rated into decision-making processes.!52 Beyond this, local siting
boards also can be formed so that local interests are aired with

greater efficiency and weighed with more scrutiny.!>3

Finally, technical assistance grants provide an important,
though indirect, way to increase participation at the local level
and to augment legitimacy. Some state siting programs allocate

148. Gail Bingham & Daniel S. Miller, Prospects for Resolving Hazardous Waste
Siting Disputes Through Negotiation, 17 NAT. ResoUrCE Law. 473, 478-79 (1984);
Lawrence S. Bacow & James R. Milkey, Overcoming Local Opposition to Hazard-
ous Waste Facilities: The Massachusetts Approach, 6 HArv. ENVTL. L. Rev. 265,
275-76 (1982).

149. CONN. GEN. STAT. ANN. § 22a-128(c) (West 1985). Colorado law similarly
provides that facility operators must pay fees to host municipalities to offset costs
associated with the facility, CoLo. REV. STAT. ANN. § 25-15-214 (West 1990), and
Minnesota calls for compensation to “promote the health, safety, comfort, and eco-
nomic development and well-being of the county and its citizens. . . .” MINN. STAT.
ANN. § 115A.191(5)(c) (West 1987 & Supp. 1993).

150. See, e.g., IND. CODE ANN. § 13-7-8.6-4(a) (Burns 1990 & Supp. 1993); MicH.
Comp. Laws ANN. § 299.517(3)(a) (West 1989 & Supp. 1993).

151. Canter, supra note 123, at 451 (emphasis added).

152. See id.

153. See, e.g., CoNN. GEN. STAT. ANN. § 22a-127(a) (West 1985 & Supp. 1993);
Miss. Cope ANN. § 17-18-35 (Supp. 1993).
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funds for parties who are interested in participating in the siting
process but who lack the financial resources to do so0.15¢ The in-
tent is to remove the barriers which keep local interests from
playing a meaningful role in the siting process.

In summary, siting programs have evolved from being domi-
nated largely by private industry when waste management and
site selection were relatively unrestrained. Pre-RCRA siting
often excluded public input, at least as to material decision-mak-
ing. This exacerbated public opposition, diminishing overall le-
gitimacy of the process in the eyes of the public. After Congress
enacted RCRA in 1976, states were charged with implementing a
national policy of accounting for hazardous wastes from “cradle
to grave.” Subsequently, states ratified a variety of siting pro-
grams, many instituting public participation and legitimacy-en-
“hancing measures designed to reduce public opposition,
streamline the siting process, and produce fairer results.

Advancements in siting schemes continue today, as exempli-
fied by the progressive program recently enacted by New York
City. In addition to expanded public participation, New York’s
siting scheme calls for geographic fairness, with the aim of “fur-
thering the fair distribution among communities of city facili-
ties.”155 Though only effective within New York -City, the
program is supposed to prevent the siting of many facilities in a
community and to alleviate associated negative impacts by con-
sidering the “number and proximity” of facilities within a given
area.ls6

Although an in-depth discussion of the shortcomings of sit-
ing models is beyond the scope of this article, their drawbacks
relate essentially to the fact that none of the schemes take ac-
count of community characteristics such as race, ethnicity, in-
come nor the past history of siting outcomes. As such, current
siting models fail to address the concerns of poor communities
and especially minority communities who believe facilities are
unequally distributed according to the racial and economic com-
position of certain communities.157 Without siting measures that
deliberately account for race and income, groups that are wary of
signs of unequal treatment will remain distrustful of state siting

154. See, e.g., CONN. GEN. STAT. ANN. § 222-127(b) (West 1985 & Supp. 1993);
CoLo. Rev. STAT. ANN. § 25-15-103 (West 1990).

155. New York Crty PLANNING COMMISSION, CRITERIA FOR THE LOCATION OF
Crry FAcLITIES art. 2 (Dec. 3, 1990) (emphasis added).

156. Id. art. 6.42.

157. See Mata, supra note 122, at 136-40 (providing a critique of state siting
schemes).
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programs. Understandably, suspicions are fueled by a long his-
tory of unequal treatment and discrimination. For these reasons
a new siting strategy is needed — one that advances fairness
considerations.

V. Tue Srting CREDO AND ENVIRONMENTAL Equrty: THE
NEexT GENERATION IN FAacILiTY SrriNG
DEVELOPMENT

Arguably, findings such as those reported by the Evaluation
Review Report potentially can erode justification for fairness of
process and equality in siting outcomes. After all, if there are no
disparities in the geographical distribution of facilities, with re-
spect to race and income, then why should anything be done
about it?

One answer to this question has to do with the legitimacy of
siting processes. As suggested above, legitimacy is promoted
when potential host communities have a meaningful role in the
decision-making process. Without a degree of legitimacy in a site
selection program, one can expect greater public opposition, with
local residents resentful over having no input in the location of
an unwanted facility. Indeed, legitimacy is essential to equitable
siting practices.

Professors Lawrence Susskind and David Laws, of the Mas-
sachusetts Institute of Technology, have noted that “[i]t is not
difficult to see why a community selected as a host site is likely to
fight back . ... Fairness, more than adequacy of technical judge-
ments [over site suitability], may be at the core of their com-
plaints.”158 They explain:

[iJf legitimate differences in perspective have been dismissed

without public discussion, if questions about acceptable levels

of risk were not addressed, if judgements about the validity or

appropriateness of information and modeling assumptions

could not be called into question, it is no wonder that host
communities gain support when they claim that they have
been treated unfairly.1>?

From this perspective, Laws and Susskind introduced a “Facility
Siting Credo” (Credo), formulated from the experience of many
siting experts and practitioners who participated in the 1989-90
National Workshop on Facility Siting, sponsored by M.LT. and
the University of Pennsylvania’s Wharton School of Business.

158. David Laws & Lawrence Susskind, Changing Perspectives on the Facility Sit-
ing Process, MAINE PoL. Rev. 29, 35 (Dec. 1991) (emphasis added).

159. Id.
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Composed of several elements, the Credo promotes trust
and consensus building among participants in a siting process, by
engaging as many interested parties and their concerns as possi-
ble. Moreover, the Credo advances geographic fairness (Credo
element thirteen) as a way to prevent communities from being
inundated with undesirable facilities. As Laws and Susskind
note, “[u]nless residents in potential ‘host’ communities are
treated as knowledgeable individuals who can make an impor-
tant contribution, and unless their concerns are treated as legiti-
mate, most siting processes will fail.”160 In a strong sense, the
Credo represents years of siting program development and thus
merits extended discussion where the elements appear to pro-
mote environmental equity.

A. The Facility Siting Credo: Strengths and Weaknesses

Credo element one is “seek consensus.”'61 Groups that may
be affected by a siting decision should be involved in the siting
process to avoid “uncertainty, ambiguity, and legitimate differ-
ences of opinion . . . . Differences can be addressed by searching
for new ways of framing questions or different ways of packaging
trade-offs.”162 Laws and Susskind argue that a siting process that
allows participation is less likely to be charged with unfairness,
and suggest that appointment of “neutral professionals” to man-
age consensus building may be necessary to ensure that the pro-
cess is viewed as fair. Presumably, the call for participation of all
interested groups includes minority organizations, advocates for
the poor, and civil rights groups. Taken to its literal end, element
one pays respect to the views of interested parties who might
otherwise be excluded from meaningful participation. On the
downside, however, forming a consensus implies that some of the
parties involved must make compromises to accommodate the
needs and concerns of others. Without a firm commitment to
environmental equity, a consensus may come at the expense of
those who are politically weakest.

The second Credo element is “/w]ork to develop trust.””163
Laws and Susskind claim that the lack of trust is the greatest ob-
stacle to reaching consensus, and note that much mistrust comes
from siting officials assuming that affected communities are
bound by siting decisions if technical grounds are adequate and

160. Id. at 29.
161. Id. at 36.
162. Id.
163. Id.
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procedural criteria are satisfied.164 They argue that siting author-
ities should acknowledge ambiguities over benefits and risks as-
sociated with the given facility.265 Similarly, they refer to the
siting of many facilities in “poor or otherwise disadvantaged ar-
eas . . . [a]s another source of mistrust.”16¢ Thus, element two
encourages full disclosure of all possible risks associated with a
proposed facility, whether or not a potential host community is
sophisticated enough or capable of educating itself to understand
fully the consequences of serving as host.

With respect to environmental equity, being forthright about
possible risks would promote the equal treatment of all commu-
nities, regardless of socioeconomic status. On the other hand, it
would take a commitment of financial resources for poor and po-
litically weak communities to allow them to appreciate the bene-
fits and risks of a proposed facility. The building of trust is an
empty objective unless it is accompanied with the necessary fi-
nancial support and expertise of professionals. Thus, developing
trust should include providing the resources needed.

Credo elements nine through thirteen deal with issues of
fairness. By “[kjeep[ing] multiple options on the table” (element
nine), “[/mjak[ing] the host community better off” (element ten),
and “[sJeek[ing] acceptable sites through a volunteer process” (el-
ement eleven),167 the Credo advances measures that can allay the
apprehension a community experiences when it faces the pros-
pect of hosting a facility. For instance, by having several options
available during the entire siting process, at least until the final
decision, potential host communities will not feel trapped or

164. Id.

165. Id.

166. Id. “Set realistic time tables” is the third Credo element. Id. Laws and Suss-
kind note that it takes time to build consensus, and indicate that realistic time tables
can mark progress, thereby mitigating against the use of delaying tactics. Id. at 37.
Another element is “/get agreement that the status quo is unacceptable” or, that
there is a need for a facility. Id. Similarly, element five is “/c/hoose the design that
best addresses the problem” and six is “[gjuarantee that stringent safety standards will
be met.” Id. Elements four, five and six together relate to the need, type, and fea-
tures of a proposed facility and address the technical aspects of facility siting.

Element seven is “[fjully compensate all negative impacts of a facility.” Id.
Where negative impacts are unavoidable, Laws and Susskind argue that compensa-
tion for host communities should be negotiated, with agreements stating clearly who
will pay what to whom and when. Nevertheless, “compensation should only be used
in relafion to impacts over and above minimum health and safety standards specified
by law.” Id. at 38. Related to seven, element eight recommends that “contingent
agreements” be used. Id. These agreements would take effect when accidents occur
or new technologies emerge so that original agreements are affected. Under such an
agreement, facilities could be shut down indefinitely. As an example, they note that
permits can be temporary, requiring periodic renewal. Id. -

167. Id. at 38-39.
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“held hostage” to compensation negotiations. Laws and Suss-
kind contend that “[t]his may seem unduly costly both in political
and financial terms, but the costs are likely to be less than those
associated with picking one best site and then having to retreat to
a second best alternative if the first one does not work out.”168
In the context of environmental equity, having multiple options
available during the process suggests that a poor or minority
I<;<1)mmunity would not automatically be selected as the only via-
e site.

- By making the host community better off, the community is
made to feel as though it is getting the better end of the deal.
Making a community better off means rewarding the host com-
munity beyond mitigation of the facility’s negative impacts.169
Moreover, Laws and Susskind argue that “[i]f people understand
the need for a facility, and the risks associated with it, if health
and safety standards will be met and adverse impacts mitigated
or compensated, and if sufficient additional benefits are pro-
vided, it may be that communities will compete to host a facil-
ity.”170 Hence, the opportunity to find a volunteer community to
host a facility is optimized, and the likelihood that a community
will exhibit some post-siting backlash is diminished. If a commu-
nity offers to serve as host, there is an implication that it is willing
to assume the risks, rather than have risks imposed involuntarily.
Making the host community better off suggests that a host com-
munity will be given the chance to weigh its own worth and to
participate in determining what would make it “better off.”

Nevertheless, creating a better off host community can be
construed as exchanging public health for financial gain. As one
local resident stated when faced with the prospect of living near a
landfill that came with tax benefits, “We need all the money we
can get to upgrade our school system. But we shouldn’t have to
be poisoned to get improvements for our children.”?” As such, a

168. Id. at 38.

169. Id.

170. Id. Likewise, the Credo suggests a competitive siting process (element
number 12). Id. at 39. Laws and Susskind warn, however, that “[a] competitive
process must ensure that the level of benefits to a host community is reasonable; the
competitive or bidding process should not be used to reduce benefits to a level be-

low that required to compensate for all non-mitigable impacts.” Id.
" 171. BULLARD, supra note 6, at 94, quoting Charles Streadit. Vicki Been, how-
ever, argues quite persuasively that “[bJecause [compensation] programs are here
. . . to stay, the environmental justice movement should be prepared to meet them
head on. It should begin to formulate a more thoughtful and comprehensive policy
about compensated siting programs.” Vicki Been, Compensated Siting Proposals: Is
It Time to Pay Attenfion?, 21 ForpaaM URrs. L.J. 787, 824 (1994). -
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siting outcome may not be voluntary when benefits are used to
entice an otherwise reluctant community. That is, in light of how
desperately poor some communities can be, volunteerism is a
matter of perspective. Certainly, a relatively wealthy or politi-
cally strong community would not gain much by “volunteering.”

Finally, Credo element thirteen is “/wjork for geographic
fairness.”72 Laws and Susskind acknowledge that compensation
and incentives may not always guarantee fairness in the distribu-
tion of costs. Specifically, a concentration of facilities in a geo-
graphic area is undesirable. Noting that geographic fairness will
not always appear as an issue, they argue that a point system for
siting unwanted land uses is one way to distribute facilities across
wider areas.

Geographic fairness, however, may not necessarily produce
equitable siting results. For example, although a series of siting
decisions in a given state or region may not create a concentra-
tion of facilities in a given geographic area, the net result may be
that siting decisions disproportionately place facilities in poor or
minority areas. Although geographic fairness may be achieved,
the greater evil of environmental inequity, in the form of eco-
nomic or racial discrimination, may still result.

In spite of the comprehensive nature of the Facility Siting
Credo, and its aim to mitigate costs associated with undesirable
facilities, it falls short of directly addressing environmental equity
issues. In all fairness, however, the Credo was not created to ad-
dress environmental equity issues, and as written, the environ-
mental fairness concerns of poor communities, minority
communities, environmentalists, and civil rights activists are ad-
dressable by the Credo’s generic language. Still, considering the
dubiety surrounding past distributions of environmental risks,
race and income deserve categorical mention: “Being open
about the difficulties of decision making and acknowledging past
mistakes can help to rebuild trust. Attempts to hide problems,
conceal uncertainties, or ignore the legitimate concerns of oppo-
nents will further undermine trust.”7> For many minority and
poor communities and their proponents, trust is precisely the
missing element in state siting programs. Therefore, new siting
schemes should encompass ways to gain the trust of these histori-
cally isolated groups.

172. Laws & Susskind, supra note 156 at 38.
173. Id. at 36 (describing element number two, work to develop trust).
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B. The Facility Siting Credo Plus: Toward Environmental

Equity

Significantly, the Siting Credo is about procedure and public
perceptions of fairness. The Credo enhances the effectiveness of
siting processes by promoting public acceptance of siting out-
comes. The Credo, however, does not address directly the con-
cerns of minority communities, poor communities, environmen-
talists, and civil rights advocates who charge that siting processes
unfairly impact poor and minority communities. Indeed, the
Credo is a promising beginning to a more equitable siting pro-
gram. In addition to the Credo elements, an optimal siting pro-
gram should account for the socioeconomic characteristics, and
the racial and ethnic composition of potential host communities.
These factors should be weighed against the history of siting deci-
sions in the given state or locality to avoid the disproportionate
siting of facilities in communities containing greater percentages
of vulnerable groups.174

With a few minor modifications, the Credo elements can be
shaped to promote environmental equity explicitly. To begin
with, an additional element calling for the considerations of race,
socioeconomic status and general demographics of potential host
communities would ensure that environmental equity issues are
addressed directly. These factors are reasonable considerations,
especially since at least one state already has laid the ground-
work for this kind of demographic analysis. Florida state law
calls for a report containing “historical and current demographic
information, including statistics of the surrounding population of
each [hazardous waste] site.”175 The Florida Equity Act places
an “emphasis on future prevention,” such as the siting of facili-
ties to avoid environmental risk.176

Another element that would make the Credo more respon-
sive to environmental equity issues is consideration of the history
of past siting decisions and demographic characteristics of past
and present host communities. Again, the text of the Florida Eq-
uity Act is particularly helpful in articulating this objective. The
Act calls for historical demographic information as well as “a re-
view of factors, including economic factors, that may have caused
[hazardous waste sites] to be concentrated in low-income com-
munities and communities of color in Florida.”'7? The language

174. See generally Mata, supra note 122, at 172-90 (detailing a description of a
proposed siting model designed to distribute hazardous waste facilities equally
across population groups).

175. 1994 Fla. Sess. Law Serv. 1001 § 1(5)(a) (West) (emphasis added). See
supra notes 112-22 and accompanying text.

176. 1994 Fla. Sess. Law Serv. at 1001 § 1(1).

177. Id. § 1(5)(c).
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easily can be adapted for use as a Credo element, and can be
applied to the siting of facilities.

Similarly, New York City has articulated siting guidelines for
unwanted land uses to determine “whether the site . . . is in an
area where facilities are already concentrated, whether the pro-
posed facility would contribute to such a concentration, and, if
so, whether such a concentration would have an adverse effect on
the character of the neighborhood . . . .”178 The City identified
several sources for information that could provide data needed
to perform the site analysis, thus demonstrating that the objec-
tive of this proposed element is achievable.17

The proposed Credo additions would address most concerns
of civil rights advocates, environmentalists, and minority and
poor persons, who are convinced that hazardous waste facilities
are not distributed equally across race and income groups, in sev-
eral respects. First, the additional elements would demonstrate
that the siting program has built-in mechanisms to account for
race, ethnicity and income. Second, the factors would ensure
that future siting decisions will not result in a majority of sites
characterized by high numbers of low-income residents or minor-
jties. Third, these measures would appease low-income groups
and minority groups who might otherwise feel that their interests
were not considered because of a lack of political or economic
clout. Finally, a siting process following the revised Credo, as
proposed, is guaranteed open discussions about environmental
equity. Just as the Credo elements work toward promoting legit-
imacy, cooperation, and trust among parties of a siting process,
the new elements would do the same for population groups seek-
ing environmental equity.

C. Environmental Equity: A Goal that Benefits All

The additional environmental equity elements proposed for
the Credo would serve to protect all population groups; they
would not categorically call for the siting of facilities in non-mi-
nority or relatively wealthy communities. Similarly, the addi-
tional elements would not impact siting decisions unless past
inequities exist or have the potential to develop.

Factoring in race, ethnicity and economic status of potential
host communities would serve only to prevent the perpetuation

178. New YORK DEPARTMENT OF CITY PLANNING, THE FAIR SHARE CRITERIA:
A GUIDE For Crry AGENCIES 8 (1991).

179. Id. at 10-11. Some sources include Atlas of City Property, Department of
City Planning Residential Facility Bed Indices, and Bytes of the Big Apple (trade-
mark) software. Current geographic information systems technologies also provide
readily accessible data for analysis.



36 CHICANO-LATINO LAW REVIEW [Vol. 16:1

or creation of new environmental inequities. Where investiga-
tions reveal that significant numbers of facilities exist in minority
and poor communities, new siting considerations would avoid ar-
eas with similar demographic characteristics. Where prospective
host communities also exhibit similar demographic qualities, the
search for a host would expand to include other communities
without such characteristics. In the absence of any apparent en-
vironmental inequities, there would be no reason to screen out or
include specific areas or communities on account of their demo-
graphic make-up. But, again, an environmentally equitable siting
process would entail investigations into the existence of inequi-
ties before concluding that certain communities need to be
screened out.

Furthermore, the proposed Credo elements would promote
acceptance of siting outcomes because demographic factors
would be considered on par with other more technical require-
ments, such as soil condition and transportation routes. Poor and
minority communities could rest assured that they were not
targeted, and other communities would not find themselves as
possible victims of “reverse discrimination.” The equity consid-
erations would serve to protect all communities, even though the
proposed elements pay respect to poor and minority communi-
ties. Again, as discussed above, the equity factors would not in-
fluence the outcome if no inequities exist.

Finally, the proposed equity elements pay respect to time-
honored ideals of equality and evenhandedness in governmental
activity.180 Investigating the history of past siting decisions, inso-
far as particular population groups were targeted, would justify
making amends in future facility siting. As such, environmental
risks would be dispersed across different communities with dif-
ferent characteristics and in different geographic areas. The ef-
fect would be more equitable siting patterns, with fewer, if any,
“victims.” For these reasons alone, the proposed additions to the
Siting Credo are legitimate.

VI. CoNCLUSION

For many years, minority groups in the United States have
endured unequal treatment. Discrimination has been especially
acute in areas such as housing, employment, education, criminal
law, and municipal services. Only with the passage of legislation
were most overt manifestations of discrimination eliminated.
Still, the legacies of slavery and discrimination haunt minorities,

180. See Mata, supra note 122, at 380-84 (discussing equality, morality and de-
mocracy in the United States).
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often in ways too subtle to be reproached by the law. In all fair-
ness, however, minorities have made progress toward acceptance
as equals in the United States.

Nevertheless, minority groups and civil rights activists are
sensitive to possible unequal treatment, especially in light of their
past struggles to gain equality. For this reason, such groups are
understandably concerned about the implications of disparities in
the distribution of environmental risks across racial, ethnic or
economic lines. Their calls for fairer siting processes are due not
only to evidence showing high incidence of hazardous waste fa-
cilities in poor and minority communities, but particularly to past
trends of unequal treatment. Thus, even if studies show no sig-
nificant disparities in the distribution of hazardous waste facili-
ties in the United States, suspicions raised by the possibility of
unequal treatment are legitimate and therefore deserve to be ad-
dressed. In short, if there is a concern among poor communities
and minority communities that their neighborhoods have been
used for years as dumping grounds for unwanted facilities, these
communities should be afforded assurances that such practices
will not happen in the future.

Reforming siting programs is one way to address the con-
cerns of these groups. The evolution of siting programs shows
that schemes have changed to ensure facility locations are se-
lected while reducing public opposition and increasing legiti-
macy. Often, measures such as public participation on review
boards and compensation packages are used. Improvements in
siting schemes have revolved around the theme of fairness. In-
deed, the Facility Siting Credo, which can be seen as the cumula-
tion of many years of siting experience, advocates for more
fairness overall, and builds trust and consensus by engaging as
many interested parties and their concerns as possible in the sit-
ing process.

Taking the evolution of siting schemes one step further —
toward equity for all population groups — this article argues that
considerations of race, ethnicity and income, weighed against the
history of siting outcomes, should be part of future siting pro-
grams. Even if future studies on siting inequities report little or
no disparities in the distribution of hazardous waste facilities, is-
sues of environmental equity with respect to race and income will
always arise because past injustices will not soon be forgotten,
and risk assessment technologies will never completely eliminate
uncertainty. Therefore, to facilitate more legitimate siting
processes, an optimal siting program should institutionalize envi-
ronmental equity measures as integral parts of trust and consen-
sus building, To do otherwise would be to ignore the genuine
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concerns about apparent inequities held by some communities,
already suspicious of how environmental risks have been distrib-
uted in the past. Their unique concerns need to be aired as part
of, and not coincidental to, any siting program.



