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“In some cases, you use a sample because its [sic] a really unique sound
you want and it would be impossible to get otherwise, like [John]) Bonham’s
kick drum [from the Led Zeppelin album “Houses of The Holy”]. . . .
[You] could probably, with a lot of setup and experimentation, get the
sound you are after. But it is so much faster to use a
sample.”—Producer/remixer Freddie Bastone.'

“We’re all blatantly stealing from everyone else . . . . That’s just the way
it’s done in the ‘80’s.”—Tom Lord-Alge, Grammy award-winning sound
engineer when asked about sampling.'"

* K ok
“[The issue is] dirt simple. . . . You can’t use somebody else’s property
without their consent. . . . [Sampling] is a euphemism . . . for what

anybody else would call pickpocketing. ”—Joseph Pope, attorney for Gilbert
O’Sullivan. ™

' Steven Dupler, Digital Sampling: Is It Theft? Technology Raises Copyright

Question, BILLBOARD, Aug. 2, 1986, at 74.

" Michael W. Miller, High-Tech Alteration of Sights and Sounds Divides the Arts

World, WALL ST. J., Sept. 1, 1987, at 1, col. 1.

" R. Harrington, The Groove Robbers’ Judgment: Order on “Sampling” Songs

May Be Rap Landmark, WASH. POST, Dec. 25, 1991, at D7.
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I. INTRODUCTION

This Article explores the legal implications of digital sound

sampling, a practice that has revolutionized contemporary music.
Many artists use sampling in composition, production, and
performance.! Digital sampling technology enables artists to record,
store, and manipulate any sound, either live or from a previous
recording.? The sampling of copyrighted musical works poses
“excruciatingly difficult legal and moral questions.”  Because
sampling is such a recent phenomenon, no specific legislative criteria
govern it. At one extreme, copyright owners and studio musicians
argue that digital sampling denies them just compensation for use of
their work.* At the other extreme, artists who use samples argue that
this important new technique will become prohibitively expensive if
they must license each use of previously-recorded music.” Because
almost all disputes involving the sampling of copyrighted works have
remained outside the courts, few judicial standards have emerged. As
a result, considerable uncertainty exists as to the circumstances under
which an artist must license a sample, whether certain kinds of
samples are legal, and how much, if anything, an artist should pay for

! A. Dean Johnson, Music Copyrights: The Need for an Appropriate Fair Use
Analysis in Digital Sampling Infringement Suits, 21 FLA. ST. U. L. REV. 135, 136
(1993). Typically, these artists only sample very small portions of musical works,
which they pick for their quintessence. Id. at 137.

2 Molly McGraw, Sound Sampling Protection and Infringement in Today'’s
Music Industry, 4 HIGH TECH. L.J. 147 (1989).

3 Curt Suplee, Snapshots of Sound, WAsH. PosT, Oct. 25, 1987, at C3.

¢ See R. Sugarman & J. Salvo, Sampling Gives Law A New Mix; Whose
Rights?, NAT’L L.J., Nov. 11, 1991, at 21.

s See R. Harrington, The Groove Robbers’ Judgment; Order on “Sampling”
Songs May Be Rap Landmark, WASH. POST, Dec. 25, 1991, at D1, D7. However,
it should be noted at the outset that rap musicians and other samplers always have
the option of hiring studio musicians or making their own sounds. In fact, rapper
L.L. Cool J has toured with a band, the Beastie Boys have picked up instruments,
and Hammer made his “Too Legit To Quit” album entirely without samples. See id.
at C18.
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a given use.® The music industry has responded to these issues by
developing an ad hoc licensing system based on traditional notions of
copyright infringement.” This article examines the legal status of
recognizable samples and concludes that most unauthorized sampling
of this type constitutes actionable infringement under the copyright
law.

In some cases, sampling involves extensive manipulation of the
data sequence of an original work to create an entirely new work.
The legal status of such manipulations is unclear. While the ultimate
sample is in a sense “derived” from a copyrighted work, it is not
infringing as long as it is not substantially similar to the earlier work.
Thus, by digitally altering an “intermediate copy,” a sampling artist
can appropriate the essence of another artist’s work without infringing
her copyright. Consequently, the author of the sampled work will not
be compensated even though a significant portion of her creative effort
may be embodied in the digitized manipulation. It is also possible for
the creator of such transformed® samples to undermine demand for the
original artist’s work by introducing stylistically similar works into the
market. As the ability of authors to profit from their creative
endeavors diminishes, the incentives for creating new works declines.
This article argues that to preserve the incentive mechanism that
underlies the copyright system, it may be necessary to view the initial
digital reproduction, indeed any such intermediate copy, as a potential
infringement.’

As the foregoing suggests, this article covers a broad spectrum of

6 Michael L. Baroni, A Pirate’s Palette: The Dilemmas of Digital Sound
Sampling and a Proposed Compulsory License Solution, 11 U. MiaMl ENT &
SPORTS L. REV. 65, 91 (1993).

7 Nancy L. McCullough, Making the Case Against Illicit Sampling, 26
BEVERLY HILLS BAR ASS’N J. 130 (1992).

8 For purposes of this Article, a “transformed” sample is one that, due to
various digital modifications, is no longer recognizable as a copy of its source work.
Note that this use of the term describes a somewhat different concept than the notion
of a “transformative” use in the fair use context, as discussed in Part V.A.

® Williamn S. Coats & David H. Kramer, Not as Clean as They Wanna Be:
Intermediate Copying in Campbell v. Acuff-Rose, 16 HASTINGS COMM. & ENT. L.J.
607 (1994).
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sampling issues. Part II describes the technology used for sampling,
provides a history of sampling, describes the different uses of
sampling in contemporary music and contextualizes sampling within
postmodern artistic practice. Part III describes current practices in the
music industry, particularly the kinds of agreements that are used to
license musical compositions and sound recordings. Part IV explores
the question of whether sampling constitutes copyright infringement,
including the issue of whether intermediate copies used to make non-
infringing samples are themselves infringing. Part V examines the fair
use defense in the context of sampling. Finally, Part VI concludes
that most recognizable samples infringe; it also concludes that if
intermediate copying is always viewed as infringement, digital
technology’s vast potential will never be realized.

" II. WHAT IS DIGITAL SOUND SAMPLING?
A. Sampling as a Technological Process

Digital sampling is “the process of digitally analyzing and
recording sound.”!® It also refers to the practice of using “a portion
of a previous sound recording in a new recording.”! The process
of sampling consists of three stages: 1) digital recording; 2) computer
sound analysis and possible modification; and 3) playback.'?

In the recording stage, the artist makes a digital recording of a
sound that is either “live” or copied from an existing recording.®

10 E. Scott Johnson, Protecting Distinctive Sounds: The Challenge of Digital
Sampling, 2 J.L. & TECH. 273 (1987).

u Sugarman & Salvo, supra note 4, at 1.

12 Jeffrey S. Newton, Digital Sampling: The Copyright Considerations of a
New Technological Use of Musical Performance, 11 HASTINGS COMM. & ENT. L.J.
671, 675 (1989).

13 Erick J. Bohlman, Squeezing the Square Peg of Digital Sampling into the
Round Hole of Copyright Law: Who Will Pay the Piper?, 5 SOFTWARE L.J. 797
(1992).
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The resulting recording, or “sample,” is generally short, ranging from
less than one second to approximately twenty-five seconds.'

Although digital sampling is functionally similar to magnetic tape
recording in so far as it captures and stores sounds that may be later
retrieved, it provides far more control over the captured sound than
does traditional analog recording methods.”” Modern sampling
technology enables artists to isolate and record specific aspects, and
even particular instruments, within an existing musical recording.'®

Once the sample is in digital form, the artist can display it on a
computer screen and, if she wishes, alter its wave form to change its
sonic characteristics.!” For example, an artist could sample a short -
“riff” performed by jazz trumpeter Miles Davis and change its pitch,
process it using digital delay effects, and “loop”!® it together to
create a continuous and utterly transformed ambient effect as a
background element in a new work.’ Similarly, an artist could
sample a single, distinctive drum sound and use it to program an
entirely new rhythm.?° In this way, digital sampling can reduce
studio and musician costs, and it can relieve the pressure placed on
producers and sound engineers to achieve the “right” sound.?

Johnson, supra note 10, at 274.
15 Id. at 273.
Bohlman, supra note 12, at 804.

17 Johnson, supra note 10, at 274 (citing Tully, Choosing the Right Sampler,
ELECTRONIC MUSICIAN, Dec. 1986, at 30).

18 “Looping” is the term used to describe the process whereby artists utilize
a digital sound sampling device to continually repeat a short musical phrase. See
Dominic Milano, E-MU Emulator Il Digital Sampling Keyboard, KEYBOARD, Jan.

.3, 1985, at 72. Looping allows an artist to take a central segment of a sound and
have it repeat as long as the appropriate key on the triggering device is held down.

1 Johnsonm, supra note 10, at 274.

» Bohlman, supra note 13, at 800. “To the people who record modern music,
drum sounds are like vintage wines: ethereal commodities imbued with rich
personalities much coveted.” Steven Levy, Push Button Rock, ROLLING STONE, Nov.
21, 1985, at 108. Perhaps the drum sound which sells the most frequently is that
of the late Led Zeppelin drummer, John Bonham. Id.

n Johnson, supra note 10, at 275. Economic pressure has propelled the use
of samples in recording studios. Id. One successful New York jingle producer
states: “We can replace 50 instruments with one player and one keyboard.”
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Ultimately, an artist can play back the recorded sounds and mix
them with other sounds by using a triggering device, such as a
specialized keyboard or drum machine.” In this manner, the artist
can cut and paste sampled sounds into a new musical context, either
in original or modified form.?

B. The History of Sampling

Although the wide-spread use of sampling is a fairly recent
phenomenon, the technique was first developed in Jamaica during the
1960s by disc jockeys (DJs) who began experimenting with “dub,” a
musical form that involves mixing disparate sounds into a single work.
Using portable sound systems, these DJs manually combined segments
from Jamaican and non-Jamaican records, often chanting or scatting
vocals over the mix.?* Jamaican-born DJs like Kool DJ Herc
introduced dub in the United States.”

Throughout the 1970s, American and Jamaican DJs developed new
techniques—such as “scratching,” using a beat box to accentuate the
pulse of records, and seamlessly fading one record into the next—that
have since become common elements in contemporary rap and hip-hop
music. However, despite these important technical innovations, the

Knowles, Human Beings & High Tech-Find the Best Mix, BACKSTAGE, Apr. 25,
1986, at 5. Not surprisingly, this attitude makes studio musicians nervous; and, as
discussed in Part V.C., it also raises some important questions about preserving
creative incentives under copyright law.

z Bohlman, supra note 13, at 805 (citing Steven Dupler, Digital Sampling:
Is It Theft?, BILLBOARD, Aug. 2, 1986, at 1, 71).

B Bruce J. McGiverin, Digital Sound Sampling, Copyright and Publicity:
Protecting Against the Electronic Appropriation of Sounds, 87 COLUM. L. REV.
1723, 1725 (1987).

* Randy S. Kravis, Does a Song by Any Other Name Still Sound as Sweet?:
Digiral Sampling and Its Copyright Implications, 43 AM. U. L. REV. 231 (citing
David Sanjek, “Don’t Have to DJ No More”: Sampling and the “Autonomous”
Creator, 10 CARDOZO ARTS & ENT. L.J. 607 (1992)).

B See Sanjek, supra note 24, at 611 (listing Theodore, Afrika Bambaataa, and
Grandmaster Flash as deejays who, along with Kool DJ Herc, made dubbing a
popular practice in the U.S. during 1970s).
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scope of a DJ’s artistic expression still remained limited to the extent
of his or her own manual dexterity.?

Fueled by the success of ground-breaking rap albums that used dub
techniques,?” digital sound sampling emerged in the early 1980s with
the advent of the MIDI synthesizer,”® a device that offered sampling
artists unlimited possibilities for experimenting with prerecorded
music.? Over time, the availability of digital technology
transformed sampling from being a performance medium practiced
primarily by DJs to a studio recording technique practiced primarily
by sound engineers and programmers. Today, digital sampling has
become so pervasive that many musicians and engineers now regard
it as being “indispensable in the music industry.”*

C. Recognizable and Transformed Samples in Contemporary Music

Although this Article focuses on sampling within the context of rap
music, sampling technology has given rise to a wide variety of musical
practices; it is thus useful to think of sampling in terms of broad
categories of use, which are distinguishable in terms of the amount of
sampling used, the context of the sample, and the extent to which the
artist has digitally manipulated the sample.

Most rap artists use a combination of familiar and obscure samples

% Id. at 611-12.

77 Two albums, “Rappers’ Delight” by the Sugar Hill Gang and the self-titled
album “Fatback and their DJ, Big Tim III,” revolutionized rap music by being the
first to use previously recorded music. See David Toop, THE RAP ATTACK:
AFRICAN JIVE TO NEW YORK HIP-HOP 15-16 (1984); Jason H. Marcus, Note, Don’t
Stop That Funky Beat: The Essentiality of Digital Sampling to Rap Music, 13
HASTINGS COMM. & ENT. L.J. 767, 770-72 (1991) (explaining that both Sugar Hill
Gang and Fatback and their DJ, Big Tim III, borrowed heavily from “Good Times”
by the disco group Chic).

% The system of electrical equipment needed for sampling is often called a
Musical Instrument Digital Interface (MIDI). Sanjek, supra note 24, at 612.

® Kravis, supra note 24, at 239.

3 Reich, Send in the Clones, The Brave New Art of Stealing Musical Sounds,
CHI. TRIB., Feb. 15, 1987, § 13 (The Arts Magazine), at 8.



1996] DIGITAL SAMPLING 279

which, despite possible digital modifications, are generally
recognizable as copies of their source material. Some works
predominantly sample familiar songs and, thereby, ask the listener to
consider the samples in a new context. Examples of this category
include: Run DMC’s “Walk this Way,” which incorporates elements
from Aerosmith’s original recording; and Hammer’s “U Can’t Touch
This,” which is structured around a repeated riff from Rick James’
“Super Freak.”®' Sometimes even when the source of the sample is
unfamiliar, the sample itself has become recognizable because it has
been used by other artists.®> Because the emphasis in most rap
recordings is on the rhyme of the lyrics and the beat supporting it,
sampling is often sparse in this context. However, some rap artists,
like Public Enemy, deliberately crowd their works with an almost
oppressive amount of sampled and non-sampled sounds. This sub-
genre arguably reflects the “chaos of society by metronometrically
replicating the din and collisions of a traumatized civilization. ”*

A newer form of sampling involves digitally manipulating samples
to the extent that they are no longer recognizable as copies of their
source materials—which may consist of existing copyrighted
recordings or new recordings of “found” sounds such as a
conversation or the bounce of a basketball. Many contemporary songs
consist of nothing more than synthesizer effects and loops of
unrecognizable samples overlaid with vocals and occasional “live”
instrumentation.> Although the boundaries dividing various genres
of popular music are rapidly disintegrating, the use of such
transformed samples is particularly common in the “industrial” music
of artists like Nine Inch Nails and Ministry as well as the “techno”

3 Sanjek, supra note 24, at 613.

% For example, the work of James Brown’s drummer, Clyde Stubblefield, on
a minor 1971 hit “Funky Drummer” has been sampled by various artists including
Sinead O’Connor, Fine Young Cannibals, Big Daddy Kane, the Good Girls, Grace
Jones, Mantronix, and Public Enemy. Id.

3 .

i Note that this suggests a radically different way of composing music.
Rather than “jamming” in a rehearsal space with traditional electric and acoustic
instruments, this newer generation of composers engage in a form of music making
that approximates computer programming.
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dance music® performed by artists such as Moby.

Sampling can also be used to make alternative versions of existing
songs. Today it is common for producers such as Rick Rubin,
Jellybean Benitez, and Flood to “remix” popular songs. This process
involves reinterpreting original songs through digital manipulation,
often by adding new samples.

To summarize, sampling technology can be used in a variety of
ways. Sometimes the sample appears in a form that is “substantially
similar” to its source. Other times the final version of the sample is
no longer recognizable as a copy of its source material. As Part IV
illustrates, this distinction becomes important in cases where the owner
of the source material seeks to bring a copyright infringement suit
against the sampling artist.

D. Sampling as a Postmodern Art Form

Cultural critics have employed the proudly ambiguous term
“postmodernism” to define a style, a movement, a period, and a
condition of contemporary culture.?” Despite its imprecision, the

% I am here using the term “techno” broadly to encompass other dance forms
such as “house,” “rave,” “acid jazz,” “ambient,” and so on.

3% Although traditional rock bands consist of four to six members, industrial
“bands” and techno dance DJs typically consist of one or two members who make
extensive use of programming and samples, and who hire studio musicians as
needed.

7 In his now classic essay, Postmodernism and Consumer Society, Fredric
Jameson defines postmodernism as the cultural logic of late capitalism. He argues
that the ability of individuals living in the post-war era to form consistent social
identities has been seriously undermined by the emergence of new cultural forms that
no longer represent stable reference points for individual and collective action. For
Jameson, the collapsing of boundaries and the inability of individuals to make
distinctions indicates the end of any valid critical position from which to evaluate
culture—that is, we have lost the ability to map our position as individual subjects
within the great global communication network. Jameson laments the disappearance
of a sense of history and the obliteration of “traditions of the kind which all earlier
social formations have had in one way or another to preserve.” Frederic Jameson,
Postmodernism and Consumer Society, in THE ANTI-AESTHETIC 111-15 (Hal Foster,
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ed., 1983).

Jameson characterizes postmodernism in terms of “pastiche” and
“schizophrenia.” The great modernisms, says Jameson, were predicated on the
assumption of an authentic self having the capacity to “generate its own unique
vision of the world and to forge its own unique, unmistakable style.” Arguing
against this position, the post-structuralists assert that the very conception of the
unique individual is ideological. “Not only is the bourgeois individual subject a
thing of the past, it is also a myth, it never existed in the first place.” It was just
a mystification. Id.

In place of modemnist parody, postmodernism relies on “pastiche”—mimicry
without satire, “without that still latent feeling that there exists something normal to
which what is being imitated is rather comic.” Given the decline of the unique self
as well as the disintegration of the forms and standards that existed in classical
modernism, it is “no longer clear what the artists and writers of the present period
are supposed to be doing.” No longer, says Jameson, is it possible to invent new
styles and worlds—they have already been created. This imprisonment in the past
necessarily leads to an imitation of dead styles or “pastiche.” The practice of
pastiche can be seen in the nostalgia film. Incapable of dealing with time or locating
ourselves historically, we are “condemned” to seek our roots in stereotypes and pop
images. We have lost genuine contact with the historical past forever. Id. at 114-
17.

To address the problem of time in postmodernism, Jameson draws from
Lacan’s theory of schizophrenia as a language disorder. Schizophrenia emerges
from the failure of the infant to enter fully into the realm of speech and language.
In this way, schizophrenia can be seen as the “breakdown of the relationship
between signifiers.” For Lacan, the experience of temporality (i.e., past, present
and future) is an effect of language (sentences move linearly through time). Since
the schizophrenic cannot recognize the time element in language, she cannot
experience temporal continuity. Instead the schizophrenic “is condemned to live in
a perpetual present with which the various moments of his or her past have little
connection and for which there is not conceivable future on the horizon . . .
[S]lchizophrenic experience is an experience of isolated, disconnected, discontinuous
material signifiers which fail to link up in a coherent sequence.” As meaning is lost,
the literality and materiality of words becomes obsessive. Thus signifiers lose their
signifieds and are transformed into images. Id. at 118-19.

There are several apparent links between Jameson’s description of
postmodernism and sampling. First, the samples themselves are often imitations of
dead styles—that is, they are bits of “pastiche.” Sampling practice actually seems
to lend support to Jameson’s exaggerated notion that contemporary artists are
condemned to recycle pop stereotypes, since everything has already been invented.
Second, the intermixing of samples from disparate musical genres and periods
produces a “schizophrenic” text in which the relationship between signifiers tends
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term suggests a widespread decline in the authority and appeal of
modernism and the “emergence of a new sensibility and epistemology
breaking with and/or opposed to the modernist paradigm in the whole
range of artistic and intellectual endeavor.”*® It remains unclear,
however, whether postmodernism represents a decisive break with
modernism or is simply a continuation of it.>® As a result, the
concept of collage practice has acquired special significance.

A number of commentators have compared the sampling practices
of rap music with modernist collage, particularly the audio collage
practices of artists like Kurt Schwitters.* However, as Will Straw
points out:

The operations of rock culture over the last decade have been directed less
at a disruption or opening up of hegemonic forms—following upon the
eclecticism of the 1970s, what would these be?—than at elaborating
ceremonial forms of grounding or containment. The importance of this
grounding is what distinguishes these texts and cultural forms from the
collagist practices of modernism.*

The distinction between the modernist collage and the postmodern
“grounded” text can be seen when one compares, for example, the
modernist “tone poem” (i.e., structureless “noises”) with a rap song
which recontextualizes sound fragments against a driving, mechanical
beat. Sample-laden pop music is unlike modernist collage because it
reworks historical styles and imageries across a consistency of rhythm
and within formal limits such as traditional verse-chorus structures and

to break down, undermining traditional musical meaning.

38 Robert Dunn, Postmodernism: Populism, Mass Culture, and Avant-Garde,
in 8 THEORY, CULTURE & SOCIETY 111 (1991).

¥ Id.

40 See, e.g., Alan Korn, Comment, Renaming that Tune: Aural Collage,
Parody and Fair Use, 22 GOLDEN GATE U. L. REv. 321 (1992) (Tracing
contemporary rap and dance music back to Schwitters and the Musique Concrete
movement, Korn asserts, “Widespread use of the digital sampling equipment in the
1980s enabled avant garde collage techniques to enter the musical mainstream.”).

4 W. Straw, Music Video in its Contexts: Popular Music and Postmodernism
in the 1980s, 7/3 POPULAR MUSIC 256 (1988).
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lengths.** Without such formal limits, the compositions would cease
to be “songs” and would thus lose their commercial viability. For the
most part, rap compositions consist of a primary text (i.e., the
“song”) and sampled texts which are mixed into the primary text.

The postmodern sample artist has a nomadic attitude, treating
all genres of music as interchangeable building blocks and advocating
“the reversibility of all the languages of the past.” He constructs a
primary text out of loops and synthesizer effects, and then writes over
this text with other samples, in effect, puncturing one sign system in
the name of another. These multidirectional digressions weave
together otherwise irreconcilable references and cultural temperatures.
The contiguity of clashing styles that results often bewilders traditional
musical meaning.*® At the same time, the gravitational effect of the
underlying disciplinary structure gives continuity to these intertextual
clashes, smoothing them out with a hypnotic beat and making the
overall decentering effect orgiastic rather than unpleasurable.*

“2 Id. Given the fact that collage was powerfully employed within the
modernist tradition by the surrealists and others (most notably Picasso), standing
alone collage is clearly an inadequate indicator of the difference between modernist
and postmodernist artistic practice. Postmodernist techniques often rework and
intensify older modernist techniques. The important difference seems to be that
while modernist practitioners like Walter Benjamin used collage technique as a
means to shake up the dominant culture as a part of a larger utopian social project,
postmodernists insist that we can no longer aspire to a unified representation of the
world. Thus, collage has become the dominant form of postmodern discourse, not
as a strategy in a larger utopian project, but rather as a fragmented reflection of the
cultural logic of late capitalism. Schizophrenia has become a cultural norm rather
than a catalyst. Avant garde techniques have lost their shock value; today, they are
simply entertainment.

s This section draws from a discussion of postmodernist painting in FREDERIC
JAMESON, POSTMODERNISM OR THE CULTURAL LOGIC OF LATE CAPITALISM 174-75
(1991) (citing ACHILLE BONITO-OLIVA, THE INTERNATIONAL TRANS-AVANTGARDE
6, 18-20, 24, 56-58 (1982)).

“ C.f. Roland Barthes’ distinction between pleasure and jouissance (perhaps
best translated as “sublime physical and mental bliss”). Barthes suggests that we
strive to realize the second, more orgasmic effect (note the connection to Jameson’s
description of schizophrenia) by enacting a creative rather than merely receptive
approach toward the otherwise lifeless cultural artifacts that litter our social
landscape. Postmodernism, he argues, allows us to deconstruct and move beyond
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It might be said that rap artists like the Beastie Boys reproduce
music whereas frequently-sampled artists like James Brown produce
music. This is not so much a value judgment as an observation about
technique. The same could be said, for example, of a comparison
between Manet’s technique in producing Olympia and Rauschenberg’s
technique in reproducing Rubens’ Venus in Persimmon. Although
Manet models his seminal modernist work on Titian’s Venus, he
actively breaks away from the style of the original painting by
introducing a radical flatness, by applying the paint in a deliberately
“material” rather than illusionistic manner and by making his central
figure a prostitute rather than a goddess. Rauschenberg, by contrast,
simply silkscreens photographic “originals” of numerous themes
including the Rubens Venus directly onto his canvas. Postmodernists
like Rauschenberg dispense with the modernist “aura” of artist.** In
postmodern works, the fiction of the creating subject gives way to
“frank confiscation, quotation, excerption, accumulation and repetition
of already existing [texts].”46

Whereas the modernist movement sustained a critical position
vis-a-vis the dominant culture, postmodern art forms, even in their
most subversive configurations—punk, for example—are “all taken in

arcane aesthetic distinctions between “high” and “low” art. Andreas Huyssen,
however, criticizes Barthes, arguing that his approach to the high-brow/low-brow
distinction avoids the whole problem of the potential debasement of modern cultural
forms by their assimilation into pop culture through pop art. “The euphoric
American appropriation of Barthe’s jouissance is predicated on ignoring such
problems and on enjoying, not unlike the 1984 yuppies, the pleasures of writerly
connoisseurism and textual gentrification.” DAVID HARVEY, THE CONDITION OF
POSTMODERNITY 57-58 (1989).
4 ILe., the so-called “death of the subject.” According to Calvin Tomkins,
Rauschenberg . . . wanted the viewer to do much more than sit
back and be entertained (or bored) . . . . [He] wanted [the
viewer] to participate with his enlivened imagination, to assume
responsibility for the creative process along with the artist; if
someone was bored, it meant that he was boring himself by
refusing to enter into the new spirit.
CALVIN TOMKINS, OFF THE WALL: ROBERT RAUSCHENBERG AND THE ART WORLD
OF OUR TIME 239 (1980).
46 HARVEY, supra note 43, at 54-55.
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stride by society” and, unlike so many high modernist works, are
commercially successful. Today, fashion and advertising feed off
postmodern forms in an unprecedented manner. Thus, rather than
embodying a critical or oppositional stance towards mass society,
postmodernist art tends to simply reinforce the logic of consumer
capitalism.¥’

It might be argued that some “afrocentric” rap artists like
Public Enemy strive towards a political practice that, not unlike the
modernist avant garde, seeks to shake up mainstream culture. From
this perspective, rap music is about taking and reclaiming. Rather
than simply providing a convenient and inexpensive means for music
making, sampling enables afrocentric artists to literally take back
popular culture, empty it of its mainstream connotations, and use it to
convey their own politicized message.*® The difficulty with this
position is that artists like Public Enemy have become heroes, not so
much to black militants as to white suburban youth—who have
discovered that militant rap music is a particularly effective means for
torturing their parents.” Postmodern culture has little difficulty in
absorbing, sanitizing, and commodifying this kind of “subversive”
music.

Sampling is often criticized for making pop music increasingly

47 JAMESON, supra note 37, at 124-25.

a8 In addition, by sampling historic black artists like Bob Marley, Jimi
Hendrix, and George Clinton’s Parliament-Funkadelic, some rap artists pay homage
to the roots of African-American music. Marcus, supra note 27, at 773.

hid By framing their oppositional stance in racial terms, “afrocentric” rappers
seem to have been unprepared for the white audiences they attract. They announce
their hatred for the “other man,” and then see the children of that “other man”
dancing to their music. It seems that many white listeners simply love the beat and
screen out the racial themes. See MARK COSTELLO & DAVID FOSTER WALLACE,
SIGNIFYING RAPPERS: RAP & RACE IN THE URBAN PRESENT 31 (1990).

It is also worth noting that socially-conscious rap artists like Public Enemy and
KRS-One are few and far between. Unlike their New York counterparts, “gangsta”
rappers from Los Angeles disclaim all ideology except the “primitive accumulation
of wealth by any means necessary.” MIKE DAVIS, CITY OF QUARTZ 87 (1990).
According to Eazy-E, a former member of NWA (Niggers With Attitude), “We’re
not making records for the fun of it, we’re in it to make money.” Id. Eazy-E has
since died of AIDS.
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redundant,> for putting musicians out of work,” and for enabling
“no-talents to steal the creative work and sounds of their betters.”*
At the same time sampling has promoted the development of new
postmodern musical forms such as rap, techno, and industrial.®
While it is apparent that the use of sampling is largely driven by
economics, it is equally important to recognize that appropriation art
signifies in a different manner than prior artistic practice.® For
example, if Robert Rauschenberg were to paint his interpretation of
Rubens’ Venus rather than appropriating a photographic reproduction

0 Baroni, supra note 6, at 73.

3t Ronald Mark Wells, Comment, You Can’t Always Get What You Want But
Digital Sampling Can Get You What You Need!, AKRON L. REV. 691 (Spring 1989).
“Many previously sought-after musicians who have created a distinctive sound for
themselves are now being undersold by samples of their own work.” Id. at 700.

2. 1. Takiff, High Tech and Art, ST. LOUIS POST DISPATCH, May 5, 1988, at
4F.

53 It is important to note that subjective opinions as to whether these forms
constitute “art” are irrelevant with regard to copyright’s aim of promoting artistic
endeavor. See, e.g., Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 251-
52 (1903) (holding that copyrightable “authorship” should not be judged by standards
of merit).

54 One commentator describes the significance of appropriation art as follows:

Appropriation is one of the most pervasive modes of contemporary
artistic expression in large part because it is so effective as a form
of communication . . . . Appropriation acts as a kind of enhanced
language in which the artist makes the audience aware of the
significance of otherwise commonplace and increasingly obscured
objects. Everyday images such as soup cans, flags, cigarette
packages, money, movie stars, comic strips and even shopping
bags—the representations of which ordinarily serve as cultural
symbols—are transformed into a language through which these
artists communicate their message. The modes of representation
of these objects and the level of their incorporation varies widely.
Yet the creative significance of all forms of
appropriation—whether collage or replication—derives from its
ability to speak critically of the society in which both the publica
and the artist live.
Roxana Badin, An Appropriate(d) Place in Transformative Value: Appropriation Art’s
Exclusion from Campbell v. Acuff-Rose Music, Inc., 60 BROOK. L. REvV. 1653,
1656 (1995).
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of it, he would be making a very different artistic statement. By the
same token, rap artists would communicate a very different message
if they were to hire studio musicians instead of looping and
juxtaposing samples. If we as a society decide that artists like
Rauschenberg should be able to appropriate copyrighted texts, then
sampling artists should have the same privilege (after all, even
Rauschenberg sells a fair share of mass-produced reproductions). On
the other hand, even if we value this kind of artistic production, it
does not necessarily follow that artists should be able to appropriate
copyrighted works without compensating the original authors.>® At
some point, we must decide whether the need to protect the original
author’s creative incentives should be subordinated to other social
policy goals.

II1. THE MUSIC INDUSTRY’S CURRENT APPROACH TO LICENSING
SAMPLES

Although it is generally recognized within the music industry
that sampled artists are entitled to some legal protection under federal
copyright law, efforts to reach an industry-wide agreement on rates

3 The courts have not yet ruled on the legality of appropriation. However,
several cases have been settled. Robert Rauschenberg reached a settlement with
commercial photographer Morton Beebe, whose photograph Rauschenberg
incorporated into a print. Larry Rivers settled with photographer Arnold Newman
following a suit over Rivers’s incorporation of a portion of one of Newman’s
photographs into a Rivers print. Andy Warhol gave copies of his work to
photographers who threatened to sue him over his use of their photos in his work.
Patricia Kricg, Note, Copyright, Free Speech, and the Visual Arts, 93 YALE L.J.
1565, 1568 n.18 (1984) (citing Gay Morris, When Artists Use Photographs: Is it Fair
Use, Legitimate Transformation or Rip-Off?, ARTNEWS, Jan. 1981, at 102, 105
(1981)).

% McCullough, supra note 7, at 130. See Part IV for a discussion of
sampling and copyright.
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and procedures for “clearing” samples have been unsuccessful.”’
Consequently, record companies, music publishers, and artists have
developed an ad hoc negotiated licensing scheme to address the issue
of compensation for sampled artists.

Record companies typically place the legal burden of clearing
samples on their artists.’® This requires an individual artist to keep
track of the samples she uses and then, usually by enlisting a “clearing
house,”* to obtain the necessary licenses for each song: one for the

57 There is a question as to whether such an agreement would violate the
antitrust laws. Summits and conferences have been convened at the Annual New
Music Seminar since 1989. These sessions have been largely unproductive in
reaching an industry-wide consensus on sampling, but have served to demonstrate
the divergent strategies pursued by the various parties who are involved with the
sampling issue. See Steven R. Gordon & Charles J. Sanders, The Rap on Digital
Sampling: Theft or Innovation?, N.Y.L.J., Apr. 28, 1989, at 5, 6. The term
“clearing™ refers to the process of obtaining a license to use a sample.

58 In theory, this arrangement should prevent all unauthorized use of
recognizable samples by established artists. Warner Brothers Records has a special
department to obtain “clearance” for samples. Brown Deposition of 11/19/91 at 30
et seq., cited in Grand Upright Music Ltd. v. Warmer Brothers Records, Inc., 780
F. Supp. 182, 185 (S.D.N.Y. 1991). According to Warner Brothers’ spokesperson
Bob Merlis, while the label will assist artists in obtaining clearance, they have
structured their contracts to indemnify the record company in the event that
permission is not granted. Melinda Newman & Chris Morris, Sampling Safeguards
Follow Suit; Biz Markie Ruling Prompts Label’s Action, BILLBOARD, May 23, 1992,
at 80. PolyGram and Capitol Records also have placed the legal burden of obtaining
sampling permission on their artists. /d. Rand Hoffman, PolyGram’s Senior Vice-
President of Business Affairs, reports that his company requires artists to keep a log
of each song that they sample so that their legal department can evaluate the use.
Id. Larry Kenswil, Senior Vice-President of Business and Legal Affairs for MCA
music Entertainment Group, says that his company will not release a record before
an agreement to use the sample has been arranged. As he told Billboard magazine,
“If there’s a sample on a record that isn’t cleared, I can’t think of an occasion where
we would put the record out.” Id.

5 Because clearing houses are not always reliable, some labels have begun to
clear the samples in-house. Even when the legal burden to clear samples ultimately
rests on the artist or her producer, it is in the record company’s interest to keep its
artists from getting embroiled in litigation.
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musical composition and one for the sound recording.® To obtain
these licenses, the clearing house or other artist representative
negotiates with the owner of the copyrights to the sampled song,®
which is usually a music publishing company. In negotiating the
licensing fees, the respective parties take several factors into account,
including the stature of the sampled artist, the stature of the sampling
artist, the success of the sampled song, the duration of the sample, the
content of the sample (e.g., is it a distinctive “hook” or merely a
drum beat?), the context of the sample (e.g., is it essential to the new
composition or is it merely atmospheric?), whether the sample will
appear in a subsequent promotional video, and so on. Failing to clear
a sample can be costly because copyright holders increasingly monitor
new releases® and demand large settlements when they detect an

% The Copyright Act of 1976 recognizes separate copyright protection in
musical compositions and in sound recordings. See 17 U.S.C.A. § 102(a) (West
1996).

6t As a practical matter, a sampler would not use the compulsory mechanical
license provision of 17 U.S.C.A. § 115. The sampler’s record company would be
unwilling to pay the royalty charge for a “cover” for each sample contained within
asong. Because a song that uses digital sampling is likely to contain many samples,
the cost of numerous compulsory licenses would render sampling prohibitively
expensive. See generally 17 U.S.C.A. § 115 (West 1996 & Supp. 1996).

e Jeffrey H. Brown, Comment, They Don’t Make Music The Way They Used
To: The Legal Implications of Sampling in Contemporary Music, 1992 Wis. L. REV.
1941, 1944 (1992). For example, EMI Music Publishing has a full-time staff of six
people who search for unauthorized samples of their copyrighted materials. John
Leland, The Moper vs. the Rapper, NEWSWEEK, Jan. 6, 1992, at 55. James Brown,
who is frequently sampled by rap artists, has retained legal counsel to protect his
copyright interests. I Feel Good, LEGAL TIMES OF WAaSH., Dec. 30, 1991, at 3.
Salsoul Records, a label whose disco catalog has often been sampled, ran an
announcement in Billboard magazine stating that it would take legal action against
unlicensed samplers. BILLBOARD, May 16, 1992 (Advertisement), at 85. In order
to deter samplers, Frank Zappa placed th