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Broadcasting Industry Ethics, the First Amendment and
Televised Violence

JOhn Alar CORAN «eveeeeereeereeeeeseesssessesssssassanssnnss 1

Today, there is an unprecedented level of gratuitous violence on network
television. The broadcasting industry as trustee of the airwaves is required to
broadcast in the public interest, with the fiduciary obligation to remedy
concerns about gratuitous televised violence. This paper shows a causal link
between televised violence and antisocial behavior in children and adults,
based on extensive social science data, and argues that televised violence is a
public health issue analogous to smoking and cancer. This paper will also
discuss how gratuitous violence on television may be regulated in a manner
similar to obscenity under Eclipse Enterprises, Inc. v. Gulotta, and how a new
tort has recently emerged: negligent incitement of harmful or outrageous
conduct, or aiding and abetting another to commit harmful acts. This paper
will finally offer solutions to the problem, including nonviolent programming,
teaching audiences critical viewing, parental responsibility, channeling or
zoning, outright banning of violent programming, balanced programming,
parental advisories, teaching broadcasting ethics in graduate school, consumer
boycotts, and taxing broadcasters for violent programming by charging a
spectrum fee for use of the airwaves.

The Statutory Overriding of Controlled Composition Clauses

Mario F. Gonzalez, ESQ. ceeveesesoscssasacsssssssssssssssses 29

It has been well-publicized that the Digital Performance Right In Sound
Recordings Act of 1995 accorded copyright owners of sound recordings a
limited exclusive right of public performance in their sound recordings by
means of a digital audio transmission. However, less attention has been given
to the fact that the DPRA also amended Section 115 of the Copyright Act to
provide that digital phonorecord deliveries are subject to compulsory licensing
under that section. A careful reading of the DPRA suggests that that, insofar
as digital phonorecord deliveries are concerned, Congress may have intended
for the statutory rates to override the controlled rates in record companies’



recording contracts. Thus, by relying on controlled composition clauses as
historically drafted, record companies may be creating tremendous hidden
future liabilities. This article reviews the history and current state of
compulsory mechanical licenses and controlled composition clauses, examines
the language and implications of the DPRA amendments to Section 115, and
suggests ways that controlled composition clauses might be drafted in light of
these amendments.

Putting the Brakes on The Right of Publicity

Schuyler M. MOOY€ vvvveieininsnesenscenssocssosscssnsssasees 45

This article suggests a uniform set of defenses to apply to right of publicity
claims. Under current precedents, the simplest way to summarize the right of
publicity is that there is a prima facie case any time anybody uses anyone’s
name, likeness, or voice (or imitation thereof) for any reason. Because a right
of publicity claim is relatively new, the law has simply not developed a
consistent and coherent set of defenses, so the cases are ad hoc and
inconsistent. The net result is a muzzling of free speech, since to be sued is to
lose. The thesis of this article is that a uniform set of defenses is a critical
bulwark to defending the First Amendment.

COMMENT

The Right of Publicity: Preventing the Exploitation of a
Celebrity’s Identity or Promoting the Exploitation of the First
Amendment?

JOShua Waller «o.eeeeeeeeeeeseeesenenseeassesssensscsssceannses 39

In Zacchini v. Scripps-Howard Broadcasting Co., the United State Supreme
Court decided the only case involving the inherent conflict between the right
of publicity and the First Amendment. The Court’s opinion in that case,
however, cannot be relied upon by plaintiffs in right of publicity cases because
it is narrowly drawn. This lack of Supreme Court guidance has caused
confusion among the circuits, leading to decisions like those in White v.
Samsung Electronics America, Inc. and Wendt v. Host International, Inc. that
erroneously prioritize the protection of celebrities’ identities via the right of
publicity over the First Amendment’s interest in protecting speech. The
Supreme Court denied certoriari in White and Wendt. However, a petition for
writ of certoriari in Hoffiman v. Capital Citiess/ABC, Inc., Parks v. LaFace
Records, or ETW Corp. v. Jireh Publishing, Inc. would provide the Court with
at least one more opportunity to remedy this confusion.

SpECIAL SEcTION: THE LAW & PoruLArR CULTURE

The UCLA Entertainment Law Review is proud to publish a collection of
three student comments on current interactions between the law and popular



culture. These essays were selected from among those presented during the
Law & Popular Culture seminar offered by Professors Asimow and Bergman
during the Spring of 2001 at the UCLA School of Law.

Introduction by Professor Michael Asimow ................ 87

Attorney Advertising and the Use of Dramatization in
Television Advertisements

Daniel Callender ....eeeeereeeeeieeeseesesesssasearasscsssenss 89

Daniel Callender’s essay Attorney Advertising and the Use of Dramatization in
Television Advertisements pursues the issue of whether attorney advertising is
inherently misleading when it includes a playlet plugging the sponsor’s firm.
This article fits snugly within one of the main themes of the seminar—the well
documented tendency of mass media consumers to base their opinions on
wholly fictitious stories in film and television.

Trial and Errors: Comedy’s Quest for the Truth

Rajani Gupta «.ceeeeveinieiiinieesniesecseensessessenness 113

Rajani Gupta’s article 7Trial and Errors: Comedy’s Quest for the Truth
examines a broad swath of legal popular culture—comedic treatments of law.
Comedy, she explains, is always destructive, but it can make the dry world of
law and lawyers accessible to vast numbers of people who might be
uninterested in serious drama. Such classic legal comedies as My Cousin
Vinny, Bananas, or Adam’s Rib simultaneously parody and dramatize
important legal and political issues. Often, in these films, lawyers undergo a
remarkably redemptive experience.

Drugs in Cinema: Separating the Myths from Reality

Paul Iannicelll v..eeeesseesoceesssocscessasssscassssasssensses 139

In his paper Drugs in Cinema: Separating the Myths from Reality, Paul
Iannicelli takes a different tack. His paper addresses a particular socio-legal
problem and studies the way in which popular legal culture has dealt with that
theme over a long period of film history. Needless to say, the treatment of
illegal drugs in film has usually been inaccurate and stereotypical, often
playing on popular fears and prejudices against immigrants and minorities.
While filmmakers reflect popular beliefs in their portrayal of the drug
problem, they have made it more difficult to achieve the necessary political
consensus to end the hopeless “war on drugs” and reform the nation’s drug
laws.






UCLA ENTERTAINMENT
LAW REVIEW

Volume 9

Issue 1

Fall 2001

Chief Managing Editors
Lisa DEeTIG
JoE Laska

Managing Editors
BranDpl BROwN
CHERYL KELLY
Larry Luong

Submissions Editors
Amy BASOFIN
RasHEDA KILPATRICK
ELizABETH LoGgAN

JuLiE BARRACO
JEANNE BERGES
CHRISTINA BOEHM
JoHN BrROwWN
Apam CoLVIN
JamMes CoNOLLY
GENE Corra
Jeremy DELICINO
SHIVA DELRAHIM
DaNIEL DINGERSON
ApaM ENGLANDER
JENNIFER GASSEN
JasoN GOEDEKER
MeLaNIE GUFLER

EDITORIAL BOARD

Editors-in-Chief
ALEX1S GARCIA
Ryan Mauck

Executive Editors
KeLLy KRUEGER
WiLLIAM MOSHER

Chief Business Editor
JusTiN GURvITZ

Business Editor
BrRENDA TAVAKOLI

STAFF

HeAaTHER HAMBY
CourTNEY HENNING
TrOMAS HOFFMAN
APRIL JOHNSON
JamEs JoHNsSON
JacoB KALINSKI
MicHAEL KURZER
DeBoran LiNTZ
SHANNON MADERS
TEODORA MANLOVA
JASON MELLERSTIG
SABRINA MENT
QUAMAR MONTAZERI

Chief Articles Editor
EpiE LEE

Articles Editors
Ryan Lunp
HENRY SELF

Activities Coordinator
Erana KoNSTANT

JaMIE MORIKAWA
SiLvia OBAGI

BreETT OPPENHEIM
MEeLissA QULAVONG
ELLIE PIRZADEH
CLAYTON ROBERTSON
SETH ROSENSON
CHRISTOPHER ROTHC
YESENIA SANTACRUZ
PETER SANTOS
Marcus Sasso
CHRISTINE WICHROWSKI
HEATHER WIESIKI
DruU ZACHMEYER



Subscription Price: $20 per year, $12.50 for a single issue.

Published twice a year by the School of Law, University of California, Los Angeles.
Subscriptions are accepted on a volume basis, starting with the first issue. If notice of
termination is not received before the expiration of a subscription, it will be renewed
automatically.

The UCLA Entertainment Law Review welcomes articles and student comments on topics of
interest to the entertainment legal community. Manuscripts will not be returned unless
postage is provided. No responsibility will be assumed for unsolicited manuscripts. Please
address manuscripts to the Editor-in-Chief, UCLA Entertainment Law Review, UCLA
School of Law, P.O. Box 951476, Los Angeles, California, 90095-1476. Manuscript
submissions via electronic mail may be directed to <elr@orgs.law.ucla.edu>. Address
subscription inquiries to the Business Editor of the UCLA Entertainment Law Review.
Please send all changes of address with the most recent mailing label to the Business Editor.

The views expressed in articles printed herein are not to be regarded as those of the
Entertainment Law Review, the editors, The Regents of the University of California, or the
Editorial Advisory Board. The Review has asked contributing authors to disclose any
financial interests or other affiliations which may have affected the positions taken in their
works. Such disclosure will be found in the author’s footnote accompanying the article.

Citations conform generally to A Uniform System of Citation (16th ed.), copyright by the
Columbia, Harvard, and University of Pennsylvania Law Reviews and the Yale Law Journal.
Variations exist for purposes of clarity and at the editors’ discretion.

Please cite this issue as 9 UCLA EnT. L. Rev. — (2001).



EDITORIAL ADVISORY BOARD
FAcuLTY ADVISOR

EUGENE VOLOKH
UCLA School of Law

ADVISORY BOARD

BarBARrRA D. BoyLE
Boyle-Taylor Productions

GARY O. CONCOFF
Troy & Gould

Davip R. GINSBURG
Citadel Entertainment

SamMuEeL N. FiscHER
Ziffren, Brittenham, Branca & Fischer

HeLeneE HAHN
Dreamworks SKG

LinpA LiCHTER
Lichter, Grossman & Nichols

SHELDON W. PRESSER
Warner Bros.

MicHAEL S. SHERMAN
Jeffer, Mangels, Butler & Marmaro

LioNEL S. SOBEL
Loyola University School of Law

ALLEN E. SusmMAN
Rosenfeld, Meyer & Susman

Joun S. WIiLEY
UCLA School of Law

KENNETH ZIFFREN
Ziffren, Brittenham, Branca & Fischer



The UCLA Entertainment Law Review would especially like to thank the
following groups that have contributed to the founding of this journal:

CONTRIBUTORS

Kenoff & Machtinger
Kramer & Goldwasser
Rogers & Harris
Shapiro, Posell, Rosenfeld & Close
Trope and Associates
Wolf, Rifkin & Shapiro
Wyman, Isaacs, Blumenthal & Lynne

PaTrONS

Gipson Hoffman & Pancione

FoOUNDERS

Ziffren, Brittenhham, Branca & Fischer
The Matthew Bender Company, Inc.

The Review would also like to thank the
Graduate Students’ Association for its support of this publication



