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PART I:
LEGISLATIVE HISTORY AND DESCRIPTION OF FEDERAL

SUPERFUND AND CALIFORNIA STATE

SUPERFUND

A. Introduction

The nation's social institutions only recently have begun to rec-
ognize the full impact of the problems and costs attendant to the
storage, transportation, treatment and disposal of hazardous sub-
stances.' The federal and state legislatures' relatively slow re-
sponse may be explained in part by the lack of information and
data regarding the effects of hazardous substances on both the
physical environment and human physiology as well as the com-

1. Throughout this paper, the term "hazardous substances" is defined according to
the Comprehensive Environmental Responses, Compensation and Liability Act of
1980, § 101(14), 42 U.S.C.A. § 9601(14) (West 1980 Laws Spec. Pamph. 1981) [herein-
after cited as CERCLA]. This definition is broader than that of hazardous wastes. It
includes

(A) any substance designated pursuant to section 311 (b)(2)(A) of the Federal
Water Pollution Control Act,

(B) any element, compound, mixture, solution, or substance designated pursu-
ant to section 102 of [the Comprehensive Environmental Responses, Compensation
and Liability Act of 1980],

(C) any hazardous waste having the characteristics identified under or listed
pursuant to section 3001 of the Solid Waste Disposal Act (but not including any
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plexity of the problem itself.2 As a result of such situations as
Love Canal,3 Kentucky's Valley of Drums 4 and the Chemical
Control site in New Jersey,5 the nation's governmental institutions
have been forced to address the many complex social, economic
and legal issues raised by such problems. In broad terms, the re-
sponses (and issues) fall into two categories: (1) regulating the
management of hazardous substances-i.e., their present and fu-
ture generation, storage, transportation, treatment and disposal;
and (2) providing a remedy for the effects of improper manage-
ment of hazardous substances.

This paper discusses two recent pieces of legislation aimed at
the second hazardous-substance category: the federal Compre-
hensive Environmental Responses, Compensation and Liability
Act of 19806 (Superfund, CERCLA, the Act) and the California
Carpenter-Presley-Tanner Hazardous Substance Account Act of
19817 (California Superfund). Both are designed to provide a
fund to be used for the cleanup of hazardous substances; both acts
use taxes assessed against generators of hazardous substances to
create and replenish the fund;8 and both establish the circum-
stances in which generators, transporters and disposers will be lia-

waste the regulation of which under the Solid Waste Disposal Act has been sus-
pended by Act of Congress),

(D) any toxic pollutant listed under section 307(a) of the Federal Water Pollu-
tion Control Act,

(E) any hazardous air pollutant listed under section 112 of the Clean Air Act.
and

(F) any imminently hazardous chemical substance or mixture with respect to
which the Administrator has taken action pursuant to section 7 of the Toxic Sub-
stances Control Act.

Id. In addition, petroleum, crude oil or any fraction thereof which is not listed in (A)
through (F) of this paragraph is excluded from the definition of hazardous substances
along with natural gas, natural gas liquids, liquified natural gas, or synthetic gas. Id.

2. See, e.g., S. Rep. No. 698, 94th Cong., 2d Sess. 3, reprinted & 1976 U.S. CODE
CONG. & AD. NEws 4491, 4493-94.

3. For a treatment of the difficulties of applying the common law to Love Canal,
see Note, Love CanaL" Common Law Approaches to a Modern Tragedy, 11 ENVTL. L
133 (1980-81).

4. See, ag., H.R. Rep. No. 1016, 96th Cong., 2d Sess. 18-22, reprinted M 1980 U.S.
CODE CONG. & AD. NEws 6119, 6120-25.

5. Id.
6. 42 U.S.C.A. §§ 9601-9615 (West 1980 Laws Spec. Pamph. 1981).
7. Carpenter-Presley-Tanner Hazardous Substance Account Act of 1981, clh 756,

1981 Cal. Legis. Serv. 2609 (West) (to be codified at CAL- HEALTH & SAFETY CODE
§§ 25186, 25300-25395 and in scattered sections of CAL REV. & TAX. CODE) [herein-
after cited as Cal. Superfund].

8. See CERCLA § 211, I.ILC. §§ 4611, 4612, 4661, 4662 (1981) for the federal tax
provisions and Cal. Superfund, § 3, 1981 Cal. Legis, Serv. 2609, 2621-34 (West) (to be
codified at CAL. REV. & TAx CODE §§ 43001-43067).
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ble to the fund for the costs of cleaning up hazardous substances. 9

However, the two acts leave many issues unresolved, particu-
larly in the area of liability to the respective funds for cleanup
costs. The provision of both bills is unclear as to the standard of
liability (whether strict or fault-based and whether joint and sev-
eral) and the scope of liability (what cleanup costs and how
much). This paper first briefly describes the development of the
hazardous-substance statutes enacted before the two superfund
acts. It then examines the liability provisions of the two
superfunds along with their legislative histories and analogous ju-
dicial interpretations and attempts to draw conclusions concerning
the likely application of the liability provisions of both acts.

B. Brie/ History of the Statutory Framework Prior to Super/unds

1. The Federal Framework

In 1976, Congress addressed two facets of the hazardous-sub-
stance problem with the passage of the Toxic Substances Control
Act (TSCA)1° and the Resource Conservation and Recovery Act
(RCRA). II

TSCA was enacted to provide a screening procedure for haz-
ardous substances. It authorizes the EPA Administrator to "re-
quire the testing of any chemical substance that 'may present' an
'unreasonable risk' to health or the environment."1 2 In this way
data would be developed on the effects of chemical substances
upon health and environment.'3 If the tests reveal an unreasona-
ble risk, the administrator is required to act to reduce that risk.
An extreme preventative action could include prohibiting the
manufacture of the harmful chemical itself.14 Thus TSCA helps
to generate information on new chemicals and to provide safety
measures for their distribution and use.

RCRA addresses a different concern-that of monitoring the

9. Liability provisions for the federal and state laws discussed in depth in the text,
infra, are found in CERCLA § 107, 42 U.S.C.A. § 9607 (West 1980 Laws Spec.
Pamph. 1981) and Cal. Superfund, § 2, 1981, Cal. Legis. Serv. 2608, 2618-19 (West)
(to be codified at CAL. HEALTH & SAFETY CODE §§ 25360-25366).

10. Toxic Substances Control Act of 1976, 15 U.S.C. §§ 2601-2629 (1976).
11. Resource Conservation and Recovery Act of 1976, 42 U.S.C. §§ 6901-6987

(1976 & Supp. III 1979).
12. Gaynor, The Toxic Substances Contro/Act: A Regulatory Morass, 30 VAND. L.

Rav. 1149, 1151 (1977). The screening section is in 15 U.S.C.A. § 2604 (West Supp.
1980) and the testing section is in 15 U.S.C.A. § 2603 (West Supp. 1980).

13. Id.
14. Toxic Substances Control Act of 1976, § 6(a), 15 U.S.C. § 2605(a) (1976).
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generation, storage, transportation and, ultimately, disposal of
hazardous substances. The act is structured literally to cover a
hazardous waste from cradle to grave.' 5 It does so by following a
hazardous waste through its 'life' using a manifest upon which the
various handlers of the substance record their actions in either
generating, storing, treating, transporting or disposing of the sub-
stance.' 6 Hence RCRA not only tracks hazardous substances but
provides an inventory of such substances.

RCRA also gives the EPA Administrator authority to seek eq-
uitable relief whenever "the handling, storage, treatment, trans-
portation, or disposal of any. . . hazardous waste is presenting an
imminent and substantial endangerment to health or the environ-
ment."' 7 This provision is a forerunner to the enforcement scheme
under Superfund.

Numerous other federal acts impact peripherally on the release
of hazardous substances into the environment. Examples include
the Clean Water Act,'8 the Occupational Safety and Health Act,' 9

the Federal Environmental Pesticide Control Act,20 the Safe
Drinking Water Act,21 the Consumer Product Safety Act,22 and
the Federal Hazardous Substances Act.3

2. The State Framework

California was the first state to enact a comprehensive scheme
to control the storage, transportation and disposal of hazardous
wastes. That legislation, the Hazardous Waste Control Act of
1972,24 authorized the state Department of Public Health25 to

15. See H.R. Rep. No. 1491, 94th Cong., 2d Sess. 5, reprintedin 1976 U.S. CODE
CONG. & AD. NEws 6242-43. RCRA, as opposed to Superfund, applies only to haz-
ardous "wastes" which may be viewed as a subset of hazardous "substances". The
distinction is crucial for an application of RCRA but is not required for an under-
standing of the present discussion.

16. See, eg., Resource Conservation and Recovery Act of 1976, § 2, 42 U.S.C.
6922(5), 6923(3), 6924(2) (1976 & Supp. III 1979).

17. Resource Conservation and Recovery Act of 1976, § 2, 42 U.S.C. § 6973 (1976
& Supp. 111 1979).

18. 33 U.S.C. §§ 1251-1376 (1976 & Supp. III 1979).
19. 29 U.S.C. §§ 651-678 (1976 & Supp. III 1979).
20. 7 U.S.C. §§ 135-136 (1976 & Supp. III 1979).
21. 42 U.S.C. §§ 300f-300j (1976 & Supp. III 1979).
22. 15 U.S.C. § 2051-2082 (1976 & Supp. III 1979).
23. 15 U.S.C. §§ 1261-1275 (1976).
24. Hazardous Waste Control Act of 1972, ch. 1236, 1972 Cal Stat. 2387 (codified

as amended at CAL. HEALTH & SAFETY CODE §§ 25100-25240 (Deering 1975 & Supp.
1981)).

25. Now the Department of Health Services (DHS).

19811
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adopt lists of hazardous and extremely hazardous wastes and min-
imum standards for the handling, storage and disposal of such
wastes.26 The act provided for the first manifest system for the
transportation and disposal of such waste.27 To enforce the act,
the Department of Public Health had to request the Attorney
General or the appropriate district attorney to bring a civil action
to enjoin acts or practices which did or would constitute a viola-
tion of the act or the corresponding regulations. 28

In 1977, the State Legislature enacted substantial amendments
to the Hazardous Waste Control Act.29 The renamed Department
of Health Services (DHS) was now required to adopt standards
for the operation of facilities handling, processing, storing and dis-
posing of hazardous wastes30 and to establish a permit system for
these facilities.3 1 Civil penalties were included for violations of
either the Act's provisions or regulations promulgated
thereunder.32

Further amendments to the hazardous-waste provisions were
added in 1980.3 3 Under these amendments, enforcement by the
DHS is strengthened by increasing the dollar amount of civil pen-
alties imposed34 and by adding criminal sanctions.3 5 In addition,
the state adopted hazardous waste disposal land use codes provi-
sions applicable to property on which hazardous wastes have been
disposed.36

26. Hazardous Waste Control Act of 1972, ch. 1236, 1972 Cal. Stat. 2387, 2389-90
(current version in CAL. HEALTH & SAFETY CODE §§ 25140, 25150-25152 (Deering
1975 & Supp. 1981)).

27. Id., 1972 Cal. Stat. at 2390-91 (current version in CAL. HEALTH & SAFETY

CODE §§ 25153, 25160-25162 (Deering 1975 & Supp. 1981)).
28. Id., 1972 Cal. Stat. at 2392 (current version in CAL. HEALTH & SAFETY CODE

§ 25181 (Deering Supp. 1981)).
29. Act of Sept. 22, 1977, ch. 1039, 1977 Cal. Stat. 3140.
30. Id., 1977 Cal. Stat. at 3145 (current version at CAL. HEALTH & SAFETY CODE

§ 25150 (Deering Supp. 1981)).
31. Id., 1977 Cal. Stat. at 3150-51 (current version at CAL. HEALTH & SAFETY

CODE §§ 25200, 25201, 25202, 25203 (Deering Supp. 1981).
32. Id., 1977 Cal. Stat. at 3149-50 (current version at CAL. HEALTH & SAFETY

CODE §§ 25188-25191 (Deering Supp. 1981)).
33. Act of Sept. 10, 1980, ch. 878, 1980 Cal. Stat. 2756; Act of Sept. 27, 1980, ch.

1161, 1980 Cal. Stat. 3899.
34. Act of Sept. 27, 1980, ch. 1161, § 6, 1980 Cal. Stat. 3899, 3901 (codified at CAL.

HEALTH & SAFETY CODE § 25196 (Deering Supp. 1981)).
35. Act of Sept. 10, 1980, ch. 878, § 11, 1980 Cal. Stat. 2756, 2759 (codified at CAL.

HEALTH & SAFETY CODE § 25195 (Deering Supp. 1981)).

36. Act of Sept. 27, 1980, ch. 1161, 1980 Cal. Stat. 3899, 3901-09 (codified at CAL.
HEALTH & SAFETY CODE §§ 25220-25240 (Deering Supp. 1981)).
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C. Legislative Histories and Main Provisions

1. Federal

a History

If RCRA can be thought of as managing a hazardous substance
from its cradle to its grave, Superfund is the fail-safe device
should the substance rise from the dead. Superfund addresses the
problem of improper hazardous-substance disposal in the past as
well as the situation in which hazardous substances pose a sub-
stantial danger to the public. The Act provides both a mechanism
and a fund for cleanup and emergency response to actual or
threatened releases of hazardous substances into the environment.
In addition, the Act establishes liability and compensation for the
costs of remedying such releases. Finally, the Act closes loopholes
left open under RCRA.

The Carter Administration first sent draft legislation to estab-
lish a superfund to various federal agencies for comment in May
1979. 37 At that time the proposed act was to cover both hazard-
ous-substance releases and oil spills with a fund ceiling of $6 bil-
lion. Liability to the fund was to be joint, several and strict for
owners, operators and lessees of inactive or abandoned hazard-
ous-waste disposal sites.38 By June the Administration already
was retreating from its initial position by proposing to split the
fund so that current chemical manufacturers would not be paying
the cleanup costs of already-abandoned hazardous-waste sites.39

On June 13, 1979, the Carter Administration sent its proposed
legislation to Congress. The Administration offered a $1.6 billion
ceiling on the fund to be financed eighty percent by fees on indus-
tries involving oil and hazardous substances and twenty percent
by federal appropriations. Both oil and hazardous-substance
spills along with abandoned and inactive hazardous-waste dispo-
sal sites were to be covered. The fund was to be used for the costs
of government emergency response actions for cleanup of sites
posing an imminent and substantial danger to public health or
welfare.4° Third-party damages not including personal injury
were to be paid from the fund.4' Liability to the fund for owners,

37. -110 Current Developments] ENV'T REP. (BNA) 4 (1979).
38. Id. at 6.
39. The administration's rapid shift was revealed in testimony before the House

Commerce Subcommittee on Oversight and Investigations by EPA Administrator
Douglas M. Costle. Id. at 193 (testimony given on June 4, 1979).

40. Id. at 223.
41. Id. at 223-24.

1981]
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operators and lessees of hazardous-waste facilities was to be strict,
joint and several for any cleanup costs. 42

Criticisms of key provisions of the Administration's superfund
bill resulted in the introduction of numerous competing proposals.
In all, the Ninety-sixth Congress considered twenty bills dealing
with liability and compensation for toxic substances pollution and
other contamination.4 3 Two of the bills deserve mention because
they contributed significantly to the final form of the Act.

The first of these, S. 1480, was introduced on July 11, 1979, by
Senator John C. Culver. The bill proposed a superfund financed
entirely with fees paid by importers, manufacturers, and genera-
tors of hazardous chemical products. The fund was to be applied
retroactively and was to cover longer-term cleanup costs than
those covered by the Administration's proposal. The fund was not

42. Id. at 224. The proposed legislation drew responses from both environmental-
ists and chemical manufacturers. The Environmental Defense Fund, Environmental
Action, the Sierra Club and the Center for Law and Social Policy issued a joint state-
ment generally supporting the superfund concept but expressing concern over funding
and reimbursement of medical expenses. Id. at 224-25.

The Chemical Manufacturers' Association criticized the proposed legislation and
suggested instead that RCRA simply be amended to include a superfund which
would be 100% financed by state and local government. In addition the association
further recommended that such a fund apply only to abandoned dump sites (instead
of including spills, or inactive sites), cover only emergency cleanup and containment
costs, be reimbursed by wrongful dumpers (instead of on a strict liability basis) and
allow a defense of comparative responsibility. Id. at 724-25 (press conference on July
12, 1979).

Members of both houses of Congress also expressed criticisms of the new superfund
bill. Senator John C. Culver (D-Iowa) at a joint subcommittee hearing of the Senate
Environment and Public Works Committee viewed enactment of hazardous-sub-
stance cleanup legislation as the top environmental priority for Congress. He was
concerned, however, that the Administration's proposal did not provide funds for per-
sonal injury or medical costs. Other senators noted that the proposed fee system did
not provide any incentive to industry by recognizing good-faith efforts. In the House,
Rep. James J. Florio (D-N.J.) urged all committees to work quickly on the legislation,
claiming that "the consequences of congressional inaction on this matter would be
disastrous." Id. at 279 (statements given at Senate joint subcommittee hearings on
June 20, 1979).

The House Interstate and Foreign Commerce Subcommittee on Transportation
and Commerce also raised concerns over the proposal regarding the heavy reliance on
statutory authority of the Clean Water Act, the multiple definitions of hazardous sub-
stances, the ambiguous definition of "least-cost approach" to containing pollutants at
a hazardous-waste site, the lack of economic incentives for recycling and other
problems. Many of these perceived defects in the initial proposed legislation were
never eliminated. Id. at 279-81 (from June 19, 1979 House Subcommittee hearing).

43. 11 ENVTL. L. REP. (ENVTL. L. INST.) 10,102 (1981). See, e.g., H.R. 29, 85,
1048, 1049, 3441, 3797, 3798, 4548, 4566, 4571, 5074, 5290, 5291, 6931, 7020; S. 684,
953, 1046, 1325, 1341, 1480, 96th Cong., 2d Sess. (1980).
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to cover oil-spill cleanup.44 Major environmental groups45 en-
dorsed the Culver bill but called for tougher provisions including
strict liability, compensation for medical expenses, provisions for
citizen petitions, attorney's fees awards, and higher enforcement
penalties.46

The second bill, Congressman James J. Florio's H.R. 5790,
presented in October 1979, would have set up a superfund
financed seventy-five percent by industry and twenty-five percent
by federal government appropriations.47 The bill also included a
contribution scheme whereby the state would have paid ten per-
cent of the excess costs once response costs exceeded $300 thou-
sand at an individual site. Florio's bill covered only abandoned
hazardous-waste sites-not oil spills or hazardous-substance
spiUs. 4 8 Both industry and environmentalists had concerns over
the bill. Industry criticized its joint, several and strict liability pro-
visions while an environmental spokesperson 49 noted that the bill
did not include third-party damages or a shift in causation
requirements.50

By April of 1980, the critical portions of the superfund legisla-
tion were being hotly debated in Senate subcommittee hearings.5 1
The Department of Justice was pressing for joint, several and
strict liability by asserting that reimbursement would be sought
only from those generators who contributed significantly to a site

44. [10 Current Developments] ENV'T REP. (BNA) 730 (1979). The bill was co-
sponsored by Sens. Edmund Muskie (D-Maine), Robert T. Stafford (R-Vt.), John H.
Chafee (R-R.I.), Jennings Randolph (D-W. Va.), and Daniel P. Moynihan (D-N.Y.).

45. Center for Law and Social Policy, Sierra Club, Environmental Act, the Natu-
ral Resources Defense Council, the Wilderness Society, Friends of the Earth, the Na-
tional Audubon Society, the National Parks and Conservation Association, the Fund
for Animals, Defenders of Wildlife, the Oceanic Society, and the Conservation Law
Foundation of New England.

46. [10 Current Developments] ENVrT RE,. (BNA) 766-68 (in testimony before
Senate Subcommittees on June 19-20, 1979).

47. Id. at 1477 (introduced on Oct. 31, 1979).
48. This exclusion resulted in giving the Commerce Committee's Transportation

and Commerce Subcommittee, chaired by Rep. Florio, sole jurisdiction over H.R.
5790. [10 Current Developments] ENV'T REP. (BNA) 1478 (1979).

49. Marchant Wentworth of Environmental Action. Id.
50. Application of common-law burden of proof requirements in the pollution

area has received criticism because of the difficulty for private plaintiffs in proving
causation. The private plaintiff often simply does not have the resources, expertise or
information to prove causation. Suggestions have been made to reduce this burden or
completely shift it to the defendant. See, eg., Krier, Enyironmental Litigation and the
Burden of Proof, LAW AND THE ENVIRONMMr 105, 107 (M. Baldwin & J. Page eds.
1970).

51. [10 Current Developments] ENV'T REP. (BNA) 2263 (1980).

1981]
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targeted for cleanup.5 2 In addition, the Department urged the
subcommittees to amend the superfund bill to declare that the
handling, storage, and disposal of hazardous wastes is an ul-
trahazardous activity. This, the Department claimed, automati-
cally would have subjected those entities involved in such
activities to joint, several and strict liability.5 3 On the other hand,
industry spokespersons were particularly critical of the joint, sev-
eral and strict liability provisions of the bill and an industry-spon-
sored survey downplaying the necessity of superfund legislation
was circulated.5 4 Similar activities surrounded the House hear-
ings on its superfund bills.

On April 30, a House panel (the Transportation and Commerce
Subcommittee of the House Interstate and Foreign Commerce
Committee) approved a second bill introduced by Representative
Florio, H.R. 7020.55 The bill split financing of funds equally be-
tween the federal government and private industry. It provided

52. Id. (testimony before Senate subcommittees on April 15, 1980).
53. See, eg., comments of Anthony Roisman, Chief of the Department of Justice's

Hazardous Waste section. Id.
54. An interesting statistical war was going on behind the scenes between the EPA,

Congress and private industry. The conflict centered around estimates of the number
of potentially dangerous hazardous-waste sites in the nation. A study prepared for
the EPA by Fred C. Hart Associates estimated the number of hazardous-waste sites to
be between 32,254 and 50,664. Between 1,204 and 2,023 of these were designated as
"significant problem sites." [9 Current Developments] ENV'T REP. (BNA) 2085
(1979). The House relied on these figures to emphasize the need for H.R. 7020. H.R.
Rep. No. 1016, 96th Cong., 2d Sess. 18, reprinted in 1980 U.S. CODE CONO. & AD.
NEws 6119, 6120.

However, a dissenting view of the reliability and significance of the EPA figures
was filed by Reps. David Stockman and Thomas Loeffier. Citing Rep. Eckhardt's
Subcommittee on Oversight and Investigation report which estimated only 851 poten-
tially hazardous-waste sites, the representatives asserted that the EPA had misused
the Hart report data. Id. at 70-71, reprintedin 1980 U.S. CODE CONO. & AD. NEws at
6145-46.

The Chemical Manufacturers Association then conducted a survey in early 1980
which found 4,196 disposal sites and classified only 431 of those as potentially hazard-
ous. The study was criticized by the EPA. [10 Current Developments] ENv'T. REP.
(BNA) 2151, 2263 (1980).

The true figures may be somewhere in between. Michael B. Cook, director of
EPA's office of emergency and remedial response, reported to a subcommittee of the
Senate Environment and Public Works Committee on July 8, 1981 that 9,300 hazard-
ous-waste sites had been identified, with emergency actions undertaken at 52 sites.
Cook noted that about 8,300 site notifications under superfund had been received but
added, "we're seeing very few surprises. Most of the significant sites we already knew
about." [12 Current Developments] ENV'T REP. (BNA) 349 (1981).

55. [11 Current Developments] ENV'T RP. (BNA) 4 (1980). This bill, introduced
by Rep. Florio, was a substantial modification of his other superfund proposal, H.R.
5790.
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for strict, joint and several liability to the fund of any person who
caused or contributed to the release of any hazardous substance
into the environment. Fund expenditures would be available for
emergency actions, containment, cleanup, restoration of natural
resources and other actions carried out by the Administrator. Per-
sonal and property damages could also be collected from the lia-
ble party. The states would pay ten percent of all costs incurred
above $500 thousand.5 6

Approximately two weeks later 57 the House Interstate and For-
eign Commerce Committee approved a slightly modified H.R.
7020. Liability for third-party damages resulting from releases at
hazardous-waste sites was deleted and a defense to the strict, joint
and several liability of the bill was added. A party could avoid
paying full cleanup costs if it could show that only a portion of the
total cleanup costs was attributable to it.58 The bill received a
mixed response from environmentalists and industry.59

Meanwhile, Senate subcommittees approved S. 1480 on May
22.60 The Senate version covered abandoned, inactive, and active
hazardous-substance disposal and storage sites as well as other re-
leases into the environment. Financing of the fund was to be
82.5% industry and 12.5% federal appropriations. Liability was to
be based on the strict, joint and several provisions of section 311
of the Clean Water Act. A contribution defense similar to that in
H.R. 7020 was also added.61

S. 1480 was approved by the Senate Environment and Public
Works Committee on June 27 by a ten-to-one vote.62 The bill
would have allowed recovery of out-of-pocket medical expenses
and other compensation to victims of hazardous-waste spills.
Amendments to the subcommittee version included a statute of

56. [11 Current Developments] ENV'T REP. (BNA) 4-5 (1980).
57. On May 13, 1980. Id. at 59.
58. Id. at 59-60. Interestingly, a similar provision was included in the Cal.

Superfund but ultimately rejected for CERCLA.
59. Environmental Action lobbyist Marchant Wentworth was particularly con-

cerned with the elimination of third-party damages and the reliance of the bill's suc-
cess on appropriations and the Office of Management and Budget. (The approved
bill tied the amount of fees assessed against industry to finance the fund to the
amount of federal government appropriations approved for the fund.) Id. at 60.

The Chemical Manufacturers' Association generally supported the bill but was
looking for further changes. Id.

60. The delay was caused in part by the appointment of Sen. Edmund Muskie as
Secretary of State. Id. at 60.

61. [11 Current Developments] ENV'T REP. (BNA) 141-42 (1980).
62. Id. at 327.

1981]
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limitations for medical expense recoveries and stricter require-
ments to prove causation for personal injuries. The bill was also
amended to limit the liability of insignificant contributors to a
particular hazardous-waste release.6 3

By this time other events had stirred the nation and focused
attention on the hazardous-waste problem. The Hooker Chemical
Company's inactive toxic-chemical dumpsite in the Love Canal
area of Niagara Falls, New York became the first hazardous-
waste site in the United States to be declared a national emer-
gency. President Carter declared the state of emergency on May
21, 1980, and also ordered the temporary relocation of the families
in the area.64 The impact of the Love Canal incident on the pro-
posed superfund legislation is not clear, but it obviously was on
the minds of legislators as the bill neared passage.6 5

The presidential election in November 1980 provided the final
impetus for the passage of a federal superfund bill. With the elec-
tion of a conservative administration and with the radical change
in the make-up of Congress, particularly the Senate, the outgoing
administration, environmental groups and some Congressional
leaders felt that if some superfund bill was not enacted by the end
of the year, one might not be adopted for years. As a result, com-
promises were made quickly and the Senate passed a significantly
modified version of S. 1480.66 The House passed the same bill
three weeks later.67 The last-minute scrambling of a lame-duck
Congress 68 and a public-interest group study which sought to link
opposition to the bill with chemical industry political contribu-
tions aroused criticism of the bill as it passed.6 9 President Carter

63. Id.
64. Id. at 139.
65. See, e.g., the remarks of Sen. Randolph in 126 CONG. REC. S14,963, S14,969

(daily ed. Nov. 24, 1980).
66. On Nov. 11, 1980, by a vote of 78 to 9. [10 Current Developments] ENV'T REP.

(BNA) 1097 (1980).
67. On December 3, 1980, by a vote of 274 to 94. Id. at 1177. The Senate had

made numerous amendments to S. 1480, incorporating many of the provisions in
H.R. 7020. The bill was then adopted by a voice vote as a substitute for H.R. 7020
which would enable the House to adopt the Senate measure on the floor and elimi-
nate the need for a conference. d. at 1097.

68. This was duly noted by the press. Sen. Humphrey had two critical newspaper
editorials read into the Congressional Record; one from the Washington Star and one
from the Wall Street Journal. 126 CONG. REc. S14,978 (daily ed. Nov. 24, 1980).

69. Public Citizen's Congress Watch, a public interest group founded by Ralph
Nader, released a study on August 25, 1980, which attempted to link the size of polit-
ical contributions to individual senators and House members with their votes on
superfund bills. Exceptions to such a correlation were noted, however, and impli-
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signed the bill into law on December 11, 1980, calling the legisla-
tion a "landmark in its scope and in its impact on preserving the
environmental quality of our country." 70

b. Main Provisions

The Act, based primarily on H.R. 7020, was clearly a compro-
mise, but it received reserved approvals from both environmental-
ists and industry.7' The major provisions of the Act will be noted
here with particular emphasis on the liability portions.

(1) The Fund

The fund will receive $44 million each year from general reve-
nues for its first five years of operation. 72 An estimated $1.38 bil-
lion73 will be added to the fund by taxes on petroleum, 74 taxes on
certain chemicals, 75 amounts recovered on behalf of the fund
under the Act,76 moneys recovered or collected under section
311(b)(6)(B) of the Clean Water Act,77 penalties under Title I of
the Act 78 and punitive damages under section 107(c) of the Act.79

cated legislators issued statements refuting the accusations. [11 Current Develop-
ments] ENV'T REP. (BNA) 668-69 (1980).

70. Id. at 1261.
71. Id. at 1231.
72. CERCLA §221(b)(2), 42 U.S.C.A. §9631(b)(2) (West 1980 Laws Spec.

Pamph. 1981).
73. 11 ENVTL. L. RP. (ENVTL L. INST.) 10,104 (1981).
74. CERCLA § 221(b)(1)(A), 42 U.S.C.A. § 9631(b)(1)(A) (West 1980 Laws Spec.

Pamph. 1981). Note that the actual revenue-raising provisions are in I..C. §§ 4611-
4612 (1981). The taxes fall on (1) crude oil received at a United States refinery and
(2) petroleum products coming into the United States for consumption use or
warehousing.

75. CERCLA § 221(b)(1)(A), 42 U.S.C.A. § 9631(b)(1)(A) (West 1980 Laws Spec.
Pamph. 1981). The revenue raising provisions are found in I.R.C. §§ 4661-4662
(1981). This tax falls on generators of the 42 chemicals listed in CERCLA § 21 1(a),
I.R.C. § 4661(b) so long as the chemical is produced in the United States. If it is
imported, the tax falls on the importer.

76. CERCLA § 221(b)(1)(B), 42 U.S.C.A. § 9631(b)(1)(B) (West 1980 Laws Spec.
Pamph. 1981).

77. CERCLA § 221(b)(1)(C), 42 U.S.C.A. § 9631(b)(1)(C) (West 1980 Laws Spec.
Pamph. 1981). The money received under this section is from penalties assessed
against owners, operators, or persons in charge of any onshore facility or offshore
facility from which oil or a hazardous substance is discharged in violation of certain
Clean Water Act regulations. See 33 U.S.C.A. § 1321(b)(6)(B) (West Supp. 1980).

78. CERCLA § 221(b)(1)(D), 42 U.S.C.A. § 9631(b)(1)(D) (West 1980 Laws Spec.
Pamph. 1981). These are penalties collected under § 103(b)(3) and (c) for failure to
comply with the notification requirements of the Act.

79. CERCLA § 221(b)(1)(E), 42 U.S.C.A. § 9631(b)(1)(E) (West 1980 Laws Spec.
Pamph. 1981). As of this writing, the original act as reported in 1980 U.S. CODE
CONG. & AD. N-ws 2767 and 42 U.S.C.A. § 9631(b)(1)(E) (West 1980 Laws Spec.

1981]
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The total amount raised by taxes and general revenues is esti-
mated to be $1.6 billion over five years. 80

(2) Not~Ication Requirements

Section 103 of the Act sets forth a general requirement of notifi-
cation by persons in charge of a vessel or an offshore or onshore
facility who have knowledge of any release of a hazardous sub-
stance from such vessel or facility.8' Similarly, any person in
charge of a vessel or facility from which a hazardous substance is
released who fails to notify the United States government of that
release faces a fine of not more than $10 thousand or imprison-
ment for not more than one year or both.82 Further notification
requirements are imposed upon owners and operators of hazard-
ous-substance facilities and transporters of hazardous substances
for past handling or disposal of such substances if done without
permits. 83 Persons subject to notification provision must also
comply with recordkeeping requirements. 84

(3) Response Authorities and the National Contingency Plan

The main thrust behind the Act is section 104 which authorizes
government action "whenever (A) any hazardous substance is re-
leased or there is a substantial threat of such a release into the

Pamph. 1981) contained a clerical error. CERCLA § 221(b)(1)(E) refers to punitive
damages under § 107(c)(8). In fact there is no § 107(c)(8) and the punitive-damages
provision of § 107 is in (c)(3).

Assuming that § 107(c)(3) is the proper cross-reference for the statute, it refers to
moneys collected from persons found liable to the fund under § 107(a) who fail. to
comply with an order of the President pursuant to §§ 104 or 106 of the Act to provide
removal or remedial action for a hazardous-substance release.

80. 11 ENVTL. L. REP. (ENVTL. L. INST.) 10,104 (1981).
The act also sets up a Post-cloiure Liability Trust Fund of $200 million to assume

liability for hazardous-waste sites that have been issued permits under RCRA and
that have been closed in compliance with such permits. This fund is financed by a tax
on the receipt of hazardous wastes at such permitted facilities. CERCLA § 232, 42
U.S.C.A. § 9641 (West 1980 Laws Spec. Pamph. 1981). This fee assessment and the
tax are both criticized as providing encouragement for improper disposal of hazard-
ous wastes in Note, Allocating the Costs of Hazardous Waste Disposal, 94 HARV. L.
REv. 584, 598 n.63 (1981).

81. CERCLA § 103(a), 42 U.S.C.A. § 9603(a) (West 1980 Laws Spec. Pamph.
1981). This requirement is waived if it is a federally permitted release as defined in
the Act or a minimal release (see CERCLA § 102, 42 U.S.C.A. § 9602 (West 1980
Laws Spec. Pamph. 1981).

82. Id. § 103(b), 42 U.S.C.A. § 9603(b) (West 1980 Laws Spec. Pamph. 1981). The
de-minimus requirements of § 102 still apply as do exclusions for federally permitted
releases (see supra note 81).

83. Id. § 103(c), 42 U.S.C.A. § 9603(c) (West 1980 Laws Spec. Pamph. 1981).
84. Id. § 103(d), 42 U.S.C.A. § 9603(d) (West 1980 Laws Spec. Pamph. 1981).
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environment, or (B) there is a release or substantial threat of re-
lease into the environment of any pollutant or contaminant which
may present an imminent and substantial danger to the public
health or welfare."' 8 5 Government action must be consistent with
the National Contingency Plan8 6 and may involve both removal
and remedial action.8 7 Section 104 also gives the EPA authority
to conduct investigations, monitoring, surveys, testing or other in-
formation gathering in order to determine if government action is
required.

88

There is a $1 million or six-month time limit on responses
under section 104 unless certain findings are made.89 In addition,
the Act requires that the President select remedial actions in a
cost-effective manner.90 The President is also authorized to enter

85. Id. § 104(a)(1), 42 U.S.C.A. § 9604(a)(1) (West 1980 Laws Spec. Pamph. 1981).
86. See infra note 95.
87. These are terms of art defined in § 101(23) and (24) (42 U.S.C.A. § 9601(23),

(24) (West 1980 Laws Spec. Pamph. 1981)) of the Act respectively. Removal gener-
ally involves the cleanup of released hazardous substances from the environment,
preventative measures to stop releases of hazardous substances, actions of monitoring,
assessing and evaluating releases or threats of releases and other steps necessary to
prevent, minimize or mitigate damage to public health or welfare or to the environ-
ment. Removal may be thought of as including short-term measures.

Remedial action means those actions consistent with a permanent remedy which
may be used instead of or in addition to removal actions. Examples of remedial ac-
tions given in the Act include storage, confinement, use of dikes or trenches, dredging
or excavations, repair or replacement of leaking containers, collection of leachate and
runoff and provision of alternative water supplies. It may also include, for example,
costs of permanent relocation of residents, businesses and community facilities.

88. CERCLA § 104(b), 42 U.S.C.A. § 9604(b) (West 1980 Laws Spec. Pamph.
1981).

89. Presumably, findings are required after six months of response action or after
$1 million is incurred in response costs, whichever comes first. The findings are,
"(i) continued response actions are immediately required to prevent, limit, or miti-
gate an emergency, (ii) there is an immediate risk to public health or welfare or the
environment, and (iii) such assistance will not otherwise be provided on a timely ba-
sis." CERCLA § 104(c)(1), 42 U.S.C.A. § 9604(c)(1) (West 1980 Laws Spec. Pamph.
1981). The President may also exceed the limits if he finds that the state in which the
release occurs has reached an agreement with the President providing certain assur-
ances. Id. § 104(c)(l)-(3).

Clarification of this section of the Act was forthcoming on July 28, 1981, in an EPA
memorandum from Michael B. Cook, director of EPA's office of emergency and re-
medial response. Guidelines for determination of the findings necessary to exceed the
limits plus interpretations of the wording of the Act were included. [12 Current De-
velopments] ENV'T REP. (BNA) 430 (1981).

90. CERCLA § 104(c)(4), 42 U.S.C.A. § 9604(c)(4) (West 1980 Laws Spec.
Pamph. 1981). The Act defines "cost-effective" as a balance between the need for
protection of public health, welfare and the environment, and the availability of
amounts from the fund to respond to other sites. This section only requires this cost-
effective scrutiny for remedial actions and not for removal actions.
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into a contract with a state or political subdivision thereof to carry
out response actions and reimburse the state out of the Fund.91

Finally, various provisions allowing data collection, 92 stipulating
contract terms, 93 and establishing information files94 are included
to facilitate response actions.

Section 105 directs the President to revise the National Contin-
gency Plan 95 to include a section to be known as the National
Hazardous Substance Response Plan.96 Guidelines for the revi-
sion are included.97

(4) Liabili&y

Section 107 makes the following individuals liable for certain
government-response costs and other damages with respect to the
release or threatened release of a hazardous substance from a ves-
sel or facility: (1) the owner and operator of the vessel or facility;
(2) any person who at the time of disposal of any hazardous sub-
stance owned or operated the facility at which such substances
were disposed of; (3) any person who by contract arranged for
disposal, transportation or treatment of the hazardous substances
owned or possessed by such person; and (4) any person who ac-
cepted hazardous substances for transport to the facility.98 The

91. CERCLA § 104(d), 42 U.S.C.A. § 9604(d) (West 1980 Laws Spec. Pamph.
1981).

92. Id. § 104(e), 42 U.S.C.A. § 9604(e) (West 1980 Laws Spec. Pamph. 1981).
93. Id. § 104(f)-(g), 42 U.S.C.A. § 9 604 (f)-(g) (West 1980 Laws Spec. Pamph.

1981).
94. Id. § 104(i), 42 U.S.C.A. § 9604(ii) (West 1980 Laws Spec. Pamph. 1981).
95. See Federal Water Pollution Control Act, 33 U.S.C.A. § 1321 (West 1978).
96. CERCLA § 105, 42 U.S.C.A. § 9605 (West 1980 Laws Spec. Pamph. 1981).
97. Id. Although the Act requires the revision within 180 days after enactment

(which would have been June 9, 1981) the EPA has fallen far behind that deadline.
On July 29, 1981, the EPA Administrator, Anne M. Gorsuch, told a hearing of the
House Energy and Commerce Subcommittee on Commerce, Transportation and
Tourism that the plan would probably be issued in final form by the fall of 1982. [12
Current Developments] ENV'T REP. (BNA) 427 (1981).

The Environmental Defense Fund brought suit against the EPA in the fall of 1981,
to order the required revision of the National Contingency Plan. The State of New
Jersey brought a similar action shortly thereafter. These two cases were consolidated
and the court issued an order giving the EPA 30 days from Feb. 12, 1982 to publish its
revision of the National Contingency Plan. EDF v. Gorsuch, [1981] HAZARDOUS
WASTE LITIGATION REP. (ANDREWS) 2108 (D.D.C. 1982).

98. Section 107 of the Act reads in part:
(a) Notwithstanding any other provision or rule of law, and subject only to the

defenses set forth in subsection (b) of this section-
(1) the owner and operator of a vessel (otherwise subject to the jurisdiction

of the United States) or a facility,
(2) any person who at the time of disposal of any hazardous substance



1981] LIABILITY UNDER SUPERFUNDS

costs include not only expenditures from the fund for response
actions, but also necessary costs of response incurred by persons
acting consistently with the National Contingency Plan.99 Dam-
ages are imposed for injury to natural resources.1°°

The only defenses available to an otherwise liable party are:
(1) "Acts of God", (2) acts of war, or (3) acts or omissions of a
third party, other than an employee or one whose acts occur in
connection with a contractual relationship with the party.' 0 This
third defense is qualified further by requiring an otherwise liable
party to prove that it exercised due care with respect to the haz-
ardous substance concerned and that it took precautions against
foreseeable acts of third parties. 02

The Act fixes certain limits on liability for defendants as long as

owned or operated any facility at which such hazardous substances were dts-
posed of,

(3) any person who by contract, agreement, or otherwise arranged for dtspo-
sal or treatment, or arranged with a transporter for transport for disposal or
treatment, of hazardous substances owned or possessed by such person. by any
other party or entity, at any facility owned or operated by another party or entity
and containing such hazardous substances, and

(4) any person who accepts or accepted any hazardous substances for trans-
port to disposal or treatment facilities or sites selected by such person. from
which there is a release, or a threatened release which causes the incurrence of
response costs, of a hazardous substance, shall be liable for-

(A) all costs of removal or remedial action incurred by the United States
Government or a State not inconsistent with the national contingency plan

(B) any other necessary costs of response incurred by any other person
consistent with the national contingency plan; and

(C) damages for injury to. destruction of, or loss of natural resources.
including the reasonable costs of assessing such injury, destruction, or loss
resulting from such a release.

99. Id. One of the focal points of superfund legislation as it was in bill form was
the issue of allowing recovery from the fund for medical expenses out of the fund and
similarly establishing statutory liability for such expenses. The liability section of the
Act does not explicitly provide for recovery of such expenses but earlier versions of
the Act called for reimbursement of out-of-pocket medical expenses. See, eg., the
Stafford-Randolph compromise-bill summary in [11 Current Developments] ENV'T
REP. (BNA) 1041 (1980). Concern over the omission was also expressed in the senate
debate before voting on the final act. See remarks of Sen. Mitchell 126 CONG. REc.
S14,973 (daily ed. Nov. 24, 1980). However, it has been suggested that some medical
expenses could be covered by the clause allowing recovery for persons acting consist-
ently with the National Contingency Plan. CERCLA § 107(a)(4)(B), 42 U.S.C.A.
§ 9607(a)(4)(B) (West 1980 Laws Spec. Pamph. 1981). See, eg., II ErvrtL L. RnP.
(ENVTL. L. INST.) 10,104 (1981).

100. The damages go to the United States Government and any state for natural
resources in that state. CERCLA § 107(0, § 42 U.S.C.A. 9607(0 (West 1980 Laws
Spec. Pamph. 1981).

101. CERCLA § 107(b), 42 U.S.C.A. § 9607(b) (West 1980 Laws Spec. Pamph.
1981).

102. Id.
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the release or threatened release was not the result of (1) willful
misconduct or willful negligence or (2) a violation of applicable
regulations. 0 3 Liability limits also are waived if the defendant
fails to cooperate or assist in a reasonable manner with requests
by a responsible public official in connection with response activi-
ties.' ° Finally, punitive damages are available from defendants
who fail without sufficient cause to comply with an administrative
order10 5 to provide removal or remedial action.

Section 107 also (1) restricts the use of indemnification agree-
ments for transferring liability 0 6 and (2) prevents liability under
CERCLA for federally-permitted releases of hazard substances. 0 7

2. State Superfund °8

a. History

In the summer of 1981, the California legislature was consider-
ing two superfund bills, S.B. 618 and A.B. 69.109 The two bills
differed mainly in their liability provisions. The Senate bill pro-

103. CERCLA § 107(c), 42 U.S.C.A. § 9607(c) (West 1980 Laws Spec. Pamph.
1981).

104. Id.
105. As provided for in §§ 104 and 106 of the Act. Under § 106, the President is

given authority to require the Attorney General to secure such relief as may be neces-
sary whenever the President determines that there may be an imminent and substan-
tial endangerment to the public health or welfare or the environment because of an
actual or threatened release of a hazardous substance. The President may also issue
orders under this section to protect public health and welfare.

This section has raised concern within industry because it allows the President to
order cleanup by a suspected responsible party which may be in excess of the cleanup
which would be undertaken by the fund. The EPA informally has said it would inter-
pret the Act in that way [I1 Current Developments] ENV'T REp. (BNA) 2190 (in an
interview on Apr. 6, 1981). Industry pressures and administrative motions to amend
the act to restrict the scope of the cleanup order were strongly criticized by one of the
act's cosponsors, Sen. Stafford. See, e.g., [12 Current Developments] ENV'T REP.
(BNA) 412-13 (1981).

106. CERCLA § 107(e)(1), 42 U.S.C.A. § 9607(e)(1) (West 1980 Laws Spec.
Pamph. 1981).

107. Id. § 107(j), 42 U.S.C.A. § 96070) (West 1980 Laws Spec. Pamph. 1981).
Other provisions of the liability section include: § 107(d) (shielding persons acting
consistently with National Contingency Plan from liability); § 107() (providing that
natural-resource damages are to be paid to the federal or state government with juris-
diction over such resources); § 107(g) (subjecting federal government entities to the
liability provisions); § 107(i) (relating to pesticide products); § 1070) (preserving other
causes of action); and § 107(k) (transferring liability when applicable to the post-clo-
sure liability fund).

108. New Jersey and Florida also have superfund statutes. See, generally, FLA.
STAT. ANN. §§ 376.011-376.21 (West 1974 & Supp. 1982); N.J. STAT. ANN. §§ 58:10-
23.11 (West Supp. 1981) (pertaining to water pollution).

109. See S.B. 618, 1980-81 Sess. (as amended Apr. 27, 1981) (introduced by Sena-
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vided that "any costs incurred and payable from the state account
shall be recovered by the department from the liable person or
persons,"' 10 but failed to define either "liable" or "liable person".
The bill did, however, refer to provisions in the federal Superfund
which defined "liable" and "liability" as the standard of liability
under section 311 of the Federal Water Pollution Control Act.
This standard is generally regarded as strict liability. 12

The Assembly bill used a different approach for its standard of
liability, by allowing costs of cleanup to be recovered "from the
person or persons whose actions necessitated such expendi-
tures.""13 Obviously, "necessitated" could simply require proof of
causation, but it could also imply some culpability. "14 The Assem-
bly bill also allowed third parties to recover loss of income and
uninsured medical expenses from the fund if the responsible party
had rejected a demand for such damages." 5

The Senate bill had required that the responsible person's iden-
tity be unknown before recovery of such losses from the fund
would be allowed." 16 The Senate bill, as amended, eventually was
enacted in the fall of 1981.1 7 This new state superfund's three
objectives are to:

(a) Establish a program to provide for response authority for re-
leases of hazardous substances, including spills and hazardous-
waste disposal sites that pose a threat to the public health or the
environment;

(b) Compensate persons, under certain circumstances, for out-
of-pocket medical expenses and lost wages or business income re-

tors Carpenter and Presley); A.B. 69, 1980-81 (introduced by Assemblywoman
Tanner).

110. S.B. 618, sec. 2, § 25360, 1980-81 Sess. (as amended Apr. 27, 1981).
111. Id. § 25310; CERCLA § 101(32), 42 U.S.C.A. § 9601(32) (West 1980 Laws

Spec. Pamph. 1981).
112. See, ag., United States v. Tex-Tow, 589 F.2d 1310 (7th Cir. 1978).
113. A.B. 69, sec. 2, § 25074, 1980-81 Sess. (as amended Apr. 27, 1981) (introduced

by Assemblywoman Tanner).
114. "Necessitated" was not defined in the bill. See the definitions, id. at sec. 2,

§§ 25055-25064.
115. Id. at sec. 2, § 25081(c). This provision was criticized because in effect it

would have allowed a person to use the state's resources to pursue a civil claim. The
injured person could recover from the state fund first and then the state would have to
seek indemnification from the responsible party.

116. S.B. 618, sec. 2, § 25372(a), 1980-81 Sess. (as amended Apr. 27, 1980).
117. Cal. Superfund, ch. 756, 1981 Cal. Legis. Serv. 2609 (West) (to be codified at

CAL. HEALTH & SAFETY CODE §§ 25186, 25300-25395 and in scattered sections of
CAL. REv. & TAX CODE).

1981]
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suiting from injuries proximately caused by exposure to releases of
hazardous substances;

(c) Make available adequate funds in order to permit the State
of California to assure payment of its ten-percent share of the costs
mandated pursuant to section 104(c)(3) of the federal act (42 U.S.C.
9604(c)(3)).118

b. Main Provisions of Caihfornia Superfund

The state act establishes a Hazardous Substance Account to be
administered by the director of the State Department of Health
Services (DHS)." 9 The fund is financed by means similar to the
federal fund, including taxes, penalties and fines collected under
the state act and general state revenues.' 20 Explicitly authorized
uses of the account include: (1) costs of responses taken pursuant
to the federal act;' 2' (2) costs of administration of the state
superfund; 22 (3) costs of assessing and rehabilitating damages to
natural resources as a result of hazardous-substance release. 23

The state act authorizes DHS to initiate recovery actions against
liable persons for the cost of response to a release or threatened
release of hazardous substances. 24 However, any defendant to
such an action may make a motion to the court to join any other
person who may be liable for costs or expenditures under the state

118. Id. at § 2, 1981 Cal. Legis. Serv. at 2609 (West) (to be codified at CAL.

HEALTH & SAFETY CODE § 25301).

119. Id. at § 2, 1981 Cal. Legis. Serv. at 2613 (to be codified at CAL. HEALTII &
SAFETY CODE § 25330).

120. Td. at § 2, 1981 Cal. Legis. Serv. at 2613 (to be codified at CAL. HEALTH &
SAFETY CODE §§ 25330-25333, 25380). The state, however, provides a much more
intricate method of taxing. First, instead of taxing the generators (or importers) of
hazardous substances it instead fixes the tax on those who dispose of hazardous sub-
stances or submit such substances for disposal. Id. § 25342. Second, the base tax rate
is computed by a formula based on the amount of money left in the fund from the
preceeding year, Id. § 25345, and the total amounts of disposed hazardous wastes, Id.
§ 25345.

121. Cal. Superfund ch. 756, § 2, 1981 Cal. Legis. Serv. 2609, 2616 (West) (to be
codified at CAL. HEALTH & SAFETY CODE § 25350).

122. Id. at § 2, 1981 Cal. Legis. Serv. at 2616 (to be codified at CAL. HEALTH &
SAFETY CODE § 25351).

123. Id. at § 2, 1981 Cal. Legis Serv. at 2617 (to be codified at CAL. HEALTH &
SAFETY CODE § 25352).

124. Id. § 2, 1981 Cal. Legis. Serv. at 2616-18 (to be codified at CAL. HEALTH &
SAFETY CODE §§ 25350-25358). This includes administrative costs which are com-
puted as 10% of the reasonable costs actually incurred or $500, whichever is greater.
Id. at § 2, 1981 Cal. Legis. Serv. at 2618 (to be codified at CAL. HEALTH & SAFETY
CODE § 25360).
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act. 125 If a party can show by a preponderance of the evidence that
it is only responsible for a portion of the costs of response, the
court must duly apportion the damages.' 26 In addition, the state
superfund does not create any new liability for acts that occurred
on or before January 1, 1982.127

The California Superfund also departs from its federal counter-
part in the area of claims for medical expenses by third parties. A
special Hazardous Substance Compensation Account is estab-
lished within the Hazardous Substance Account. 28 A person may
recover all uninsured, out-of-pocket medical expenses and eighty
percent of uninsured lost wages for up to three years from the
onset of treatment for losses caused by the release of a hazardous
substance. 129 A claimant must show either that the identity of the
party liable 30 is unknown or cannot be determined with reason-
able diligence, or there is no liable party, or that the liable party
could not satisfy the judgment.' 3 ' For persons injured in hazard-
ous-substance spills this creates a form of relief that is unavailable
under the federal act.' 32

125. Id. at § 2, 1981 Cal. Legis. Serv. at 2618 (to be codified at CAL HEALTH &
SAFETY CODE § 25362).

126. Id. at § 2, 1981 Cal. Legis. Serv. at 2618-19 (to be codified at CAL HEALTH &
SAFETY CODE § 25363). This is in contrast to CERCLA which has no such explicit
provision. See infra discussion of contribution under CERCLA accompanying notes
191-192.

127. Id. at § 2, 1981 Cal. Legis. Serv. at 2619 (to be codified at CAL HEALTH &
SAFETY CODE § 25366). The wording of this section is unclear regarding acts after
Jan. 1, 1982. It could be interpreted to mean that after that date a new form of liabil-
ity will apply. Thus, for example, it could be that although negligence or nuisance is
the principle used to establish liability to the state fund for acts prior to Jan. 1, 1982,
strict liability will apply after that date. See infra discussion in text accompanying
notes 219-256.

128. Id. at § 2, 1981 Cal. Legis. Serv. at 2619 (to be codified at CAL HEALTH &
SAFETY CODE § 25371). A ceiling of $2 million per year is set with authority to ap-
propriate funds from the general hazardous-substance account given to the state
legislature.

129. Id. at § 2, 1981 Cal. Legis. Serv. at 2620 (to be codified at CAL HEALTH &
SAFETY CODE § 25375). Actual lost wage recoveries are limited to S 15,000 per year
for three years. There is also no recovery for claims which are the result of long-term
exposure to ambient concentrations of air pollutants.

130. Presumably this is the standard of liability that will apply throughout the act.

131. Id. at § 2, 1981 Cal. Legis. Serv. at 2619 (to be codified at CAL HEALTH &
SAFETY CODE § 25372).

132. See supra note 99 which comments on the exclusion of recovery for medical
expenses from the federal act. See also supra note 128 for statutory ceiling on size of
compensation fund. The $2 million annual ceiling may greatly limit the significance
of this provision.
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PART II:
APPLICATION OF THE FEDERAL AND CALIFORNIA

SUPERFUND LIABILITY SECTIONS TO

GENERATORS, TRANSPORTERS AND
DISPOSERS OF HAZARDOUS WASTES

A. Liability Under the Federal Superfund

1. The Strict-Liability Standard

Although CERCLA does not expressly provide for strict liabil-
ity to the fund for generators, transporters and disposers of haz-
ardous substances which are cleaned up by the fund, its wording
practically ensures such a result. There is no defense for non-
negligent acts unless the release is caused by a third person not in
an agency or contractual relationship with the defendant, and the
defendant can establish by a preponderance of the evidence that it
exercised due care with respect to the hazardous substance and
that it took precautions against forseeable acts by third persons. 33

In addition, the Act lists the parties who will be liable in the
event of a spill' 34 and defines "liable" as "the standard of liability
which obtains under section 311 of the Federal Water Pollution
Control Act."' 135 This standard has been regarded in other con-
tents as strict liability in case law, 36 and some members of Con-
gress hoped that it would carry over under Superfund. 37

Yet, because the strict liability wording was dropped from the
final form of the Act and left up to the courts to determine, a brief
discussion of the rationale for strict liability in this area is
appropriate.

A number of theories for the use of strict liability in the hazard-
ous-waste area have been proffered. Three are particularly promi-

133. CERCLA § 107(b), 42 U.S.C.A. § 9607(b) (West 1980 Laws Spec. Pamph.
1981). Somewhat similar language is in the Federal Water Pollution Control Act, 33
U.S.C.A. § 1321(f) (West 1978 & Supp. 1981).

134. See supra note 98.
135. CERCLA § 101(32), 42 U.S.C.A. § 9601(32) (West 1980 Laws Spec. Pamph.

1981). See 33 U.S.C.A. § 1321(f)(1) (West 1978 & Supp. 1981) for the relevant Fed-
eral Water Pollution Control Act section.

136. See, e.g., Steuart Transp. Co. v. Allied Towing Corp., 596 F.2d 609, 613 (4th
Cir. 1979); Note, Liability Without Fault Under the Federal Water Pollution Control
Act, 19 NAT. RESOURCES J. 687 (1979).

137. See, e.g., 126 CONG. REc. S14,964, (daily ed. Nov. 24, 1980) (remarks of Sen.
Randolph); 126 CONG. REc. Hll,788 (daily ed. Dec. 3, 1980) (remarks of Rep.
Florio). Note, too, that the Department of Justice has indicated its intent to apply a
strict liability standard. See, e.g., letter from Alan A. Parker, Assistant Attorney Gen-
eral, Office of Legislative Affairs, Department of Justice. 126 CONO. REc. HI 1,788
(daily ed. Dec. 3, 1980).
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nent. The first argument is that the handling, storage and disposal
of hazardous substances is an abnormally dangerous activity and
as such has historically been subject to strict liability. 38 Courts
have split on this issue because of exceptions to the ul-
trahazardous-activity doctrine. 139 Activity which may be consid-
ered ultrahazardous in one location (for example a hazardous-
substance disposal site in an urban residential area) may not be in
another (such as a disposal site far removed from an urban center
and protected from leakage into the groundwater).14

0 Thus, Con-
gress rejected the Department of Justice's request to state in the
Act that the handling, storage and disposal of hazardous wastes
was an ultrahazardous activity.' 4 ' Legislators may have recog-
nized the inaccuracy of such a generalization.

A second justification for the imposition of strict liability is that
it reduces the burden of proof by eliminating the need to prove
negligence and thus increases judicial efficiency.142 Such a justifi-

138. W. PROSSER, HANDBOOK OF THE LAW OF TORTS 505-16 (4th ed. 1971). A
stumbling block to the straight application of abnormally dangerous activity to, say,
the disposal of hazardous substances, is that the definition of abnormally dangerous
activity often depends upon the place and manner of the activity. Thus storage of
hazardous substances in a remote area may not constitute abnormally dangerous ac-
tivity. Id. at 512. To make the connection between the handling of hazardous sub-
stances and ultrahazardous activity, the Department of Justice urged legislators to
declare in the Act that the handling, storage and disposal of hazardous wastes is an
ultrahazardous activity. [10 Current Developments] ENV'T REP. (BNA) 2263 (at an
Apr. 15, 1979 Senate subcommittee hearing). This was not done.

"Abnormally dangerous" activity is not quite the same as 'Ultrahazardous" activ-
ity. The first term is derived from its original use in Rylands v. Fletcher, [1868] LRL,
3 H.L. 330. The latter term comes from the RESTATEMENT OF TORTS §§ 519, 520.
The RESTATEMENT term is more narrowly defined. It is limited to activities the risk
of which "cannot be eliminated by the exercise of the utmost care." .d. The Rn-
STATEMENT (SECOND) OF TORTS §§ 519, 520 reverts back to the "abnormally danger-
ous" activity term.

139. In Ewell v. Petro Processors of La., Inc., 364 So. 2d 604 (La. CL App. 1978)
the court rejected the ultrahazardous-activity label for the disposal of hazardous
wastes. Id. at 607. The opposite result was reached in United States v. Waste Indus.,
Inc., No. 80-4-Civ-7 (E.D.N.C., decided April 7, 1981). See also I CHEMICAL & RA-
DIATION WASTE LITIGATION REP. (CHEMICAL & RADIATION WASTE LITIGATION

REP., INC.) 1015-16 (1981).
140. See supra note 138. Conditioning application of the ultrahazardous-activity

doctrine on such factors may involve the same type of risk assessment as determining
a standard of care under a negligence theory.

141. See supra note 138.
142. A good textual treatment of this argument for environmental cases in general

can be found in R. STEWART & J. KRiER, ENVIRONMENTAL LAW AND POLICY 226-31
(2d ed. 1978).

The Department of Justice also lobbied strongly on these grounds for the imposi-
tion of strict liability. See, eg., [10 Current Developments] ENV'T RErP. (BNA) 2039,
2263 (1980).



JOURNAL OF ENVIRONMENTAL LAW [Vol. 2:67

cation ignores several problems. First, the price of promoting ju-
dicial efficiency may be substantial and may fall on parties who
committed no negligent act. Second, the justification suffers in the
case of potentially large damage recoveries under Superfund be-
cause of the damage limitations for non-willful conduct.143 A
court will still have to try the issue of willful negligence whenever
a defendant is seeking to invoke damage limitations. As a practi-
cal matter, this could occur in a relatively high percentage of the
cases actually brought under section 107 because: (1) budget con-
straints will probably force EPA response and recovery action
only in the largest spill or release cases, with necessarily large
damage recoveries near the limitations of section 107(c); and
(2) most defendants will probably want to try the issue of negli-
gence, not just to limit damages, but also to help establish defenses
to other actions.

A third justification which has been proferred for strict liability
is one often heard in products liability cases-that imposition of
liability on generators, transporters and disposers is the most effi-
cient manner to assess and spread the risks associated with the
parties' activities. While such a justification may be valid with
respect to future activities by those parties, it is significantly less
persuasive with respect to actions taken in the past.'"

2. Joint and Several Liability

The issue of whether or not joint and several liability will be
applied under Superfund and, if so, how it will be applied is likely
to occupy the federal courts for some time. 145 It has significant
implications for industry since a uniform application of joint and
several liability could leave one generator liable for all the
cleanup costs of a release even though it contributed only a frac-
tional amount of the hazardous substance at a site.' 46 Similarly,

143. CERCLA § 107(c), 42 U.S.C.A. § 9607(c) (West 1980 Laws Spec. Pamph.
1981).

144. See, e.g., Note, Inactive or Abandoned Hazardous Waste Disposal Sites: Cop-
ing With a Costy Past, 53 S. CAL. L. REV. 1709, 1739 n.226 (1980).

145. James W. Moorman, Assistant Attorney General of the Justice Department's
land and natural resources division, told a Senate Subcommittee that by not explicitly
making the handling, storage, and disposal of hazardous substances an ul-
trahazardous activity, it would take "another five years of case law to establish the
principle." [10 Current Developments] ENV'T REP. (BNA) 2263 (at an Apr. 15, 1980
Senate subcommittee hearing). The joint-and-several-liability issue will probably
evolve with the ultra-hazardous activity issue.

146. Joint and several liability means that defendants may be sued individually for
the total amount of harm done. W. PROSSER, supra note 138, at 315-316.
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one participant in the chain of events in the life of a hazardous
substance-for example, the transporter--could be liable for the
complete cleanup costs of a release.

This potential liability exposure led chemical-industry lobbyists
to apply pressure in Congress to prevent the imposition of joint
and several liability in the Act. 147 By contrast (as noted above),
the Department of Justice urged the legislators to adopt joint and
several liability, asserting that such a provision would (I) induce
voluntary cleanup and (2) encourage those involved to implicate
others who might be more responsible for a particular release.148

Congress eventually chose a middle-of-the-road course, and as a
last-minute compromise dropped joint and several liability word-
ing and decided to let the courts develop the common law in this
area. 149

The threshold question here is, which common law controls:
federal or state? Since the landmark case of Erie RAk v. Tom-

147. See, e.g., [10 Current Developments] ENV'T ReP. (BNA) 1976 (1980).
148. Id. at 2038 (letter submitted to Senate subcommittees on Feb. 19, 1980). The

Department also sought to allay industry fears that a single contributor of a small
amount of hazardous substance at a release site would be liable for the full amount of
cleanup costs. At an April 15, 1980, senate markup session James W. Moorman, as-
sistant attorney general of the Justice Department's land and natural resources divi-
sion, said: "The Department of Justice would simply not press a case against one
whose contribution was an insignificant factor in a release." Id. at 2263.

149. "We have kept strict liability in the compromise, specifying the standard of
liability under section 311 of the Clean Water Act, but we have deleted any reference
to joint and several liability, relying on common law principles to determine when
parties should be severally liable." 126 CONG. REC. S 14,964 (daily ed. Nov. 24, 1980)
(remarks of Sen. Randolph). See also 126 CONG. REC. H 11,787 (daily ed. Dec. 3.
1980) (remarks of Rep. Florio).

There is some indication that Congressional intent may have been to prevent the
application of joint and several liability by eliminating the wording from the act. See
126 CONG. REc. S15,004 (daily ed. Nov. 24, 1980) (remarks of Sen. Helms). How-
ever, deference to the remarks of any one legislator in interpreting an act has been
criticized by the Supreme Court in Texas Indus., Inc. v. Radcliff Materials, Inc., 49
U.S.L.W. 4537, 4541 n.17 (1981). The citation to the remarks of Sen. Randolph and
Rep. Florio, of course, falls prey to the same criticism except (1) they are the sponsors
of the successful bill (Florio) and particular amendment (Randolph) that passed and
(2) the conclusion that the exclusion of joint-and-several-liability wording in the Act
was meant to eliminate it from judicial consideration seems more dangerous than the
assumption that courts are free to fashion their own definition of liability. Congres-
sional representatives, during debate, included two interpretations of the wording of
the Act which called for joint and several liability. The first, a letter from the Depart-
ment of Justice, claimed that a clause in the Act allowed contribution among defend-
ants and that such contribution would be meaningless without joint and several
liability. The second, a Coast Guard Memorandum, interpreted section 311 of the
Clean Water Act as applying joint and several liability and by implication that stan-
dard should be extended to the Superfund. 126 CONG. REc. H 11,788 (daily ed. Dec.
3, 1980).

19811
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kins 150 federal courts have been reluctant to create or recognize
federal common law. However, two categories of cases give rise to
the formulation of federal common law: "Those in which a fed-
eral rule of decision is 'necessary to protect uniquely federal inter-
est,'. . . and those in which Congress has given the courts power
to develop substantive law." 151 Superfund liability seems to en-
compass both categories.

In the first category, federal common law is recognized when
the "right and obligations of the United States" are at stake. 152

Since the federal government is the legal entity suing to recover
expenses under Superfund it is clear that peculiarly federal rights
and obligations are involved. In Clearfeld Trust Co. v. United
States153 the Court noted that "when the United States disburses
its funds. . . it is exercising a constitutional function." The Court
reasoned that in such instances the rights acquired by the United
States spring from federal sources and in the absence of an appli-
cable act of Congress it is left to the federal courts to develop the
appropriate governing law.154 Under Superfund, the federal gov-
ernment is disbursing funds for hazardous-substance cleanup and
then suing for reimbursement. The situation seems analogous to
that in Clear6eld Trust.

Also in the first category are interstate disputes 15 5 which often
involve environmental issues. The leading case establishing a fed-
eral common law for federal statutory environmental policies is
Illinois v. City of Milwaukee.156 In that case, involving a suit be-
tween the State of Illinois and various local governmental juris-
dictions of the State of Wisconsin for pollution of Lake Michigan,
the Supreme Court recognized the need for a federal common law
in the water-pollution.area. 57 The Court relied on the extensive
history of federal water-pollution legislation and also the need for
a uniform law to apply to interstate disputes.' 5 8 The hazardous-
waste area also has been largely covered by federal legislation and
in the superfund context the need for uniform application of lia-

150. 304 U.S. 64 (1938).
151. Texas Indus., Inc. v. Radcliff Materials, Inc., 49 U.S.L.W. 4537, 4540 (1981).
152. Id.
153. 318 U.S. 363 (1949).
154. Id. at 366-67.
155. Texas Indus., Inc. v. Radcliff Materials, Inc., 49 U.S.L.W. 4537, 4540 (1981).
156. 406 U.S. 91 (1972).
157. Id. at 101-107.
158. Id.
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bility seems self-evident. 5 9

In the second category, the legislative history of Superfund sug-
gests that it was Congress' intent to have the courts develop the
common law in this area. 60 Indeed, the determination of the
joint-and-several-liability question is really simply an interpreta-
tion of the wording in the liability section of the Act and not the
creation of a new right or remedy.' 6 ' Assuming, therefore, that
joint and several liability will be a matter for federal courts to
determine according to federal common law,' 62 how should the
determination be made?

The common law has traditionally applied joint and several lia-
bility in cases where two or more causes combine to produce a
single indivisible result.' 63 However, application of this rule
under Superfund leads to mixed results. Consider two potential
cases of cleanup of hazardous substances from more than one
source: (1) hazardous substances are stored in an unsafe manner
in separate identifiable drums on property; 164 and (2) hazardous
substances have been dumped into the ground in an unsafe
manner.1

6 5

In the first case it may be possible to apportion damages among
the various contributors of the drums, especially if the drums are
identified as to source and content. To apply joint and several

159. It would be hard to rationalize the application of a local-liability standard to
govern repayment to a fund which is financed by a nationally uniform tax scheme.
Neither environmentalists nor industry should favor such a proposal. Environmen-
talists would find a less stringent liability in some jurisdictions, causing relatively
more hazardous-waste cleanup efforts in those areas whereas industry in states with
tougher liability standards would find themselves paying a disproportionate share of
the national cleanup bill.

160. See supra note 149.
161. In Texas Industries, 49 U.S.L.W. 4537, the Supreme Court indicated that a

determination of joint and several liability from a statute's liability section may fol-
low from general federal court authority to identify the scope of a remedy Congress
has provided. 49 U.S.L.W. at 4542.

162. In United States v. Solvents Recovery Serv., 496 F. Supp. 1127 (D. Conn.
1980) the court, after an Illinois v. Milwaukee analysis, concluded that the federal
common law of nuisance applied to an action brought by the United States govern-
ment under § 7003 of RCRA. Id. at 1129. It further concluded that interstate effects
of pollution need not be pleaded where groundwater is the medium. Id. at 1129.
This decision may pave the way for the application of federal common law to hazard-
ous-waste cases under federal statutes.

163. W. PROSSER, supra note 138, at 313-16. See also RESTATENIENT (SEcoND) OF
TORTS §§ 875, 879 (1979).

164. E.g., Kentucky's Valley of Drums: see supra note 4.
165. This was the case in United States v. Solvents Recovery Serv., 496 F. Supp.

1127 (D. Conn. 1980).
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liability in such a situation would violate the spirit of the common
law. 166 A more difficult question arises when the owner of the site,
the transporter of the drums and the generators of the wastes are
all liable under CERCLA. In this case of vertical liability,1 67 as
opposed to horizontal liability, 68 the need for joint and several
liability is more apparent. The vertical-liability situation is much
closer to the historical situation which originally gave rise to sev-
eral liability.' 69 Also, it may be impossible, given the wording of
section 107(a) of the CERCLA, 170 to apportion the harm caused
or threatened by members of the vertical structure.' 7'

166. A careful reading of the RESTATEMENT (SECOND) OF TORTS §§ 875, 879
(1979) shows that under § 875 the harm must be single and indivisible. In this case,
however, the harm is the threatened release which authorizes action under CERCLA
(§ 104(a)(1)), and each drum and its contents may form a divisible part of such a
threatened release. Unless the threatened release is dangerous only because of reac-
tive combinations of the chemicals in the drums once mixed together (as in a spill);
there seems little rationale to apply joint and several liability on the basis of a single
indivisible harm.

Similarly, § 879 applies joint and several liability only if the harm cannot be appor-
tioned. Clearly, in this case, apportionment is possible and liability should not fall
entirely on one source of some of the drums. Apportionment could be made on a
simple numerical basis depending on the number of drums supplied by a particular
contributor compared to the total number of drums in the site. Other schemes are
discussed in the contribution section. See infra notes 187-215 and accompanying text.

167. Vertical liability as used in this paper refers to the liability of the various
participants in each step of the hazardous waste disposal process. The own-
er/operator of the disposal site may be thought of as "closest" to the site with the
transporter and generator respectively further above (or below) in the process.

168. Horizontal liability as used here refers to the liability of any one 'layer' in the
hazardous-waste disposal process-e.g. all the transporters to a particular site or all
the generators of wastes at a particular site.

169. The common law imposed several liability on those who committed a "joint
tort". Thus "all persons who acted in concert to commit a trespass, in pursuance of a
common design, were held liable for the entire result." W. PROSSER, supra note 138,
at 291. This includes those who actively take part in the common plan or further it by
cooperation or request. Id. at 292. A court could easily view the actions of a genera-
tor who is operating outside the RCRA manifest system and who sends his wastes via
a hauler (also outside the system) to an illegal dumpsite as part of a common plan
among generator, hauler and dumpsite owner to dispose of wastes unsafely. The
horizontal-liability case, when comparing generators acting independently, does not
fit the historical scenario as well.

170. See supra note 98.
171. This kind of situation where all three levels of liability under CERCLA

§ 107(a) apply may not be capable of apportionment because of the 'strict' nature of
CERCLA liability. Assuming the non negligence of each member of the vertical
structure, the harm or threatened harm triggering EPA action is, by statutory defini-
tion, a result to be attributed to all those in the structure. This necessarily places the
owner, transporter and generator in a position where the harm may not be appor-
tioned, or it would violate section 107(a) of CERCLA. See supra note 9 for wording
of section 107.
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The second case-that of hazardous wastes unsafely buried in
the ground-increases the difficulty of dividing the harm caused
on a horizontal as well as vertical basis. Unless accurate records
of quantities and substances are kept,' 72 it may not be possible to
ascertain pro-rata amounts of harm. 73 Some courts have found
joint and several liability for polluters in cases where pollutants
have entered and become mixed with the environment. In Michie
v. Great Lakes Steel Division ,174 a federal circuit court applying
Michigan state nuisance law found that joint and several liability
for damages caused by air pollution was proper. The defendants
had discharged pollutants into the air which had mixed "so that
their separate effects in creating the individual injuries [were] im-
possible to analyze."'' 75 The court found liability even though the
defendants were acting independently; 76 however, it tied the lia-
bility to a subsequent right of contribution among the joint of-

172. Such records, if in existence, would be subject to the broad discovery provi-
sions of CERCLA § 104(e), 42 U.S.C.A. § 9604(e) (West 1980 Laws Spec. Pamph.
1981). A case where some drums are identifiable and others are not is currently de-
veloping in Santa Fe Springs, California. Both vertical and horizontal liability are
involved. A purchaser of salvageable or recyclable hazardous substances leased prop-
erty to store drums containing the substances. The drums were stored in a residential
neighborhood near a flood control channel. After a fire broke out on the property, the
EPA initiated cleanup actions and began looking for responsible parties. Vertical
liability became an issue because under CERCLA the former and current owners of
the property, the purchaser-transporter-lessee (who could not pay cleanup costs),
could be liable. The EPA has pressured known generators of the wastes to step for-
ward and support cleanup efforts. (Presumably a suit against the transporter-lessee
would be fruitless since he could not cover cleanup costs.) One generator has assumed
responsibility for site cleanup while attempting to preserve a right of contribution
against other parties potentially liable. This case may provide legal precedent in the
area of contribution and the issue of horizontal joint and several liability. People P.
Stankevich, No. 365979 (Cal. Super. Ct. filed on June 12, 1981).

173. Once chemicals have seeped into the soil and mixed with other deposits it
would be an intractable problem to ascertain just which generator deposited which
chemicals if no other records were kept. Prosser, in his discussion of the application
ofjoint and several liability alludes to a situation where two defendants each pollute a
stream with oil and he asserts that joint and several liability is unwarranted in such a
situation because each defendant "has interfered to a separate extent with the plain-
tiffs rights in the water." W. PROSSER, supra note 138. at 314. However, the cases
cited for the proposition rely on the independent actions of the polluters and the abil-
ity to determine their pro-rata contribution to the harm caused. Because the pro-rata
contribution cannot be determined in our case, joint and several liability may be
warranted.

174. 495 F.2d 213 (6th Cir. 1974).
175. Id. at 215.
176. Independent action by defendants was frequently a ground for the refusal to

apply joint and several liability in the common law. See, eg., id.
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fenders. 77 The court reasoned that the burden of allocating the
damages should not fall on the plaintiff when the harm is indivisi-
ble and should, instead, be left to the defendants. 78 This reason-
ing applies equally well to the case of horizontal liability for, say,
multiple generators of hazardous wastes which have been dis-
posed into the ground.179 But the key to applying this liability is
in allowing a subsequent right of contribution. 80

The vertical-liability question presents an even stronger case for
joint and several liability with a right of contribution when haz-
ardous substances have been released into the environment and
the harm is indivisible. In these circumstances the traditional
common-law grounds for joint and several liability are directly
applicable 81 and so is the CERCLA statute.' 82 Case law in this
area has been sparse.183

177. Id. at 217. The issue of contribution is necessarily part of the liability discus-
sion. See infra notes 187-215 and accompanying text where contribution is discussed.

178. Michie, 495 F.2d at 218, citing 1 F. HARPER & F. JAMES, THE LAW OF TORTS

§ 10.1 at 701-02 (1956).
179. Michie's reasoning would seem to apply regardless of whether there were

accurate records on the amount of pollutants discharged by various generators. Thus
it could be applied to case one of the hypotheticals in the text if the harm were indi-
visible. As argued there the 'harm' is the threatened release from the various drums
and thus it is divisible (each drum is a separate harm). See supra note 166.

180. This was made clear in the Michie case. See Michie, 495 F.2d 213, 218. The
case of horizontal liability among owners of hazardous-waste sites also seems to fall
under the joint-and-several-liability provisions subject to a right of contribution. In
United States v. Vertac Chemical Corp., 489 F. Supp. 870 (E.D. Ark. 1980), a court
allowed the contribution of a past owner of a hazardous-waste site to the present
owner where seeping wastes had spread to the nearby Arkansas River.

In another case, a liability for cleanup costs between a present owner and a past
owner of a hazardous-waste disposal site was prorated based on the fraction of the
years of ownership to the total years of operation of the site for each owner. The
apportionment was reversed on'appeal for other reasons. State v. Ventron, [1982]
HAZARDOUS WASTE LITIGATION REP. (ANDREWS) 1804, 1805 (N.J. Super. Ct. App.
Div. 1981).

181. In addition to an indivisible harm, the common law also applied joint and
several liability to situations where (1) the actors fail to perform a common duty
owed to plaintiff, or (2) there is a special relationship between the parties (e.g., master
and servant or joint entrepreneurs) among others. See, e.g., 1 F. HARPER & F. JAMES,
supra note 178, at 697-98. Both of these could be available in the vertical-liability
situation. For example, under the RCRA Manifest System generators, transporters
and disposers of hazardous wastes are all required to track the hazardous waste via
the manifest system. See supra note 16. A violation of such an obligation could be
viewed as a violation of a common duty and thus lead to joint and several liability for
cleanup under CERCLA.

182. See supra note 98 and the discussion supra note 171.
183. In Ewell v. Petco Processors of La., Inc., 364 So. 2d 604 (La. Ct. App. 1978)

the court found both the owner and operator of an unsafe hazardous-waste disposal
site and a generator whose wastes had been dumped on the site liable for damages to
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Thus an application of the common law of joint and several
liability to two typical Superfund situations does not yield a uni-
form result. Superfund authorizes such a range of clean-up activi-
ties in so many different factual settings that the better rule is to
determine on a case by case basis whether joint and several liabil-
ity should be applied. This would alleviate the chemical indus-
try's concern that one small contributor to a hazardous-waste site
could be liable for full cleanup costs, at least in the situation
where contributors of substances and amounts are known.'1 It
would still induce voluntary cleanup and encourage record-keep-
ing which in turn would facilitate separating out the amount of
harm caused by any one contributor in the event of a release.18 5

This reasoning may have support from the EPA, the Department
of Justice and the Congress.' 86

a nearby property owner. Id. at 608. The opinion, however, does not expressly con-
sider the question of the joint and several liability of the owner and generator, rather
it simply assesses damages against "all defendants". .d. at 606. See also 1d. at 608.
Interestingly, the court accepted the generator's independent-contractor defense and
rejected the application of the inherently or intrinsically dangerous exception. See
supra note 138. The court found that hazardous wastes could be safely disposed. The
generators were found liable on the basis of their knowledge of the unsafe construc-
tion of the dump site. Id. at 608.

184. See supra note 147.
185. These were basically the twin goals of a joint-and-several-liability section

according to the Department of Justice (see supra note 136 and accompanying text).
If generators knew that any one contributor could be liable for full cleanup costs
unless records existed indicating how much and what kind of hazardous waste was
deposited at a location and by whom, those generators would be encouraged to com-
ply with the RCRA manifest system. A blanket rule of joint and several liability
under Superfund seems to encourage clandestine and illegal dumping, especially
without records so that the original generator can never be identified. Presumably the
Post-closure Liability Fund was set up to provide this encouragement to comply with
RCRA. The only problem is that under Superfund, if the transporter or disposal-site
operator is not complying with RCRA even though the generator is, the generator of
the hazardous wastes is still liable for cleanup costs. By adopting a rule of joint and
several liability when it is possible to determine quantities and substances attributed
to a particular generator, at least the generator is encouraged to follow the RCRA
manifest system because he will only be liable for his proportionate share of cleanup
costs.

186. Anne Gorsuch, Administrator of the EPA, in an interview with BNA con-
cerning testimony before a hearing of the House Energy and Commerce Subcommit-
tee on Commerce, Transportation and Tourism on July 29, 1981, stated that "when
the harm is 'indivisible' and the government cannot determine a diiirion of damages
among the responsible parties, common law dictates that joint and several liability will
apply." [12 Current Developments] ENV'T REP. (BNA) 428 (1981) (emphasis added).
Carol Dinkins, Assistant Attorney General for the Justice Department's land and nat-
ural resources division, said that "when the harm is divisible and the government can
determine how much harm was caused by each defendant, joint and several liability
will not be appropriate under common law." Id. (emphasis added). A letter read into
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3. Contribution

The joint-and-several-liability question cannot be addressed
without considering a subsequent right of contribution among de-
fendants. 87 However, courts have generally been reluctant to rec-
ognize a right of contribution unless the right is established by
statute. 88 This reluctance has received sharp criticism' 8 9 but con-
tinues to be the rule today.' 90

Some versions of the federal superfund bills did expressly pro-
vide for a right of contribution among defendants to cleanup-cost
recovery suits,'91 but such explicit wording was left out of the final
act. Section 107(e)(2) contains a provision which preserves "a
cause of action that an owner or operator or any other person sub-
ject to liability under this section . . . has against any person."
On its face this clause does not seem to create a right of contribu-
tion yet it has been so interpreted by the Department of Justice. 92

In two recent opinions the Supreme Court has cautioned
against the applicability of a right of contribution unless expressly
provided by a statute. In the first, Northwest Airlines, Inc. v. Trans-

the Congressional Record from the Department of Justice noted "an indivisible harm
[thus calling for joint and several liability] is frequently the situation at hazardous
waste sites where many parties have contributed to the contamination or other en-
dangerment and there are no reliable records indicating who disposed of the hazardous
wastes (or in what quantities)." 126 CONG. REC. H 11,788 (daily ed. Dec. 3, 1980)
(emphasis added). By implication, when there are reliable records indicating who
disposed of what quantities of waste the harm may not be indivisible and joint and
several liability is not justified. In addition, Sen. Randolph, in commenting on the
compromises made in the final bill's liability wording, said: "The changes were made
in recognition of the dfficulty in prescribing in statutory terms liability standards which
will be applicable in individual cases. The changes do not reflect a rejection of the
standards in the earlier bill." 126 CONG. REC. S14,964 (daily ed. Nov. 24, 1980) (em-
phasis added).

187. The common law did not allow contribution among joint tortfeasors initially.
W. PROSSER, supra note 138, at 305.

The right of contribution discussion in the text should not be confused with indem-
nification, insurance, or subrogation agreements. These agreements are expressly al-
lowed by CERCLA § 107(d), 42 U.S.C.A. 9507(d) (West 1980 Laws Spec. Pamph.
1981).

188. Id.
189. Id. at 306-307.
190. See infra text accompanying notes 193-96, 207-10.
191. See, e.g., H.R. 7020, 96th Cong., 2d Sess. § 3041(c) (1981).
192. See a letter from the Department of Justice put into the House record by Rep.

Florio. 126 CONG. R c. H 11,788 (daily ed. Dec. 3, 1980). This letter concluded that
since 107(e)(2) implied a right of contribution, the overall liability section must be
interpreted to include joint and several liability. Otherwise contribution would be
irrelevant. Such reasoning suffers from a "bootstrapping" criticism and may be inva-
lid in light of recent Supreme Court cases concerning implied rights of contribution.
See text treatment infra accompanying notes 193-96.
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port Workers Union of America, 93 a class action brought against
the airline by a female employee and others similarly situated for
back pay because of wage differentials in the union contract which
violated the Equal Pay Act of 1963194 and Title VII of the Civil
Rights Act of 1964,195 the Court declined to allow the airline a
right of contribution against the union. The Court articulated two
ways for a private right of contribution to be created; (1) ex-
pressly or impliedly in the statute itself, or (2) through the exer-
cise of judicial power to fashion an appropriate remedy. 96

With respect to the first possibility, expressly providing for such
a right, the Department of Justice argued section 107(e)(2) does at
least preserve a private right of contribution. However, Congress
considered explicit contribution clauses and chose instead not to
include these. t97 Like the last-minute elimination of joint-and-
several-liability wording, this noninclusion may be less a rejection
of the principle than simply a result of political compromise. It is
arguable that Congress hoped to encourage the development of
federal common law in this area. 98

Assuming that section 107(e)(2) does not expressly allow a pri-
vate right of action for contribution, 199 one must scrutinize the Act
for an implied right, the second possibility after Northwest Air-
lines. The factors relevant to this inquiry are "the language of the
statute itself, its legislative history, the underlying purpose and
structure of the statutory scheme, and the likelihood that Congress
intended to supersede or to supplement existing State reme-
dies. '' 200 Applying this four-pronged test does not clearly estab-
lish an implied private right of contribution under Superfund.
First, the express language of the statute is, at best, ambiguous. 20 t

Second, the legislative history indicates that most of the key liabil-

193. 101 S. Ct. 1571 (1981).
194. 29 U.S.C.A. § 206(d) (West 1978).
195. 42 U.S.C.A. § 2000a-2000h-6 (West 1981).
196. Northwest Airlines, 101 S. Ct. at 1580.
197. Seesupra note 191.
198. See supra note 149 and accompanying text.
199. There are other sections of CERCLA which could also be construed as recog-

nizing a contribution right. For example, section 107(a)(4)(B) includes the costs of
response "incurred by any other person consistent with the natural contingency plan"
as part of the liability under the Act. 42 U.S.C.A. 9607(a)(4)(B) (West 1980 Laws
Spec. Pamph. 1981). Thus a person is liable for the costs of cleanup borne by others
consistent with the natural contingency plan. This could mean that a party bearing a
disproportionate share of cleanup costs could sue other liable parties for contribution.

200. Northwest Airlines, Inc., 101 S. Ct. at 1580.
201. Recall that the Department of Justice felt that section 107(e)(2) of CERCLA

allowed for a right of contribution. See supra note 192.
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ity sections that were left out were excluded for political compro-
mise with the hope that the issues would be decided by the
courts.2 0 2 Third, whether or not the allowance of a right of contri-
bution would aid in the purpose and structure of the Act is a more
difficult question that can only really be answered on a case-by-
case basis in conjunction with the joint-and-several-liability issue.
One response is that if joint and several liability is to apply con-
sistently under the Act then contribution should be allowed. The
reasoning is that no further purpose is gained by forcing any sin-
gle liable party to pay the full amount of cleanup costs. 20 3

An even more-compelling argument can be made that allowing
a right of contribution makes economic sense. For instance, if one
generator is held completely liable for the cleanup costs and can-
not shift some of the responsibility through contribution, then his
original waste-generating product will be overpriced. The cost of
producing his product will necessarily reflect the cleanup costs at-
tributed to the wastes of other producers. This neither furthers
efficiency nor the purpose of the Act.20 4

The final criterion for determining an implied cause of action
for contribution is whether or not its implication would invade an
area of law reserved to the states.205 Because a right of contribu-
tion derives its substance from the original cause of action (here,

202. "It is intended that issues of liability not resolved by this act, if any, shall be
governed by traditional and evolving principles of common law." 126 CoNo. REC.
S14,964 (daily ed. Nov. 24, 1980) (remarks of Sen. Randolph).

203. Once one liable party has been found and has paid for cleanup, it does not
seem that the Act would be furthered by refusing such party the right to attempt to
apportion liability among others. It is possible that the deterrent effect on a generator
caused by the knowledge that it could be liable for full cleanup at any site where its
hazardous wastes ended up would be greater than if it knew it would have the chance
to seek contribution from other liable parties. The counter argument is simply that
increased clandestine dumping may be the result of disallowing contribution because
the potential liability of a party, if it can be identified, is so great. Anthony Roisman,
then chief of the hazardous-waste section in the Department of Justice, on May 8-9,
1981, told an American Bar Association Standing Committee that joint and several
liability under Superfund would be the biggest driving force to get sites cleaned up
and that responsible waste generators will pay for the cleanup of a particular site and
"then turn around and sue the others." [12 Current Developments] ENv'T REP.
(BNA) 97 (1981).

204. Indeed, in such a scenario, the producers of the other hazardous wastes at the
site will have avoided the costs of cleanup associated with their product. The price of
their product will be lower than is required in an economic sense and thus lead to
overconsumption of their product. The evil of such an outcome is clear if, say, the
lone generator "caught" by the EPA was actually the producer of the least-toxic haz-
ardous waste at the site. The result would be an overconsumption of products gener-
ating the more highly toxic wastes.

205. See Cort v. Ash, 422 U.S. 66, 78 (1975).
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for example, a recovery suit under Superfund it would be anoma-
lous indeed if the law governing contribution were left up to local
jurisdictions. Liability standards in subsequent suits for contribu-
tion should not, logically, be different from those in the parent
action. Surely if a right of contribution is to be recognized under
Superfund, it must be done at the federal level with consistent ap-
plication throughout the country.

This last argument and the preceeding discussion on the im-
plied right of contribution do not point clearly in the direction of
assuming such a right into the Act. There is still the possibility
that the right can be fashioned by the federal judiciary.206

In Texas Industries, Inc. v. Radcli9f Materials, Inc. ,2"7 a com-
panion case with Northwest Airlines, the Supreme Court again de-
clined to find a right of contribution. The case considered
whether a defendant against whom civil damages have been as-
sessed under the federal antitrust laws has a right to contribution
from other participants in the unlawful conspiracy. The Court
found no express or implied language in the antitrust laws to sup-
port a right to contribution.2 8 Despite that, however, it recog-
nized that in some cases the federal courts could fashion a federal
remedy of contribution. The court wrote: "In areas where federal
common law applies, the creation of a right to contribution may
fall within the power of the federal courts."2 9 The Court noted
that the treble-damage action under the antitrust laws was a pri-
vate suit and therefore contribution in such a case did not involve
the "uniquely federal interests" which oblige courts to formulate
federal common law.210

In light of Texas Industries, Superfund could still be the vehicle
for finding a federal common-law right to contribution in the haz-
ardous-waste area for a number of reasons. First, as the previous
discussion of Illinois v. City of Milwaukee21 ' indicates, there is a
recognized federal common law in certain pollution areas and at
least one district court has found federal common law applicable
to hazardous-waste cases.212 Second, unlike the case in Texas In-
dustries, the federal government will be a party in the underlying
suit which spawns the contribution action under Superfund. Fed-

206. See supra note 196 and accompanying text.
207. 49 U.S.L.W. 4537 (1981).
208. Id. at 4540.
209. Id. at 4540.
210. Id. at 4541 (quotation marks in the original).
211. See supra notes 156-158 and accompanying text.
212. See supra note 162.
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eral interests will certainly be at stake in Superfund recovery suits.
Third, Congress indicated its intent for judicial development of
the common law for the joint-and-several-liability-questions 21 3

and this should include a determination of a right to contribu-
tion.214 However, Texas Industries indicates that even the judicial
creation of joint and several liability under a statute does not
"suggest that courts also may order contribution .... ,,215 The
case could be read to support denial of a right to contribution
even if joint and several liability is implied under Superfund.

4. Apportioning the Damages in Contribution

If contribution should be allowed under Superfund, the ques-
tion of how to apportion the cleanup costs will have to be decided.
The obvious methods of apportioning costs (e.g., based on weight
or volume of hazardous wastes contributed to a site by different
generators) may not adequately distribute the actual costs of
cleanup. Not only may different substances have different degrees
of hazard or different costs of cleanup (and thus potential harm
and/or cleanup not be constant on a per-volume basis), but the
real danger of a hazardous-waste disposal site may be in the com-
bining of various wastes once in the ground so that the mixture is
more dangerous than the sum of the individual wastes.

Courts could devise some scheme to apportion liability but, de-
pending on the circumstances, the "solution" may be complex.
For example, a court could weigh the amount of waste contrib-
uted by a degree-of-hazard factor.216 Or an even more compre-
hensive apportioning scheme could be devised - one which
incorporated a number of variables including volume, degree of
hazard, disposal techniques, and local geography.217

Unfortunately, the more complex the apportioning scheme, the

213. See supra notes 149 and 201.
214. The Michie case, discussed supra in text accompanying notes 174-78, makes a

strong argument for the necessity of allowing a right to contribution in pollution
cases. One of the very policies behind allowing joint and several liability is to reduce
the burden of proof on the plaintiff and to shift it to the defendants by allowing a
right to contribution. Michie, 495 F.2d at 217.

215. Texas Industries, 49 U.S.L.W. at 4542.
216. Congressman Eckhardt (D-Tex.) drafted a superfund bill in early 1980 which

proposed taxing industry based on the degree of hazard of the waste. [10 Current
Developments] ENV'T REP. (BNA) 1820 (1980). Such a taxing scheme was supported
by the steel industry. [I 1 Current Developments] ENVT REP. (BNA) 1231 (1980).

217. One example is the scheme currently being developed by a contractor for the
EPA which assesses numerous variables in the hazardous-waste disposal process in
order to incorporate a degree-of-hazard approach into the hazardous-waste manage-
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better the reason not to assume contribution unless it appears ex-
pressly in the statute. The Court in Texas Industries was faced
with just such a dilemma and chose to deny contribution and thus
provoke legislative action in an area fraught with judicial pit-
falls.218 However, the very complexity of the problem argues for
implication of a right of contribution on a case-by-case basis.
Thus, whether it is ultimately the Congress' or the Courts' respon-
sibility to apportion cleanup costs, the argument for the right of
contribution remains.

B. Liability Under California Superfund

Basically the same issues of liability under the federal
superfund exist in its California counterpart. The state statute,
however, is clearer on some issues and more ambiguous on others.

1. Strict Liability

As discussed, the California law allows reimbursement to the
state fund "from the liable person or persons." 219 No further defi-
nition or explanation of "liable" is given, with two exceptions.
The state act provides that it is not to be construed as imposing
any new liability for acts before January 1, 1982, if the acts did not
violate state and federal laws or regulations at the time they were
taken. 220 Also, liability under the state act is not to affect or mod-
ify liability already existing by virtue of state or federal law, in-
cluding common law, for acts associated with releases of
hazardous substances. 22 ! However, these provisions fail to ex-
plain how to apply the liability section nor, more specifically, what
standard to use.

One interpretation, beginning with section 253 10 of the statute,

ment regulations under RCRA. [12 Current Developments] ENV'T REP. (BNA) 936
(1981).

Note also that for horizontal-liability among site owners or operators, contribution
or apportionment could be based upon the number of years owned or operated. This
was done in State v. Ventron, [1982] HAZARDOUS WASTE LIIGATION REP. (AN-
DREWS) 1805, 1809 (NJ. Super. Ct. App. Div. 1981).

218. Texas Industries, 49 U.S.L.W. at 4537, 4539 (1981).
219. Cal. Superfund, ch. 756, § 2 (1981) Cal. Legis. Serv. 2609, 2618 (West) (to be

codified at CAL. HEALTH & SAFETY CODE § 25360).
220. Id., at § 2, 1981 Cal. Legis. Serv. at 2619 (to be codified at CAL HEALTH &

SAFETY CODE § 25366(a)). In addition, liability is waived for permitted releases (as
under CERCLA). Id. at § 2, 1981 Cal. Legis. Serv. at 2619 (to be codified at CAL
HEALTH & SAFETY CODE § 25366(b)).

221. Id. at § 2, 1981 Cal. Legis. Serv. at 2619 (to be codified at CAL. HEALTH &
SAFETY CODE § 25366(b)).
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assumes incorporation of the federal strict-liability provision.
Section 25301 reads: "the definitions set forth in this article shall
govern the interpretation of this chapter. Unless the context re-
quires otherwise and except as provided in this article, the defini-
tions contained in section 101 of the federal act. . . shall apply to
the terms used in this chapter. ' 222 Since "liable" is not defined in
the State superfund, one could assume that the federal superfund
standard of liability should apply. Recall, however, that "liable"
under the federal act is to be governed by the same standard as
that under the Federal Water Pollution Control Act. This stan-
dard has been interpreted in other contexts to be strict liability. 223

However, it can be argued that by inserting the following
words: "unless the context requires otherwise" another definition
was intended. The state legislators may have wanted California to
develop its own standard of liability in this area. Indeed, one ar-
gument for such an intent follows from including the medical
Hazardous Substance Compensation Account for medical claims
in the California Superfund.224 The legislators, by allowing state
recoveries against liable persons for more than remedial and re-
moval actions (as under the federal act), may have intended that
liability should be more narrowly defined to, say, negligence or
recklessness.

California has adopted the concept of strict liability for ul-
trahazardous activity,225 and case law generally applies the Re-
statement guidelines to any particular activity.2 2 6  Previous
discussion demonstrated that the common-law case for applica-
tion of strict liability in the area of hazardous-substance spills or
leaks is arguable. Even if the disposal of hazardous substances in
a non-permitted site near a residential area were to fit within Re-
statement requirements for strict liability,227 as the disposal site is
moved away from populated areas and operated in a safer man-
ner, the use of strict liability via the abnormally dangerous activity

222. Id. at § 2, 1981 Cal. Legis. Serv. at 2611 (to be codified at CAL. HEALTH &
SAFETY CODE § 25310).

223. See discussion supra concerning strict liability under the federal act.
224. See discussion supra and notes 128-32.
225. See RESTATEMENT (SECOND) OF TORTS §§ 519-524A; Note, Strict Liability

for Generators, Transporters, and Disposers ofHazardous Wastes, 64 MINN. L. REV.
949, 969-77 (1980).

226. Id.
227. See, e.g., Ewell v. Petro-Processors of La., Inc., 364 So.2d 604, 607 (La. Ct.

App. 1978). See also supra note 149 and its criticism of the ultrahazardous activity
doctrine as really implying a negligence standard.
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rationale is not so apparent.2 8 Specifically, disposing of hazard-
ous substances according to certain precautions and in certain ar-
eas may not be abnormally dangerous.22 9

In addition to the possible exclusion of hazardous-substances
activity from abnormally-dangerous activity based on the poten-
tial for safe disposal, generators and transporters of hazardous
substances may escape strict liability on other grounds. In the
case of a generator, the transporter is an independent contractor
(similarly, the disposal-site operator is an independent contractor
for the transporter), and in certain circumstances this may shield
the generator from liability. However, if the underlying activity is
abnormally dangerous, the acts of the independent contractor
must be at least deliberate, intentional, and actually harmful in
order to shield the employer from liability.230 A situation in
which the transporter (or disposer) represents to the generator that
it is complying with state and federal hazardous-waste regulations
and later proceeds to dispose of the wastes in an unauthorized
manner arguably could shield the generator from liability under
California law.

Thus, in applying the state law, the threshold question is the
standard of liability, whether strict or not. If the wording "liable
person" is meant to be covered by the federal definition, then
strict liability may be the rule. If, instead, the relevant wording is
"unless the context requires another definition", state common
law will dictate its meaning. In that case there are good argu-
ments for an application of strict liability based on the abnormally
dangerous activity doctrine with the possible exceptions for cases
where (1) the disposal is done in a remote area or otherwise could
be done safely, and (2) an independent contractor, like a trans-
porter or disposer, acts in an intentionally harmful manner.

2. Other Theories of Liability

Should the state act be interpreted not to embrace a standard of
strict liability (at least not explicitly), the question remains as to

228. Luthringer v. Moore, 31 CaL2d 489, 190 P.2d 1 (1948).
For the distinction between "ultrahazardous" activity and "abnormally" dangerous

activity, see supra note 138.
229. See, eg., Ramsey v. Marutamaya Ogatsu Fireworks Co., 72 Cal. App. 3d 516.

527 n.2, 140 Cal. Rptr. 247, 253 n.2 (1977).
230. Slap, Generator Liabilityfor Hazardous Wastes, 5 ALI-ABA COURSE MATER-

IALS J. No. 5, at 95 (1981). See also RESTATFIMENT (SECOND) TORTS § 522. Griesel v.
Dart Indus., Inc., 23 Cal. 3d 578, 591 P.2d 503, 153 Cal. Rptr. 213 (1979), is a recent
California Supreme Court opinion in this area.
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what will determine liability. Recent articles have dealt with the
topic of common-law remedies for private plaintiffs against gener-
ators, transporters and disposers of hazardous wastes. 231 This arti-
cle will review the classic remedies and their potential application
under the California Superfund and state law.

a. Negligence

Actionable negligence requires a legal duty to use due care, a
breach of that duty, and proximate causation between breach and
injury.232 While it may be easy to prove that a disposer of hazard-
ous substances at a site which is found to require cleanup under
California Superfund was negligent and thus liable, the transport-
ers and generators of the substances at the site are more difficult
cases. First, in order to find a duty, one must establish foresee-
ability of risk, and in a vertical liability chain the generators may
be too far removed from the actual cleanup site to have foreseen
the risk. At least one state has required knowledge of the unsafe
dumping procedures followed by the disposers before imposing
liability on a generator.233 Such a requirement in California
would provide a shield against liability for generators and could
also promote forced ignorance of the whereabouts of hazardous
wastes after they leave the generator's control.23 4

Breach of a legal duty can also be proved by the violation of a
statute. 235 Presumably, many incidences of state cleanup will con-
cern sites that have complied neither with RCRA nor state re-

231. See, e.g., Baurer, Love-Canal: Common Law Approaches to a Modern Trag-
edy, 11 ENVTL. L. 133 (1980); Note,Allocating the Costs ofHazardous Waste Disposal,
94 HARV. L. REV. 585 (1981); Note, Strict Liabilityfor Generators, Transporters, and
Disposers ofHazardous Wastes, 64 MINN. L. REV. 949 (1980); Slap, Generator Liabil-
ityfor Hazardous Waste, 5 ALI-ABA COURSE MATERIALS J. No. 5, 95 (1981).

232. See, e.g., Budd v. Nixen, 6 Cal. 3d 195, 491 P.2d 433, 98 Cal. Rptr. 849 (1971).
233. Ewell v. Petro-Processors of La., Inc., 364 So.2d 604 (La. Ct. App. 1978).
234. However if a generator selects a transporter or disposer because its rates are

substantially below prevailing rates and inquires no further, it may have performed a
negligent inquiry. Cf. I CHEMICAL & RADIATION WASTE LITIGATION REP. (CHEMI-

CAL & RADIATION WASTE LITIGATION REP., INC.) 274 (1981).
235. CAL. EVID. CODE § 669 (Deering Supp. 1981) reads:

(a) The failure of a person to exercise due care is presumed if:
(I) He violated a statute, ordinance, or regulation of a public entity;
(2) The violation proximately caused death or injury to person or property;
(3) The death or injury resulted from an occurrence of the nature which the

statute, ordinance, or regulation was designed to prevent; and
(4) The person suffering the death or the injury to his person or property was

one of the class of persons for whose protection the statute, ordinance, or regulation
was adopted.
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quirements for the disposal of hazardous substances.3 6 Since the
California Supreme Court recognizes violation of federal statutes
in proving negligence for state common law, 237 this method could
prove a significant ground for finding liability. Again, however, a
problem occurs when vertical liability is considered. Suppose a
generator has complied with the RCRA manifest requirements
and locates an authorized transporter. If the transporter or subse-
quent disposer violates RCRA, the generator may be insulated
from a negligence cause of action. 238 However, violation by the
generator of a hazardous-substance handling statute could be the
basis for proving negligence in this area. 239

b. Nuisance

Nuisance as a legal theory to hold generators, transporters and
disposers of hazardous substances which are improperly disposed
has a basis in California law. The California Civil Code defines
nuisance as:

Anything which is injurious to health, or is indecent or offensive
to the senses, or an obstruction to the free use of property, so as to
interfere with the comfortable enjoyment of life or property, or un-
lawfully obstructs the free passage or use, in the customary manner,
of any navigable lake, or river, bay, stream, canal, or basin, or any
public park, square, street or highway. 24°

236. This is so because the state fund will frequently be called in to supply funds
on large cleanup actions under CERCLA (recall that the state is to contribute 10% of
cleanup funds expended under CERCLA by virtue of § 104(c)(3)). Also cleanup will
only occur at those sites either not covered by RCRA or in violation of RCRA (if
covered by RCRA, the Post-closure Liability Fund will be used if the site is inactive).

In addition, the state exempts from its fund, like the federal Act, the cleanup of any
permitted releases. Thus non-permitted releases, and/or those violating state or fed-
eral statutes, often will be the cleanup targets.

237. See, eg., Peterson v. City of Long Beach, 24 Cal. 3d 238, 245, 594 P.2d 477,
480, 155 Cal. Rptr. 360, 363 (1979).

238. Recall, however, the discussion supra in text accompanying note 230, con-
cerning independent contractors and strict liability.

239. Violation of just any section of RCRA or its state counterpart will not meet
the test set out in the Evidence Code, see supra note 235. But violation of a manifest-
system requirement under RCRA such as not reporting the production and disposal
of a hazardous substance by a generator would seem to meet the requirements of
section 669. Since the RCRA manifest system was designed to follow the hazardous
substance to a proper grave, by allowing such a substance to pass out of the system
and end up as a public health threat, the generator's violation may result in an injury
or threatened injury which the statute was designed to prevent.

Further discussion of this issue can be found in Note, Strict Liabilityfar Generators,
Transporters and Disposers of Hazardous Wastes, 64 MINN. L Rav. 949, 964-67
(1980).

240. CAL. CIv. CODE § 3479 (Deering 1980).

19811
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Although under California law a nuisance may be public or pri-
vate or both,241 recovery actions under the state superfund are
most likely to arise under the public-nuisance concept.242 In fact,
one state appellate court has noted that "Contemporary environ-
mental legislation represents an exercise by government of [the]
traditional power to regulate activities in the nature of
nuisances. '243

Application of nuisance theory to a recovery under California
Superfund generally requires negligence to hold someone other
than the landowner or lessee of the property liable. For example,
a landlord is generally not responsible for a nuisance existing on
premises occupied by his tenant where the nuisance was not in
existence at the time of leasing.244 Application of this rule would
be a shield to owners of property leased to a disposal site operator,
if the owner had no knowledge of the site's operation., (This con-
trasts with the liability structure of the federal superfund, which
would make such owners liable for cleanup costs.245) The same
reasoning would apply to a generator of hazardous wastes who
had no knowledge of how the wastes were disposed.246

Thus, while nuisance theory-in particular public-nuisance the-
ory--comes close to representing a common-law theory of liability
for the cleanup of hazardous-waste sites which could be applied in
recovery actions under California Superfund, it leaves gaps247 in

241. Id. at §§ 3480-3481.
242. "A public nuisance is one which affects at the same time an entire community

or neighborhood, or any considerable number of persons, although the extent of the
annoyance or damage inflicted upon individuals may be unequal." CAL. CIVIL CODE
§ 3480 (Deering 1980). A private nuisance is defined as any nuisance which is not a
public nuisance. For an example of a California court finding facts sufficient to state
a cause of action in public nuisance for private plaintiffs in an air pollution case, see
Venuto v. Owens-Coming Fiberglass Corp., 22 Cal. App. 3d 116, 99 Cal. Rptr. 350
(1971).

243. CEEED v. Cal. Coastal Zone Conservation Comm., 43 Cal. App. 3d 306, 318,
118 Cal. Rptr. 315, 323 (1974). Also note that the state act calls for expenditures
which are consistent with the natural contingency plan referred to in CERCLA and
that federal action, also consistent with the national contingency plan, is mandated
when public health or welfare is endangered. The wording of CERCLA § 104 man-
dating action is somewhat similar to the very definition of a California public nui-
sance. In addition, one authority claims that "the town dump was and is the epitome
of a public nuisance." W. RODGERs, ENVIRONMENTAL LAW § 6.2 at 623 (1977).

244. Anderson v. Souza, 38 C.2d 825, 831, 243 P.2d 497, 501 (1952).
245. See supra note 98.
246. See Ewell v. Petro-Processors of La., Inc., 364 So. 2d 604 (La. Ct. App. 1978)

where such reasoning was applied. Note, too, that such a theory promotes ignorance
of the disposal of hazardous wastes after leaving the generator and thereby may en-
courage clandestine disposals.

247. The "gap" is serious because frequently the responsible party under nuisance
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the vertical-liability context.

c. Trespass

Trespass involves protection of a plaintiff's present possessory
interest in land.248 It requires a physical invasion of property
which may be unintentional provided that harm is done and the
harm is accompanied by negligence, recklessness or ex-
trahazardous activity.249 The invasion of property may occur be-
low the ground surface250 and would probably apply to the
seepage of hazardous wastes as leachate from a disposal site.25 1
However, using trespass as a basis for finding persons liable to the
state superfund would be awkward at best.

First, there is a standing problem since trespass usually requires
a plaintiff to be the landowner whose property has been in-
vaded.25 2 For cases arising under the medical claims portion of
the state act this may not prevent the state from assuming the po-
sition of the injured property owner2 3 and pursuing the claim.2-34

theory will be the owner or operator of the disposal facility and such a person often
cannot afford the complete cleanup costs. The generator may be part of a national
industrial corporation which can afford such costs. See, ag., Ewell v. Petro-Proces-
sors of La., Inc., 364 So. 2d 604 (La. Ct. App. 1978). Note also that if the disposal site
operator is not operating the site in accord with RCRA, or the wastes are dumped
illegally on an innocent party's property, the chances of getting full recovery from
anyone but the generator are remote.

248. W. PRossER, supra note 138, at 68.
249. See Gallin v. Poulou, 140 Cal. App. 2d 638, 645, 295 P.2d 958, 962 (1956).
250. This is explicit in the case of oil and gas wells. See, eg., CAL CIV. PRoc.

CODE § 349-3/4 (Deering 1972).
251. The question of whether seeping subterranean hazardous chemicals consti-

tute a physical invasion sufficient to support a trespass cause of action may be par-
tially answered by reviewing Martin v. Reynolds Metal Co., 221 Or. 86, 342 P.2d 790
(1959), cert denied, 362 U.S. 918 (1960). There the court held that drifting air pollu-
tants which settled on the property did constitute such an invasion even though the
particles were invisible. However, the invasion was found to be not actionable be-
cause it was considered "consequential" (as a result of weather variables) and not
"direct". Note that this could raise another issue for hazardous wastes whose seepage
is caused by weather (e.g., flooding) which could make the invasion not actionable.

For the view that the seepage of chemicals underground does not constitute a
"physical invasion" sufficient to establish trespass, see Note, Strict Liabiliyfor Gener-
ators, Transporters, and Disposers of Hazardous Wastes, 64 MINN. L REv. 949, 960
n.60 (1980).

252. 3 B. WrrMN, CALIFORNIA PROCEDURE Pleading § 499 (2d ed. 1970).
253. Recall that certain medical expenses can be recovered under the Act (see

supra notes 128-32).
254. Such a pursuit will not be frequent since, by statute, the state will not be

involved in a medical-claims recovery suit unless the original plaintiff shows that the
party liable is unknown or cannot be determined with reasonable diligence, or there is
no liable party, or the liable party could not satisfy the judgment. See supra notes

1981]
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However, in the majority of cases where the state is seeking recov-
ery it will not be the owner of the property where the invasion
occurs.2 55 Second, the necessity of proving actual physical inva-
sion to find a party liable would eliminate all those cases where
the state incurs cleanup costs to address a release which is threat-
ening but has not yet occurred.256 Third, the same problems
which arose under the negligence and nuisance theories concern-
ing vertical liability would be present for any unintentional tres-
passes. That is, since negligence, recklessness or abnormally
dangerous activity must be involved in order to find liability for
unintentional trespass, the generators and transporters may rely
on lack of knowledge and the independent-contractor defenses to
prevent liability. For these reasons trespass seems the form of lia-
bility least likely to be used by the state.

3. Joint and Several Liability and Contribution

California law concerning joint and several liability is similar to
that discussed in the federal context.257 Assuming that one of the
previously discussed theories based on fault applies,25 when two
or more parties contribute to a wrong they are ordinarily jointly
and severally liable for the entire damages.2 59 Apportionment is
generally not available except where the independent acts created
a nuisance260 and the amount of damage caused by each tortfeasor
can be ascertained. Some courts have simply shifted the burden
of apportionment to the defendants in such cases, especially when
a pro-rata division is difficult. 261 Should the definition of "liable

128-32 and Cal. Superfund, ch. 756, § 2, 1981 Cal. Legis. Serv. 2609, 2619 (West) (to
be codified at CAL. HEALTH & SAFETY CODE § 25372).

255. An exception would be where the disposal site was illegally using state prop-
erty or where the seepage entered a state owned waterway or leaked onto state owned
land.

256. A situation the state is clearly authorized to remedy. Cal. Superfund, ch. 756,
§ 2, 1981 Cal. Legis. Serv. 2609, 2613, 2616 (West) (to be codified at CAL. HEALTH &
SAFETY CODE §§ 25323, 25351(d)).

257. Witkin describes two situations which may result in the imposition of joint
and several liability: (1) concurrent tortfeasors and (2) successive tortfeasors. Such a
breakdown is useful in considering hazardous-waste liability since, often, concurrent
tortfeasors will be those in a horizontal relationship and successive tortfeasors will be
those in a vertical relationship. See 4 B. WITKIN, SUMMARY OF CALIFORNIA LAW
Torts § 34 (8th ed. 1973).

258. The situation under a strict-liability interpretation is discussed infra.
259. Shea v. San Bernardino, 7 Cal. 2d 688, 62 P.2d 365 (1936).
260. This exception is discussed in Prosser, Proximate Cause in California, 38 CAL.

L. REv. 369, 383 (1950). The leading case is Griffith v. Kerrigan, 109 Cal. App. 2d
637, 241 P.2d 296, 298 (1952).

261. Brown v. Guy, 144 Cal. App. 2d 659, 666, 301 P.2d 413, 418 (1956).



LIABILITY UNDER SUPERFUNDS

party" under the California Superfund follow a nuisance theory,
apportionment of damages among concurrent or successive
wrongdoers could fall upon the state or the defendants in a recov-
ery action and no one defendant would bear the total cleanup
costs. Certainly for those involved with hazardous wastes this
would be a better rule than allowing joint and several liability in
the initial action with a right of contribution afterward. 262

For the other fault-based theories of liability (negligence and, in
some cases, trespass), joint and several liability is the general rule.
The next question under the common law in these situations
would be the right to contribution. Fortunately, the California
Superfund, unlike its federal counterpart, makes the right to con-
tribution explicit by requiring apportionment.263 The code allevi-
ates most of the inadequacies of the state contribution statutes.2M

It allows any party to the recovery action to make a motion to the
court to join any other party who may be liable.265 It also in-
structs the court to apportion costs after a defendant's demonstra-
tion that the preponderance of the evidence shows that the
defendant is only responsible for a portion of the total cost.266

Even when the evidence does not suffice for this allocation the
court is to apportion the "costs or expenditures, to the extent prac-
ticable, according to equitable principles. ' 267 In addition, the
state account is to pay any amount of the judgment in excess of

262. Opting for joint and several liability with a right of contribution would leave
some defendants with a disproportionate share of the damages whenever other re-
sponsible defendants were unknown or unable to pay the judgment.

263. Cal. Superfund, ch. 756, § 2, 1981 Cal. Legis. Serv. 2609, 2618-19 (West) (to
be codified at CAL. HEALTH & SAFETY CODE §§ 25362-25363).

Like CERCLA, Cal. Superfund expressly preserves the right to indemnification
and insurance contracts in this area. Id. at § 2, 1981 Cal. Legis. Serv. at 2619 (to be
codified at CAL. HEALTH & SAFETY CODE § 25364).

264. See CAL. CIV. PROC. CODE §§ 875-880 (Deering 1973). The two major
problems in this area are that (1) under the contribution codes, the plaintiff in the
underlying tort action has the right to select the tortfeasors for the initial action. Con-
tribution is then limited to those tortfeasors who were parties to the original action
and received the joint judgment. (2) The codes also prorate the damages by simply
dividing the total by the number of joint judgment defendants. However, California
does recognize a right of implied indemnity in the area of joint and several liability
and practically this judicial rule circumvents many of the problems in the contribu-
tion statutes. See, eg., Cobb v. Southern Pacific Co., 251 Cal. App.2d 929. 59 Cal.
Rptr. 916 (1967).

265. Cal. Superfund, ch. 756, § 2, 1981 Cal. Legis. Serv. 2609, 2618 (West) (to be
codified at CAL. HEALTH & SAFETY CODE § 25362).

266. Id. at § 2, 1981 Cal. Legis. Serv. at 2618-19 (to be codified at CAL HEALTH &
SAFETY CODE § 25363(a)).

267. Id. at § 2, 1981 Cal. Legis. Serv. at 2619 (to be codified at CAL HEALTH &
SAFETY CODE § 25363(b)).
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the total costs apportioned. 268

Inclusion of this explicit apportionment provision could lead to
the conclusion that the legislature intended the original liability to
be joint and several.269 However, the provision may also be an
answer to the California Civil Procedure Code deficiencies in the
contribution area 270 and a means of encouraging defendants to
help locate all potentially liable parties and to keep accurate
records of hazardous-waste disposal.271

Even with the contribution sections in the state act, if the origi-
nal assumption for this section is dropped and the standard for
liability under the state superfund becomes strict, the question of
apportioning damages among defendants who are strictly liable or
among some defendants who are strictly liable and some who are
negligent is difficult indeed. 272 One solution would be to equate
strict liability with "negligence per se" for comparison pur-
poses.273 Another suggestion is to view strict liability as the least
culpable form of conduct so that if one party is strictly liable and
the other is negligent, the negligent party pays all costs. Unfortu-
nately, there is little case law in this area; until the question of
contribution among strictly liable defendants is settled, this will
remain a speculative area.

4. Guidance from Other State Superfunds

Two other states have superfund laws whose liability sections
could provide guidance to the California courts and legislature.
New Jersey's superfund allows for recovery by the fund against
"4any person who has discharged a hazardous substance or is in
any way responsible for any hazardous substance which" has been
removed under the superfund.274 Further, such persons "shall be
strictly liable, jointly and severally, without regard to fault, for all
cleanup and removal costs. '275 Explicit language such as this,

268. Id. at § 2, 1981 Cal. Legis. Serv. at 2619 (to be codified at CAL. HEALTH &
SAFETY CODE § 25363(c)).

269. Recall that it was just such an argument that was made by the Department of
Justice for CERCLA. See supra note 192.

270. See supra note 264.
271. This idea was developed at supra note 148.
272. Some of the issues are discussed in Note, Products Liability, Comparative Neg-

igence, and theAl1ocation of DamagesAmong Multiple Defendants, 50 S. CAL. L. REV.
73 (1976).

273. This is the Wisconsin approach. See Dippel v. Sciano, 37 Wis. 2d 443, 461-
62, 155 N.W.2d 55, 64-65 (1967).

274. N.J. STAT. ANN. § 58:10-23.1 lg(c) (West Supp. 1981).
275. Id.
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though not eliminating all issues, certainly clarifies some of them.
Florida, whose superfund covers oil spills only, directs the de-

partment administering the fund in recovery suits to plead and
prove causation only.

2 76 "It shall not be necessary for the depart-
ment in administering the fund to plead or prove negligence in
any form or manner. '277 The issue of joint and several liability is
not settled by the wording of the code. However, the strict nature
of liability seems clear.

C. Conclusion

While both the federal and California superfunds are worthy
attempts to provide a mechanism for the cleanup of the release or
threatened release of hazardous substances into the environment,
they do leave some significant questions unresolved. For exam-
ple, generators, transporters and disposers of hazardous sub-
stances do not know whether or not they will be jointly and
severally liable for cleanup expenses or whether or not contribu-
tion will be available in all cases and how it will work. While
some uncertainty in the reach and extent of legislation is inevita-
ble, given the large potential exposure for liable persons, the need
for clarity and precision in these statutes is great. The state's con-
tribution sections278 and the federal explicit-defenses section 279

are good examples of the kind of wording which is necessary.
However, until the courts and the legislatures add clarification

to these acts, potentially liable parties should use every precaution
to comply with both state and federal hazardous-waste statutes
and maintain thorough and accurate records of the hazardous
substances within their control. These steps will aid in preventing
liability initially and, should liability be found, will support ap-
portionment of possible damages.280

276. FLA. STAT. ANN. § 376.12(3) (West 1974).
277. Id.
278. Cal. Superfund, ch. 756, sec. 2, §§ 25362-25363, 1981 Cal. Legis. Serv. 2618-

19 (West) (to be codified at CAL. HEALTH & SAFETY CODE §§ 25362-25363).
279. CERCLA § 107(b), 42 U.S.C.A. § 9607(b) (West 1980 Laws Spec. Pamph.

1981).
280. At a recent two-day Superfund Conference held at the Stouffer's National

Center in Arlington, Virginia, on Dec. 14-15, 1981 and sponsored by the New York-
based Energy Bureau, Inc., Steven Ramsey of the Department of Justice advised com-
panies to keep records as to what types and quantities of materials they dumped or
stored. See [1981] HAzARDous WASTE LrTIGATiON REp. (ANDREWS) 1855.
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