The Law of Treaties and the Export of
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INTRODUCTION

The public generally sees toxic waste exports as a wrong, not a
legitimate activity. This perception is due, in part, to reports in-
dicating a pattern in which a rich country dumps its hazardous
wastes in a Third World country, often in an unsafe manner and
without properly informing the local community. Accounts of
such misdeeds abound.

In one notorious case, the ship Khian Sea left Philadelphia in
1986 carrying twenty-eight million pounds of toxic incinerator
ash. Misinforming Haiti that the ship carried “fertilizer ash,” the
ship’s operators dumped 3000 tons of hazardous waste on the
beach at Gonaives before the Haitian government rescinded per-
mission.! The Khian Sea then wandered about the oceans for
eighteen months, changed its name twice, changed its country of
registration at least as many times, and finally showed up in Sin-
gapore as the Pelicano with its cargo empty.2 The ship’s opera-
tors told reporters that they had legally disposed of the ash, and
later repeated that story to a U.S. federal grand jury.* They were
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3. I

4. Ship Operators Accused of Lying, WasH. Posr, July 15, 1992, at A4.

389



390 JOURNAL OF ENVIRONMENTAL LAW [Vol. 12:389

eventually indicted for perjury when investigators concluded that
the ash had actually been illegally dumped in the Indian Ocean.5

In 1988, the Nigerian government discovered that an Italian
company had been dumping toxic waste in its port city of Koko.6
An international furor ensued, forcing the Italian government to
take back the waste. In a dramatic twist, the ships sent by Italy
to retrieve the waste were denied docking permission at several
European ports. After traveling for several months, the ship fi-
nally returned to Italy, but not without local protests.”

In 1992, Italian and Swiss companies took advantage of the
confused political situation in war-torn, famine-stricken Somalia
to secure a $80 million, twenty-year contract for dumping toxic
wastes there. The contract was supposedly signed by the Somali
Minister of Health, but at the time none of the warring factions
in Somalia truly held power.8

The Third World reacted swiftly to these shipments. Following
the Koko dumping incident, the Nigerian government declared
the import of hazardous waste a capital crime.® The Organiza-
tion of African Unity (OAU) followed suit, passing a resolution
urging their members to ban all imports of waste chemicals, met-
als, and radioactive materials, calling such transactions “a crime
against Africa and the African people.”1© Meanwhile, Central
American nations, concerned that they might become the next
dumping ground, created the Central American Commission for
the Environment and Development, with the goal of developing
environmental guidelines and legislation.1? By May of 1992, Be-

5. Id

6. James Brooke, Waste Dumpers Turning to West Africa, N.Y. TiMes, July 17,
1988, at Al.

7. Steven Greenhouse, Europe’s Failing Effort to Exile Toxic Trash, N.Y. Times,
Oct. 16, 1988, at E6.

8. Didrikke Schanche, Somali Official Said to OK Toxic Dump, PHILA. INQUIRER,
Sep. 11, 1992, at Al6.

9. Millman, supra note 1. The government later enacted a decree making the
dumping of toxic waste punishable only by life imprisonment. Kingsley Moghalu,
Nigeria Gets Tough on Toxic Dumping, CHRISTIAN Sc1. MoNITOR, Mar. 30, 1989, at
6.

10. Organization of African Unity: Council of Ministers Resolutior on Dumping
of Nuclear and Industrial Waste in Africa, May 23, 1988, reprinted in 28 1.L.M. 568
(1989) [hereinafter OAU Resolution); see also Philip Shabecoff, Irate and Afraid,
Poor Nations Fight Efforts to Use Them as Toxic Dumps, N.Y. TiMEes, July 5, 1988, at
C4.

11. See David C. Scott, Central American Presidents Seek a Regional Solution to
Toxic Waste Imports, CHRISTIAN Sci. MONITOR, Mar. 10, 1992, at 5 (*Old tires for
Nicaragua. Contaminated incinerator ash for El Salvador. Radioactive boxes for
Honduras.”); see also Nathaniel C. Nash, Latin Nations Getting Others’ Waste, N.Y.
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lize, Panama, Guatemala, and Costa Rica had banned hazardous
waste imports.12

These news reports convey the notion that all exports of toxic
waste!3 are environmental hazards. However, that notion is not
necessarily correct. A country that lacks safe disposal facilities
for the unrecyclable toxic wastes it generates faces three choices:
(1) disposing of the wastes locally (and, by hypothesis, in an un-
safe manner); (2) halting waste generation; or (3) shipping the
wastes elsewhere, preferably somewhere with safe disposal facili-
ties. If the country continues its waste-generating economic ac-
tivities, it must allow its wastes to be disposed of safely outside its
boundaries. Thus, as long as hazardous wastes are generated,
their international transport should be permitted and regulated,
rather than banned.4

A question arises: Should the regulation of transboundary
transport of hazardous waste take the form of individual states’
domestic laws or international law? To some, it may be intui-
tively obvious that international problems ought to be solved by
international law.s Even if this assertion were generally true, it

Times, Dec. 16, 1991, at A10 (suggesting that African restrictions on imports con-
tribute to the West’s interest in Latin America).

12. Scott, supra note 11. May, 1992 is used as a time mark because that is when
the Basel Convention, the topic of this comment, went into effect. See infra note 127
and accompanying text.

13. Because of the narrow scope of this Comment, the words “international trans-
port,” “transboundary transport,” “transfrontier transport,” and “export” will be
used interchangeably. By using the word “export,” however, this Comment does not
ignore the fact that it takes two to export and the problem may well lie in the impont
side of the waste movement. Likewise, the words *“toxic” and “hazardous”™ will be
used interchangeably.

14. Some have argued that the generation of hazardous wastes is not inevitable
and that waste minimization is in fact profitable. See Joseph R. Biden Jr., A New
Direction for Environmental Policy: Hazardous Waste Prevention, Not Disposal, 17
Envtl. L. Rep. (Envtl. L. Inst.) at 10400 (1987). Some environmental groups have
called for a ban on international transport of hazardous waste as a means to force a
reduction in its production. See Waste Export Control, Hearing Before the Sub-
comm. on Transportation and Hazardous Materials of the Comm. on Energy and
Commerce, 101st Cong., 1st Sess., 157 (1989) (testimony of Jim Vallette, Intemna-
tional Waste Trade Project Coordinator, Greenpeace) [hereinafter House Hearing).

This Comment does not address that issue. Suffice it to say that the call for a ban
is not inconsistent with the assertion that as long as hazardous wastes are produced,
safety efficiency may be achieved by allowing some form of international transport.
Indeed, banning transboundary waste transports without some paralle! measures to
reduce waste generation will only force local disposal, leading to a proliferation of
waste disposal sites—a true nightmare for regulators trying to ensure safety.

15. See, e.g., Developments in the Law—International Environmental Law, Part
IV, Assent to and Enforcement of International Environmental Agreements, 104
Harv. L. Rev. 1550 (1991) (citing Note, Carbon Dioxide’s Threat to Global Climate:
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may not be true for all of international law. This Comment ex-
amines the effectiveness of one form of international law, namely
multilateral treaties, as a tool for environmental protection.

All states have the sovereign right to unilaterally ban imports
of hazardous waste into their territories.!¢ This is theoretically
possible, but may not be practical, as the importing state may not
have the resources necessary to enforce the ban. In fact, the sto-
ries above illustrate the futility of unilateral bans. The waste may
be imported clandestinely, the government may be misled about
the nature of the imported materials, or a landowner may accept
waste without the government’s knowledge. An international
agreement on the control of hazardous waste exports will require
the exporting country to participate in the control. For exports
from a developed to a developing country, this will serve as a de
facto transfer of enforcement technology and resources.

This Comment examines the Basel Convention on the Control
of Transboundary Movements of Hazardous Wastes and Their
Disposal.’? Part I looks at the framework of international law
governing toxic waste exports. It examines the intrinsic nature of
international treaties, and considers what makes an international
treaty “good” or “bad.” Part II analyzes and evaluates the Basel
Convention and its predecessors, providing details of the political
aspects of the Basel Convention and a political understanding of
the level of environmental protection the Convention provides.
Part III examines the effects of the Convention in various regions
of the world, both in terms of legislative actions and real-life

An International Solution, 17 Stan. J. INT'L L. 389, 402 (1981)) [hereinafter Devel-
opments Part IV].

16. There is one notorious exception, examined infra notes 213-217 and accompa-
nying text, for members of the European Community, Each has agreed not to im-
pede intra-community commerce, and so cannot unilaterally block waste imports.

The United States has a similar domestic rule under City of Philadelphia v. New
Jersey, 437 U.S. 617 (1978) (states may not block waste imports from other states, as
such ban would unconstitutionally burden interstate commerce). See also Rollins
Envtl. Servs. v. St. James Parish, 775 F.2d 627 (5th Cir. 1985) (holding that cities and
counties may not keep out hazardous waste dump sites).

17. Open for signature Mar. 22, 1989, reprinted in 28 1.L.M. 649 (1989) [hereinaf-
ter Basel Convention]. This Comment does not examine issues not related to the
Basel Convention, such as the transport of hazardous waste within a country, the
transport of low level radioactive waste, which is regulated by the International
Atomic Energy Agency, and the disposal of wastes from the normal operations of
ships, which is governed by the Protocol of 1978 Relating to the International Con-
vention for the Prevention of Pollution from Ships. See Marian N. Leich, Contempo-
rary Practice of the United States Relating to International Law; Transboundary
Movements of Hazardous Wastes: Basel Convention, 85 Am. J. INT’L L. 668, 674
(1991).
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problems, and evaluates whether the Convention is effective in
practice. This Comment concludes that international agreements
cannot by themselves effectively regulate the transboundary
shipment of hazardous toxic waste, but they can help impose
minimum standards on reluctant nations, and also spur other ef-
forts by serving as foundations on which stronger domestic regu-
lations can be built.

L.
THE INTERNATIONAL LAW FRAMEWORK

There are three traditionally recognized sources of interna-
tional law: conventional international law, customary law, and
general principles of law.1#¢ Conventional law consists of treaties,
conventions, and other express agreements among the states.!®
Customary law consists of those rules created by the general and
consistent practice of the states.2? The third source, general prin-
ciples of law, embodies the common themes in the domestic laws
of the states.2! International environmental law consists almost
entirely of treaties?? and, therefore, has all the advantages and
pitfalls that treaties have.

18. MARrRk W. JANIS, AN INTRODUCTION TO INTERNATIONAL LAw 4-5 (1988).

19. Id. at 4.

20. Id. at 36. Within customary law is a special subset called jus cogens, or per-
emptory norms, consisting of those principles which are considered so compelling as
to invalidate all other rules that are in conflict with it. /d. at 53-54. Professor Janis
does not seem to consider jus cogens as part of customary law, because the latter
needs consent by the states, but not the former. However, a principle can achieve
the compelling status of jus cogens only if it has been accepted and practiced by
many, if not most or all, states. Jus cogens, then, must first be customary law. The
term “peremptory norm” is that used by the 1969 Vienna Convention on the Law of
Treaties, May 23, 1969, art. 53, 1155 U.N.T.S. 331 [hereinafter Vienna Convention}.

21. JaNIs, supra note 18, at 5. This category includes natural law, those rules that
are natural to the organization of all communities and so are adaptable to the com-
munity of nations. Id. at 50-53. Some international lawyers, do not concede that
there is such a thing as a rule adaptable by all nations. For example, marxist theo-
rists consider capitalist and socialist states to be fundamentally different because
they are “based on radically dissimilar socio-economic foundations.” Id. at 53;
NGUYEN Quoc DiNH ET AL., DrROIT INTERNATIONAL PusLic 70 (1980).

22. See Developments in the Law—International Environmental Law, Part 111
The Creation of International Environmental Agreements, 104 Harv. L. Rev. 1521,
1521 (1991) [hereinafter Developments Part I11]. There are exceptions to this gener-
alization. For example, at customary law, a state is required to notify affected states
of an event having possible adverse environmental effects. However, after the So-
viet Union failed to give the necessary notices following the Chernobyl nuclear
power plant explosion, the rule was codified. ALEXANDRE Kiss & DINAH SHELTON,
INTERNATIONAL ENVIRONMENTAL Law 106 (1991).
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A. The Nature and Law of Treaties

A treaty is an “agreement concluded between [s]tates in writ-
ten form and governed by international law, whether embodied
in a single instrument or in two or more related instruments and
whatever its particular designation.”? A treaty is formed in two
steps: first, representatives of the states negotiate and sign the
treaty;24 then, it must be ratified by each state.25 The principle of
pacta sunt servanda makes treaty obligations binding on the rati-
fying states.26

Like contracts and unlike other sources of international law,??
treaties are agreed to by the party states and adaptable to any
and every subject matter. Applied in the area of environmental
law, treaties can be negotiated and concluded on any new envi-
ronmental concern.2?2 However, treaties’ main value—that they

23. Vienna Convention, supra note 20. This definition technically does not in-
clude those treaties concluded by an international body with a state or another inter-
national body, which is covered under the Vienna Convention on the Law of
Treaties Between States and International Organizations or Between International
Organizations, opened for signature Mar. 21, 1986, art. 2, § 1(a)(i), reprinted in 25
I.L.M. 543 (1986). The definition given also does not include any unwritten interna-
tional agreement. Janis, supra note 18, at 14. Although these distinctions are noted
here, they play no significant part in this Comment.

24. Domestic laws of the party state determine who has the power to negotiate
treaties. JANIs, supra note 18, at 16. The act of signing a treaty signifies the adop-
tion and authentication of the text being signed. Id. at 17.

25. Id. at 18. The method of ratification is an issue of both domestic and interna-
tional law. Id. at 18-19. The treaty itself may set forth terms regarding notification
of ratification, e.g., an exchange of instruments of ratification. Id. at 19. For a short
but illuminating view on the political aspect of the negotiation and ratification pro-
cess in the United States, see President Jimmy Carter, Jackson H. Ralston Lecture:
Principles of Negotiation, 23 Stan. J. INT'L L. 1 (1987).

26. JANIs, supra note 18, at 9-10. Pacta sunt servanda, literally “agreement must
be observed,” has its origin in customary international law and is said to have the
force of peremptory norms. Id. at 11, 54. It has since been codified into conven-
tional international law. Vienna Convention, supra note 20, art. 26.

27. No claim is made here that treaties are like contracts, only that treaties have
certain aspects that are like contracts. See generally EVANGELOS RAFTOPOULOS,
THE INADEQUACY OF THE CONTRACTUAL ANALOGY IN THE LAW OF TREATIES
(1990) (arguing that while treaties are like contracts in form, they are unlike con-
tracts in interpretation and enforcement).

28. E.g., Antarctic Treaty, Dec. 1, 1959, 402 U.N.T.S. 71; Protocol on Environ-
mental Protection to the Antarctic Treaty, Oct. 4, 1991, 30 I.L.M. 1455 (exploration
of the Antarctic); Convention on the Protection of the Rhine Against Pollution by
Chlorides, Dec. 3, 1976, 1124 U.N.T.S. 375 [hereinafter Rhine Agreement) (re-
dressing the polluting of the Rhine river); Vienna Convention for the Protection of
the Ozone Layer, Mar. 22, 1985, reprinted in 26 1.L.M. 1516; Montreal Protocol on
Substances that Deplete the Ozone Layer, Sep. 16, 1987, reprinted in 26 1.L.M. 1541
[hereinafter Montreal Protocol]; London Adjustments and Amendments to the
Montreal Protocol on Substances that Deplete the Ozone Layer and Non-Compli-
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are binding on the party states—also causes their major draw-
back: they encroach upon the states’ sovereignties.

1. Sovereignty

A state that is party to a treaty is bound by its terms, which,
like all legal obligations, will require that the state take some ac-
tion, refrain from taking some action, or both. This rule conflicts
with the rule that states are sovereign and free to do or not to do
whatever they choose.?® The conflict between these two norms is
usually resolved in favor of the former, on the theory that states
willingly surrender parts of their sovereignties when they agree
to a treaty.30

A corollary follows that a state will not agree to a treaty that
encroaches too much on its sovereignty.3! Normally this is not a
problem. A state will agree to a treaty if it thinks the value of the
sovereignty that it surrenders is less than the value of what it gets
from the treaty, i.e. what it gets from the reciprocal surrendering
of sovereignty by the other party state. In matters of foreign re-
lations, a state is quite willing to restrain its international behav-
ior in exchange for the right to restrict another state’s
international behavior. Thus, in an arms control agreement, state
X may agree to stockpile fewer nuclear missiles (presumably to
fight state Y), in exchange for state Y having fewer missiles to
fight it.

However, environmental treaties typically seek to regulate the
behavior not of the states but, via the states, of their citizens.32 A
state is thus asked to shape its domestic laws in a certain way,
possibly at a considerable political cost. At the same time, it is

ance Procedure, June 29, 1990, reprinted in 30 I.L.M. 541 (1991) (redressing the de-
pletion of the ozone layer).

29. The concept of state sovereignty, self-evident as it is today, has not always
been the norm. During the nineteenth century, colonial powers set up “protector-
ates” in their colonies, creating supposedly independent states without sovereignty.
See, e.g., HOANG VAN CHI, FrRoM CoLontaLisM TO Communiss 11 (1964) (north-
ern and central parts of Vietnam were set up as protectorates of France). In Europe,
before Reformation all Christian states were vassals of the Papacy. In that sense,
England was the first European state to become sovereign. NGuyen Quoc, supra
note 21, at 35. A system of sovereign states was not created in Europe until the
signing of the Treaties of Westphalia. Id. at 36-7. In an ironic twist of history, the
Holy See is now considered a prime example of a state with unclear sovereignty. Id.
at 373-77.

30. Conversely, the act of agreeing to a treaty is itself an exercise of sovercignty.
NcuyEeN Quoc, supra note 21, at 119.

31. See Developments Part IV, supra note 15, at 1553.

32. Id. at 1551.
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not clear exactly what it is the state gets from the other treaty
parties. The exchange is not transparent, and the loss of sover-
eignty too obvious. While any state can make this complaint,
Third World nations, whose sovereignties are often violated in
other contexts3? are most likely to raise the issue. Efforts to
limit the ivory trade,34 protect rain forests,3S and ban the produc-
tion of ozone-depleting chemicals3¢ have all been met with resist-
ance from Third World countries. By complying, these countries
have to limit their economic developments without clearly re-
ceiving benefits from the reciprocal compliance by the developed
world.3? International environmental obligations, therefore, are
viewed as an invasive regulation of the internal economic affairs
of the Third World, or worse yet, as a cynical attempt by the First
World to maintain its economic advantages.38

2. Free-Riders

The flip side of the problem of sovereignty is that of free-rid-
ers.3® From a sovereignty point of view, a benefit that is unclear
will not convince a state to cede sovereignty and agree to a
treaty. From a free-ride point of view, a benefit that is not lim-
ited to the treaty parties will not entice a state to become one.
Instead, some states may choose to shoulder no burden and still

33. The most notable examples are treaties for the maintenance of a foreign
power’s military bases in a Third World country. See INGriD D. DE Lupris, INTER-
NATIONAL LAW AND THE INDEPENDENT STATE 200-19 (2d ed. 1987).

34. Convention on the International Trade in Endangered Species of Wild Fauna
and Flora, Mar. 3, 1973, 993 U.N.T.S. 243 [hereinafter CITES]); see Dennis McAu-
liffe, Jr., U.N. Conference Bars Ivory Imports, WasH. Post, Oct. 17, 1989, at A13
(Five southern African countries would not abide by the ban on ivory trade, calling
American environmentalists “fat little puppies from urban environments who don’t
know a thing about African reality”).

35. See, e.g., Eugene Linden, Playing with Fire, TIME, Sep. 18, 1989, at 76 (Brazil
considers criticism of its management of the rain forests “unjust, defamatory, cruel
and indecent”).

36. Supra, note 28; see Jonathan C. Randal, Third World Seeks Aid Before Joining
Ozone Pact, WasH. PosT, Mar. 7, 1989, § 1, at Al6.

37. This analysis ignores the impact a country’s compliance has on its own envi-
ronment. First, such a purely domestic effect should have no bearing on the coun-
try’s rational valuation of the international treaty. In addition, although sometimes
an international treaty can help enact legislation over domestic opposition, the lat-
ter, if well-organized, would have prevented the government from agreeing to the
treaty in the first place.

38. Linden, supra note 35, at 78.

39. For an exposition of the problem of free-riders in economics, see, for example,
HarvEY Rosen, PusLic FiNance 70-72 (1988); HAL VARIAN, INTERMEDIATE
MicroEcoNoMICS 574-76 (1987). See also Developments Part 111, supra note 22, at
1534-37.
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derive advantages from the fact that others adhere to the limita-
tions imposed by the treaty.+0

For example, all states in a given area benefit from a reduction
in the emission of sulfur oxide, a chemical that causes acid rain.
If these states negotiate a treaty for that purpose, some may hold
out and let the others take the burden of implementing cleaner
emissions.*! While the hold-out state continues to emit the same
amount of sulfur oxide, it nonetheless benefits from the reduc-
tion of aggregate emission. As a result, either there will be more
sulfur oxide than desirable, or the other states will have to reduce
more than their fair share of emission in order to achieve the
necessary environmental protection. If the success of the treaty
depends on uniform implementation by all relevant states, a free-
rider can make it difficult for an agreement to be reached, even
among the rest of the states.*2

One solution that has been used is to isolate the free-rider.+3
Nations that are parties to a treaty are prohibited from carrying
out the regulated transaction with non-parties.** Although this
pay-to-play approach may create an incentive for states to join, it
has the peculiar nice-guys-finish-last effect that if such a prohib-

40. Game theorists analyzing the collective-action scenario have concluded that in
groups with three or more members, free-riding will occur if all members act ration-
ally. Per Molander, The Prevalence of Free-Riding, 36 J. CoNFLICT RESOLUTION
756, 768 (1992).

41. The concern here is with a free-rider who should otherwise be a party to the
treaty, i.e. one whose participation is needed for the treaty’s effectiveness. The mere
fact that someone is getting a free ride should not prevent the relevant parties from
concluding the treaty. Some would consider the “pure” free-rider to be different
from the type of free-rider discussed here. See, e.g.. Developments Part 111, supra
note 22, at 1534. While a “pure” free-rider causes the remainder of the parties to be
worse off than total cooperation, the parties may still cooperate if cooperation is
better than complete defection. Some game theoreticians have suggested, however,
that if not enough cooperators are left, the remaining parties will cease cooperating
simultaneously. See Robert Axelrod & Douglas Dion, The Further Evolution of Co-
operation, 242 Sci. 1385, 1386 (1988).

42. That fate has befallen the Organization of Petroleum Exporting Countries’ oil
production quota agreements, with all members holding out for concessions from
everybody else. See, e.g., Barbara Rudolph, OPEC Takes a Stand, Maybe, TiuE,
Aug. 18, 1986, at 36.

43. If the multi-national negotiations were viewed as an n-person Prisoner’s Di-
lemma, the use of isolation (commonly called ostracism) helps encourage coopera-
tion among the participants. Axelrod & Dion, supra note 41, at 1386.

44, See Geoffrey Palmer, New Ways to Make International Environmental Law, 86
Awm. J. InT’L L. 259, 276 (1992). The Basel Convention adopts this approach: parties
may not transport hazardous waste to or from non-parties. Basel Convention, supra
note 17, art. 4 § 5. This is also the approach taken by the Montreal Protocol, supra
note 28, art. 4, and by CITES, supra note 34, art. 10.
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ited transaction does take place, it is the party-state that will be
in violation of the treaty and thus subject to any penalty or sanc-
tion, not the hold-out free-rider state.

3. Compliance and Verification

A treaty is also vulnerable after it has been concluded. As a
general rule, a state that agrees to a treaty must execute it in
good faith.4> This rule gives practical meaning to pacta sunt ser-
vanda by putting into context the binding nature of treaties. The
concrete meaning of “good faith” has been shaped by practice.46
Broadly speaking, good faith requires that the parties refrain
from fraud, adhere to the purpose of the treaty, and affirmatively
work to advance its spirit.#’ In that sense, the treaty is controlled
not only by its wordings but also by the agreed intent of the
parties.*8 '

It is not always clear whether a party is complying in good faith
to a treaty.?® Unlike private contracts, most activities that a state
may conduct in violation of a treaty take place within its own
sovereign territory, and so are difficult to detect. Often, interna-

45. Vienna Convention, supra note 20, art. 26. Although good faith is an abstract
concept difficult to define, that has not prevented lawyers from trying. E.g., Vienna
Convention, supra note 20, art. 18 (good faith means to “refrain from acts which
would defeat the object and purpose” of the treaty); UCC § 1-201(1990) (“honesty
in fact”); RESTATEMENT (SECOND) OF CONTRACTSs § 205 cmt. a (“faithfulness to an
agreed common purpose and consistency with the justified expectations of the other
party™).

46. NguYeN Quoc, supra note 21, at 208.

47. Id.

48. For example, a clause in the Versailles Peace Treaty prohibits discrimination
against Polish nationals in the Free City of Danzig. Treaty of Peace Between the
Allies and Associated Powers and Germany, June 28, 1919, 1919 Gr. Brit. TS No. 4
(Cmd. 153), 225 Parry’s TS 188 (ending World War I). This clause was interpreted
to prohibit facially neutral laws that had a discriminatory effect on Poles, even
though the language of the Treaty did not prohibit such laws. P.C.IJ. Advisory
Opinion #36, Feb. 4, 1932, at 28, reprinted in WorLD Court REPORTs 806 (Manly
O. Hudson ed. 1969). (The city of Danzig was given international status by the Ver-
sailles Peace Treaty, to be used as a port by Poland without being actually annexed
to it. Its laws, therefore, needed to conform to the treaty’s standards. After World
War II, the city was made a part of Poland and renamed Gdansk. NGuyen Quoc,
supra note 21, at 376.)

This is not to say that the wording of a treaty has no value. In fact, the text of a
treaty should be the primary source from which the intent is deduced. Vienna Con-
vention, supra note 34, art. 31(1); see also JaNis, supra note 18, at 25-26; NGUYEN
Quoc, supra note 21, at 247-50.

49. During the post-détente period, a frequent and often unverifiable complaint
raised by both the United States and the Soviet Union was that the other was violat-
ing their arms control agreements.
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tional non-governmental organizations (NGOs) have served as
watchdogs to make sure countries adhere to their international
obligations.’® NGOs have the advantage of not having to follow
any government’s political agenda, and are usually zealous in en-
suring that treaties are carried out in good faith. Some NGOs
are also known to be adept at swaying international public opin-
ion, and can use that reputation to influence local governments.5!
On the other hand, any government that is unhappy with an
NGO can restrict or ban its activities.>> Relying on NGOs is
therefore not the complete solution.

To ensure compliance, some treaties allow for mutual verifica-
tion by the parties.>® Others designate an international agency—
sometimes created ad hoc—as the competent authority to verify
compliance.>* The use of international agencies is particularly at-
tractive with respect to international environmental problems.
Often, these agencies have more staff and funding than develop-

50. An example of an NGO is Greenpeace, which advocates for environmental
protection.

51. Greenpeace has accumulated a mixed record in influencing governments, but
is generally very adept at calling attention to certain environmental problems. See
generally Tyler Marshall, Flair for Publicity: Greenpeace: A Maverick Protest Group,
L.A. Times, May 31, 1986, at 1.

52. This assumes that the government can change domestic laws to allow such a
ban. In the United States, such a ban may be unconstitutional. See, e.g., Aptheker
v. Secretary of State, 378 U.S. 500 (1964) (holding Subversive Activities Control Act
banning Communist party members from applying for, using, or attempting to use a
passport violative of First Amendment).

Examples abound of human rights groups being banned from countries commit-
ting atrocities against its citizens. HumAN RIGHTs, a publication that tracks human
rights situations around the world, contains frequent accounts of human rights moni-
toring groups being closed down, their individual members jailed or expelled from
various countries.

53. These include treaties of such an adversarial nature that neither side would
trust anyone else to do the verification. For example, most of the haggling in arms
control negotiation between the United States and the Soviet Union was over mu-
tual verification procedures. See, e.g., VERIFICATION AND ARMs ConTroL (William
C. Potter ed., 1985).

54. These include most multilateral treaties, where there may be too many parties
to allow all mutual verification. E.g., the Rhine Agreement allows for monitoring by
the International Commission for the Protection of the Rhine against Pollution.
Rhine Agreement, supra note 28, arts. 10-11. Also included in this category are
treaties with strong repercussions in international politics, or when the parties in-
volved cannot trust each other not to make frivolous claims of violations, or both.
E.g., the 1991 agreement on Kampuchea provides for a United Nations Transitional
Authority to practically run the country according to the terms of the agreement.
Paris Conference On Cambodia: Agreements Elaborating the Framework for a
Comprehensive Political Settlement of the Cambodia Conflict, art. 2, October 23,
1991, U.N. Doc. A/46/608, Sf23177, reprinted in 31 LLM. 174, 184 (1992).
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ing countries can give to their national agencies. Given the polit-
ical as well as scientific complications involved, international
agencies can help maintain objectivity in monitoring compliance
and provide scientific expertise to nations that need it. Finally,
because the agencies were designated by the treaty to be the
monitoring and enforcing entities, they cannot be unilaterally
prevented from doing their work.5s

4. Breach and Enforcement

The best way to ensure compliance is to provide disincentives
against breach. However, treaties are traditionally self-policing
and silent on the issue of breach, and instead rely on politics to
provide the necessary disincentives. A state that breaches its in-
ternational obligations risks being branded ‘untrustworthy and
may find it difficult to conclude more treaties.5¢ Thus, it is often
good politics for states to fulfill their treaties.5?

On the other hand, the breaching party may pre-empt the po-
tential negative political effects by denying any breach and in-
stead claiming that the terms of the treaty allow its actions.
While gross distortions of treaty terms will probably not help,
reasonable yet self-serving interpretation of ambiguous terms
will at least mitigate negative public opinions. It is in such cases
that an authoritative interpretation is needed. Some treaties
foresee this event and designate a tribunal for that purpose.s®
Alternatively, the United Nations Charter empowers the Inter-
national Court of Justice (“ICJ”) to interpret all treaties, make

55. Such a ban would be a facial violation of the terms of the treaty. But when a
country does not want to abide by the terms of a treaty and is not concerned that
other countries know, it will not hesitate to obstruct the work of the international
agencies. For example, in the aftermath of the Persian Gulf War, Iraq did not hesi-
tate to obstruct in various ways the work of United Nations inspection teams, violat-
ing peace treaty terms allowing those teams unlimited access in its search for
weapons of mass destructions. See, e.g., Art Pine & Melissa Healy, Bush Decides on
Major Iraq Raids if Defiance Goes On, L.A. TIMEs, Jan. 13, 1993, at Al (Iraq re-
fused to allow flights by U.N. planes carrying U.N. inspectors); Art Pine & Douglas
Jehl, U.N.-Iraq Accord Ends Threat of Allied Strike, L.A. TiMEs, July 27, 1992, at A1l
(Iraq blocks U.N. inspectors’ access to ministry building).

56. WERNER LEvi, LAw AND PoLiTics IN THE INTERNATIONAL Sociery 95
(1976).

57. Id.

58. For example, the Rome Treaty which created the European Community also
created the European Court of Justice to hear disputes involving the treaty itself.
TREATY ESTABLISHING THE EUROPEAN Economic CoMmuniTY [hereinafter EEC
TrREATY], art. 177; see also Janis, supra note 18, at 221-28; NGuYeN Quoc, supra
note 21, at 243.
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factual findings, and determine reparations.’® The ICJ has
proven itself to be an eminent, albeit only occasional, actor in
international law,% but its effectiveness is restricted by the facts
that it has no enforcement authority and that only governments
that voluntarily consent can be parties before it.5? NGOs and
individuals, often the most zealous enforcers of international en-
vironmental obligations, have no standing before the ICJ.

One solution is to build into the treaty a mechanism for au-
thoritative interpretation, as well as clear disincentives for
breach. A provision that makes a polluter responsible for its own
waste will provide incentive for states to fulfill its environmental
obligations and enforce related domestic laws. In this context, a
liability regime plays an important part in international environ-
mental treaties.5?

B. The Effects on Environmental Treaties

All of the above pitfalls of treaties can affect the making, the
contents, and the implementation of environmental treaties.
Sovereignty concerns often result in propounding general princi-
ples rather than specific requirements.6* Treaty obligations then
become ambiguous, and, since ambiguities are resolved in favor
of state independence,$* the result is less protection for the envi-
ronment than was intended. In order to win over the free-riders,
negotiators may soften the requirements for compliance, again
lessening the level of environmental protection.85 Issues of ver-
ification tend to be technical and lack the glamour of grandiose
environmental schemes, so they may be resolved in ways that do
not assure an adequate level of environmental protection.

To be effective, negotiators for environmental treaties ought to
resist such tendencies. To enhance compliance, appropriate in-
centive and disincentive should be provided. Thus, technical

59. Statute of the International Court of Justice, as annexed to the Charter of the
United Nations, 59 Stat. 1055, T.S. No. 993, June 26, 1945, art. 36(20) [hereinafter
ICT Statute].

60. See Janis, supra note 18, at 100-01.

61. ICJ Statute, supra note 59, art. 34.

62. Cf. Kiss & SHELTON, supra note 22, at 348-60 (discussing problems in setting
up an effective international liability regime for environmental harms).

63. New Zealand’s Sir Geoffrey Palmer calls this approach the “soft law” method
to “secure agreement where agreement may otherwise not be achieved.” Palmer,
supra note 44, at 269-70.

64. See Levi, supra note 56, at 55, n.1.

65. Developments Part II1, supra note 22 (*Hold-out problems frequently necessi-
tate lowest-common-denominator solutions that result in underregulation™).
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assistance should be provided for countries that may not be able
to afford it,°¢ and definite liability should be imposed on viola-
tors.? International agencies and NGOs should be allowed wide
participation in providing assistance as well as verifying
compliance.

These concerns about international treaties’ effectiveness in-
form analysis of existing waste export agreements.

IL
THE BASEL CONVENTION AND ITS PREDECESSORS

The Basel Convention represents the culmination of efforts by
the United Nations Environmental Programme (UNEP) to bring
together waste exporting and importing nations to work out a
feasible mechanism of controlling the transboundary transports
of hazardous waste. Most of these nations, however, were al-
ready parties to various international agreements on the same
problem. Some of these agreements seek to regulate waste ex-
ports, while others seek to ban them outright. This Part exam-
ines the Basel Convention in the historical context of its
predecessors, thus bringing out the influences the differing ap-
proaches bear on the Basel Convention.

A. Previous International Agreements

Before the Convention, many countries took it upon them-
selves to regulate the import and export of hazardous waste.
Some do so exclusively by domestic laws,58 while others supple-
ment domestic laws with bilateral or regional agreements. This
section surveys some of these agreements.

66. This is in fact the demand made by China and India during the Montreal Pro-
tocol negotiations. Randal, supra note 36. The issue was finally resolved when in-
dustrialized countries agreed to a technological transfer clause in the Protocol.
Glenn Frankel, Governments Agree on Ozone Fund; Negotiations Speed Pace of
CFC Ban, WasH. PosT, June 30, 1990, at Al.

67. This is not always possible. For example, monetary damage cannot be accu-
rately assessed against a nation causing excessive harm to the ozone layer, nor can
such damages be accurately distributed among the “victim” nations. Proving causa-
tion will also be problematic.

68. For example, the U.S. enacted the Resources Conservation and Recovery Act
(RCRA), 42 U.S.C. §§ 6901-6987 (1988), to track hazardous waste from “cradle to
grave.” For a description of RCRA, see, e.g., David P. Hackett, An Assessment of
the Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes and Their Disposal, 5 Am. U. J. InT’L L. & PoL’y 291, 298-303 (1990).
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1. The Organisation for Economic Cooperation and
Development (OECD)

The OECD grew out of Europe’s post-World War II recon-
struction efforts and now consists of twenty-four industrialized
nations.®® Before the Basel Convention was enacted, OECD ac-
tions consisted of two separate decisions:™ The first decision
(“Movements Decision”) regulates transports among OECD
members,”! the second (“Exports Decision”) between members
and nonmembers.”

The Movements Decision contains only one binding term:
“Member countries shall control the transfrontier movements of
hazardous waste and . . . shall ensure that the competent authori-
ties of the countries concerned are provided with adequate and
timely information concerning such movements.”??

The decision sets forth, as nonbinding recommendations, gen-
eral principles on transport of hazardous waste, for example, that
a member nation manage wastes “in such a way as to protect
man and the environment,””* apply laws and regulations “as
stringently in the case of waste intended for export as in the case
of waste managed domestically,”? and prohibit a waste export if
there is objection from a country involved.”s

69. The members of the OECD are Australia, Austria, Belgium, Canada, Den-
mark, Finland, France, Germany, Greece, Iceland, Ireland, Italy, Japan, Luxem-
bourg, Mexico, Netherlands, New Zealand, Norway, Portugal, Spain, Sweden,
Switzerland, Turkey, the United Kingdom, and the United States.

70. OECD decisions are binding on the signatory states, recommendations are
not. Convention on the Organization for Economic Co-operation and Develop-
ment, Dec. 14, 1960, 12 U.S.T. 1728, art. 5(a). It is not unusual for international
alliances to make nonbinding recommendations and other pronouncements as a way
to endorse a particular approach to a given problem without encroaching on the
member states’ sovereignty.

71. Organisation for Economic Cooperation and Development, Council Decision
and Recommendation on Transfrontier Movements of Hazardous Waste, Feb. 1,
1984, OECD C(83)180(Final), reprinted in 23 LL.M. 214 (1984), Annex, para. 1
[hereinafter Movements Decision]. Australia and Greece abstained.

72. OECD Council Decision - Recommendation on Exports of Hazardous Wastes
from the OECD Area, June 5, 1986, OECD C(86)64 (Final), reprinted in 25 I.L.M.
1010 (1986) [hereinafter Exports Decision]. Australia abstained. Because OECD’s
membership constitutes almost all of the world’s developed nations (South Korea
and Taiwan seem to be the only industrialized non-members), see supra note 67, this
Decision practically regulates all exports from the developed to the Third World.

73. Movements Decisions, supra note 71, at General Principles, art. I.

74. Id., at General Principles, § 1.

75. Id., at General Principles, { 4.

76. Id., at General Principles, § 8.
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Unfortunately, these recommendations do not bind the mem-
bers. Besides propounding grand principles, the Movements De-
cision only requires that countries involved in a waste exporting
plan be told about it. Even the scope of the information required
is not clear.”” It is even unclear whether actual consent is re-
quired or whether tacit consent can be implied by a lack of
response.’®

The generally liberal regulation of toxic waste transport within
OECD reflects the volume of the business. Each year, it is esti-
mated that two million tons of toxic waste are exported from
OECD countries,”® at least eighty percent of which is destined
for another OECD member.8° Imposing stricter controls would
reduce these shipments, but would also disrupt the industrial ac-
tivities that produce them.8! The loose standards probably result
from a desire to protect OECD’s industrial base, plus a compla-
cent confidence that private industries are able and willing to
properly ship and dispose of its hazardous waste.

The Exports Decision,$2 regulating the movement of wastes
from OECD member countries to non-members, contains
stricter standards. This decision requires that members do the
following: first, monitor exports of hazardous wastes and set up
authorities with the power to prohibit such exports when appro-
priate; second, use “no less strict” standards on controlling ex-
ports to non-members than to members; third, prohibit any
export without the consent of the importing country or notifica-
tion of the transit countries; and fourth, prohibit the export if the
intended disposal facility is not “adequate.”®® Like the Move-
ments Decision, this decision also fails to specify the type of in-

77. Hackett, supra note 68, at 309.

78. Id.

79. John Hunt, Waste Management; Climate of New Rules, FINANCIAL TiMEs,
Nov. 26, 1991, at 1. Estimates of toxic waste exports vary from year to year and also
according to who does the estimating. These fluctuations are mostly due to different
definitions of toxic waste.

80. The number is 80% for the European members of the OECD. Steven Green-
house, U.N. Conference Supports Curbs On Exporting of Hazardous Waste, N.Y.
Times, Mar. 23, 1989, at Al. Japan maintains a policy of not exporting waste.
House Hearing, supra note 14, at 221 (document supplied by Greenpeace). Austra-
lia and New Zealand’s only known exports of waste consist of shipments to the
United Kingdom. Id. at 218 & 223 (document supplied by Greenpeace). Of the
waste exported by the U.S., between 80 to 90% is to Canada. Id. at 24 (statement by
Rep. John Conyers, Jr.).

81. Hackett, supra note 68, at 309-10.

82. Supra note 72.

83. Id,JL
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formation required for notification of the transit countries, or the
form of consent required of the importing country. In addition,
consent is not required of the transit countries,?* even though
these countries bear the risk of leakage or accidents involving the
wastes.

The stricter standards of the Exports Decision are probably
due to its timing. Two years after the Movements Decision, the
OECD countries must have seen the effect of enacting limited
measures: to avoid the regional controls, waste producers could
simply ship the waste to nonmember nations.85 By the time the
Exports Decis:on was enacted, the OECD had realized that it
ought to be concerned about the environment in all waste im-
porting countries, whether OECD members or not.86

Nonetheless, both OECD decisions suffer from the lack of
both specific consent and notification requirements and of a lia-
bility regime for waste dumping. Thus, it is possible for a waste
producer to give ambiguous notification to the importing coun-
try, wait a while, claim that silence implies tacit consent, ship the
wastes, then leave the importing country with the unwanted gar-
bage. With adequate notification, the importing country could
have prohibited the import in time. With clear prior consent re-
quirements, the exporting country could have blocked the ex-
port. Finally, an exporter-pays liability regime for unsafe
dumping would have provided an incentive for the exporting
country—which benefits from the economic activities that gener-
ated the wastes—to better monitor and control waste exports.5?
This makes even more sense when the export is to a Third World
country, because the exporting country has the better technical
capability to identify and control waste export schemes that are
harmful to the environment.

84. The Exports Decision does make a non-binding recommendation that the ex-
porting country prohibit the export of the hazardous wastes if “an objection is made
by any country of transit and no appropriate alternative route can be found by the
exporter.” Id.

85. A New Step in Controlling International Shipments of Hazardous Waste,
OECD OBSERVER, Sept. 1986, at 27, 28 [hereinafter OECD OBSERVER].

86. Id. This realization led to a number of non-binding protective recommenda-
tions attached to the Exports Decision. Exports Decision, supra note 72, para. I1(ii).

87. Cf. supra text accompanying note 61 (discussing polluter-pays liability as
means to prevent breach of environmental treaties).
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2. The European Community Directives

Even though many members of the European Community
(EC)88 were involved in controversies over the export of hazard-
ous wastes to Africa,®® the events leading to the adoption of the
EC hazardous waste exports directives took place within Europe.
The incident was termed by some the “Saga of the Seveso
Drums.”®® The “saga” began in 1976 with the explosion of a fer-
tilizer factory in Seveso, Italy, releasing a cloud of dioxin.! In
1982 the Italian government ordered the Swiss company that
owned the factory to move forty-one barrels of dioxin waste out
of the country. The company hired an Italian subsidiary of a
West German firm, which then hired a French subcontractor to
dispose of the waste. The subcontractor took the drums, drove
to France, and the waste “disappeared.””? For ten months, four
governments engaged in a frantic search, as did the environmen-
tal group Greenpeace.?> The waste barrels were finally found in
an abandoned slaughterhouse in France.?*

As a result, the EC countries realized that proper monitoring
and regulation could have avoided this waste scandal. In Decem-
ber 1984, seven months after the wastes were found, the EC
passed a directive regulating the transboundary transport of haz-
ardous waste.?> This directive was later amended in 1986.96 In

88. The EC members are: Belgium, Denmark, France, Germany, Greece, Ireland,
Italy, Luxembourg, the Netherlands, Portugal, Spain, and the United Kingdom.
JANIS, supra note 18, at 217. Since all EC members are also members of the OECD,
compare with supra note 69, they are subject to regulation by both organizations.
This Comment evaluates each body of rules separately to see how they would fare
standing alone. This Comment does not consider all bodies of law possibly affecting
a waste transport; specifically, it does not examine the domestic laws of the various
countries involved in waste transport.

89. See, e.g., supra notes 6-9 and accompanying text.

90. OECD OBSERVER, supra note 85, at 28; see also Gary Yerkey, EC Nations
May Try to Halt Dumping of Toxic Waste in One Another’s Backyard, CHRISTIAN
Sci. MONITOR, June 9, 1983, at 10.

91. EJ. Dionne Jr., Europe’s Dioxin Drama: A Slaughterhouse Finale, N.Y.
TiMes, June 13, 1983, at A2. A narration of the Seveso story up to 1978 appears in
ToMm MARGERISON ET AL., THE SUPERPOISON (1981).

92. Dionne, supra note 91.

93. Id. The West German government became involved after a French minister
suggested that the waste had gone there. Id.

94. Id. The scandal continued after the wastes were found. The West German
government accused France of attempting to cover up the discovery hoping to first
secretly sneak the wastes out of the country. Id.

95. Directive on the Supervision and Control Within the European Community of
the Transfrontier Shipment of Hazardous Waste, 1984 O.J.C.E. (L 326) 31 (1984)
[hereinafter 1984 Directive], amended by Directive amending Directive 84/631/EEC
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case of transports from one EC country to another, the directives
require that the waste exporter notify the importing and all the
transit countries of the contents of the waste,” and give the im-
porting country an opportunity to object.” For exports outside
the EC, the 1984 Directive only required notification, but this
was later amended by the 1986 Directive to require that the ex-
porter not only receive consent from the importing country but
also demonstrate the intended disposer’s capability to handle the
waste safely.?® Unlike the OECD decisions, the directives re-
quire a uniform notification scheme with details on the nature of
the waste as well as of the transporting routes and logistics.1%®

Nonetheless, the EC directives are still weak in some respects.
EC directives are only enforceable after the member states enact
domestic laws to implement it. For example, on the eve of the
Basel Convention, only four of the twelve EC members had im-
plemented the directives.1®! This meant that waste generators in
the remaining countries, including highly industrialized Ger-
many, France, and the United Kingdom, were still unregulated.
Dissatisfied with the slow response, the Commission trans-
formed the directive into Regulation (EEC) No/259/93, thus
making the legislation directly applicable to the member
states.102

The EC directives also fail to allow EC members to ban all
imports of hazardous wastes.13 Instead, the directives allow only
a delay of particular imports, either by a substantiated objection

on the Supervision and Control Within the European Community of the Trans-
frontier Shipment of Hazardous Waste, 1986 OJ.C.E. (L 181) 13 (1986) [hereinafter
1986 Directive].

96. 1986 Directive, supra note 95.

97. 1984 Directive, supra note 95, art. 3 § 3, amended by 1986 Directive, supra
note 95, art. 1.

98. 1984 Directive, supra note 95, art. 4, amended by 1986 Direclive, supra note
95, art. 1.

99. 1984 Directive, supra note 95, art. 3 { 4, amended by 1986 Directive, supra
note 95, art. 1.

100. 1984 Directive, supra note 95, Annex 1.

101. F. James Handley, Hazardous Waste Exports: A Leak in the System of Inter-
national Legal Controls, 19 Envil. L. Rep. (Envtl. L. Inst.) 10,171 (1989) (showing
Denmark, Greece, Belgium and Luxembourg implemented the directives).

102. Coopers & Lybrand, EC Commentaries, Env't, Aug. 24, 1994 9.13. The Eu-
ropean Parliament and several companies have challenged the regulation in the Eu-
ropean Court of Justice.

103. Because the EC is a free-trade zone, a member country may not ban imports
into its territories unless such a ban is allowed by EC law. See Commission v.
Belgium, 9 July 1992, C-2/90 (E.C.R.), examined infra text accompanying notes 227-
232.
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or by attaching a condition that is not more stringent than those
attached to domestic toxic waste transports.1®¢ In addition, the
directives do not require prior consent of non-EC member
transit countries before shipment.10

Finally, the directives do not apportion liability for improper
disposal or accidents in transport. In fact, while the directives
require that accident instructions accompany the waste,1% they
do not even require that accidents and spills be reported to any-
body.197 It is puzzling that the directives foresaw the risk of acci-
dents and yet said nothing about the clean-up cost. It appears
that the drafters were on the one hand confident that domestic
laws could resolve the issue, and on the other hand unwilling to
concede a liability claim made by a non-member.198 The lack of
a liability regime thus fails to provide enough incentive for coun-
tries to control their waste exports.10°

3. The Organisation of African Unity

While the developed countries sought a way to monitor and
control toxic waste exports, the Organisation of African Unity
(“OAU”) Council of Ministers passed the Resolution on Dump-
ing of Nuclear and Industrial Waste in Africa,!10 calling for a ban
on dumping. Reacting to the dumping at Koko,!11 the OAU Res-
olution calls the dumping of toxic wastes in Africa a “crime
against Africa and the African people,”112 condemns such dump-
ing by multinational corporations,!!® and urges members to stop
arranging for waste dumping.!¢ The OAU Resolution also re-
quires that waste dumpers “clean up the areas that have already

104. 1984 Directive, supra note 95, art. 4. But see Mary E. Kelly, Comment, Inter-
national Regulation of Transfrontier Hazardous Waste Shipments: A New EEC Envi-
ronmental Directive, 21 Tex. INT'L L. J. 85, 105 (arguing that since there is no
deadline required for resolving objections, a member state can effectively block the
transport).

105. Cf. 1986 Directive, supra note 95, art. 1 (amending 1984 Directive, supra note
95, art. 3 1 4).

106. 1984 Directive, supra note 95, art. 8 § 1(c).

107. Kelly, supra note 104, at 112.

108. Of course, the drafters may merely have avoided a thorny political issue that
could anger industry.

109. Cf. supra text accompanying note 86.

110. OAU Resolution, supra note 10.

111. See supra text accompanying notes 6-8.

112. OAU Resolution, supra note 10, art. 1.

113. Id. art. 2.

114. Id. art. 3.



1994] HAZARDOUS WASTE EXPORT 409

been contaminated by them.”115 Despite its strong wordings, the
OAU Resolution is only a non-binding political statement. In ad-
dition, while it seems to ban the import of toxic waste from
outside Africa,!6 its text does not distinguish between waste im-
ports and local waste disposal, so that a multinational corpora-
tion located in one of the OAU countries could not dispose even
locally of the wastes it generates.!!” The OAU Resolution clearly
states the African countries’ position on the imports of toxic
wastes from outside Africa, and it is this position that they took
to the Basel Convention.

B. The Basel Convention
1. Background

The Basel Convention is the direct product of the Cairo
Guidelines and Principles for the Environmentally Sound Man-
agement of Hazardous Wastes (Cairo Guidelines),!!8 adopted in
1987 by the United Nations Environmental Programme
(“UNEP”).11? The principles set forth by the Cairo Guidelines
include ensuring safe disposal facilities for the transported wastes
and requiring prior notification of and consent by the importing
and transit nations.!? Simultaneously, the UNEP Governing
Council created a working group to incorporate the Cairo Guide-
lines into international law via a convention.!?! As work began,

115. Id. art. 2.

116. See id. Preamble (“Aware of the growing practice of dumping nuclear and
industrial wastes in African countries by transnational corporations and other enter-
prises from industrialized countries . . . ."”).

117. Although this may be a welcome development to some, it is doubtful that the
OAU Council intended it: the oversight was later corrected in the Organisation of
African Unity, Bamako Convention on the Ban of Import into Africa and the Con-
trol of Transboundary Movement and Management of Hazardous Wastes Within
Africa, Jan. 29, 1991, reprinted in 30 L.L.M. 773 (1991), art. 1(1) [hereinafter Bamako
Convention]. See infra note 126 and accompanying text.

118. Cairo Guidelines and Principles for the Environmentally Sound Manage-
ment and Disposal of Hazardous Wastes, Annex II, U.N. Doc. UN.E.PJGC.14/17
(1987) [hereinafter Cairo Guidelines), reprinted in Final Report of the Working
Group, Annex III, U.N. Doc. UN.E.P/WG.122/3, (1985). The Cairo Guidelines
were finalized in December 1985 but were not enacted until the UNEP Governing
Council met in June 1987. See Hackett, supra note 68, at 310.

119. The Cairo Guidelines in turn are the result of UNEP’s concern with hazard-
ous wastes first expressed in 1980. For a history of UNEP's involvement in solving
the hazardous waste problem, see Carol A. Petsonk, Recent Developments, The
Role of the United Nations Environment Programme (UNEP) in the Development of
International Environmental Law, 5 Am. U. J. INT'L L. & Por’y 351, 373-74 (1990).

120. See Hackett, supra note 68, at 310.

121. Id.
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negotiations bogged down over such issues as the consent re-
quirement and the definition of hazardous wastes.’?2 Soon, how-
ever, the Seveso, Khian Sea, and Koko incidents!?3 caught up
with the negotiators, and in March 1989, delegates from 116
countries concluded the negotiations and produced the text of
the convention.124

The Basel Convention needed ratification by only twenty
countries before becoming effective.’?5 As it turned out, ratifica-
tion took more than three years.1?6 Except for Nigeria, OAU
countries refused to ratify the Convention because it did not ban
waste transports outright. EC ratification was delayed by poli-
ticking between the European Commission and the European
Parliament.’?? Other industrialized nations—Canada, Japan, the
U.S.—were also slow.128 On May 5, 1992, the Convention finally
went into effect after Australia ratified it.129

122. See, e.g., Developed, Developing Countries Disagree over Elements of Waste
Shipment Agreement, 11 Int’l Envtl. Rep. (BNA) 376 (1988) [hereinafter Developed,
Developing Countries Disagree].

123. See supra notes 1-6, 117-121 and accompanying text.

124. Only 34 of the 116 countries signed the convention. Delegates from the
other countries said they must first consult their governments. William Tuohy, 116
Nations Adopt Treaty on Toxic Waste, L.A. TiMES, Mar. 23, 1989, at 6; see also Paul
Abrahams & John Hunt, Treaty on Disposal of Hazardous Waste Agreed, Fin.
TMEs, Mar. 23, 1989 [hereinafter Treaty on Hazardous Waste Agreed). As of March,
1994, 64 countries ratified the convention. Paul Lewis, Western Lands, Except U.S.,
Ban Export of Hazardous Waste, N.Y. TiMEs, Mar. 26, 1994, at 3.

125. Basel Convention, supra note 17, art. 25 § 1.

126. This bit of reality is to be compared with a then-pessimistic prediction by the
press that the process “could take two years,” Treaty on Hazardous Waste Agreed,
supra note 122; UNEP’s optimistic prediction that “by the middle of [1990], at least
20 signatory nations will ratify the treaty,” Steven Greenhouse, U.N. Conference
Supports Curbs on Exporting of Hazardous Waste, N.Y. TiMEs, Mar. 23, 1989, at Al;
and U.S. Deputy Secretary of State Lawrence Eagleburger’s assertion that “[m]ore
nations, including most European nations, are expected to become parties by the
end of 1991.” Leich, supra note 17, at 679 (quoting report from Eagleburger to
President Bush).

127. United Nations Officials See Basel Treaty as “Limping” into Effect with Lim-
ited Support, Int’l Envtl. Daily (BNA), May 22, 1992, available in Westlaw, IED File
[hereinafter Basel Treaty Limping into Effect]). For three years, France was the only
EC member who had ratified the convention. Id.

128. Id.

129. Accession to Basel Treaty Means End to “Worrying Situation,” Official Says,
Int’l Envtl. Daily (BNA), Mar. 24, 1992, available in Westlaw, IED File. Some
UNERP officials worried that the weak ratification history of the Basel Convention
would undermine its effectiveness. Basel Treaty Limping into Effect, supra note 127,
Two more countries ratified the Convention after Australia, bringing the total to 22,
By the time the Convention became effective, the countries that had ratified it were:
Argentina, Australia, China, Czechoslovakia, El Salvador, Finland, France, Hun-
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The compromise reached at the Basel Convention regulates
rather than bans exports of hazardous wastes. The Convention’s
recurrent themes are the safe disposal of hazardous wastes and
the minimization of their transboundary transport.

2. The Scope of the Basel Convention: Defining
“Transboundary Transport of Hazardous Waste”

The technical issue in addressing the problem of trans-
boundary transport of hazardous waste is to define three terms:
“hazardous,” “waste,” and “transboundary transport.”

“Transboundary transport,” like “export,” is an established
commercial concept, so the Basel Convention’s definition
(“movement [from] one State to or through . . . another State or
to or through an area not under the national jurisdiction of any
State, provided at least two States are involved in the move-
ment”130) is uniformly accepted. It is more difficult to define
“hazardous” and “waste.”

Most definitions of “waste” are similar to the Basel Conven-
tion’s definition: “substances or objects which are disposed of or
are intended to be disposed of or are required to be disposed of
by ...law[ ].”131 This definition shows that there are two aspects
to waste: it is useless (“intended to be disposed of™), and it
should be disposed of. The “useless” character of waste must be
distinguished from the “useful” character of finished products
and from the “yet-to-be-useful” character of raw material, and
the disposal process must be distinguished from production

gary, Jordan, Latvia, Liechtenstein, Mexico, Nigeria, Norway, Panama, Poland,
Romania, Saudi Arabia, Sweden, Switzerland, Syria, and Uruguay. Id.

130. Basel Convention, supra note 17, art. 2(3). This definition is simply a techni-
cal version of the everyday usage of the word “export.” See, e.g., WEBSTER'S THIRD
NEw INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE UNABRIDGED
(1981) (“to carry or send (a commodity) to some other country or place™); 5 Ox.
FORD ENGLISH DicTIONARY (2d ed. 1989) (“to send out (commodities of any kind)
from one country to another”).

131. Basel Convention, supra note 17, art. 2(1); accord Bamako Convention,
supra note 115; Movements Decision, supra, note 69.

The Resource Control and Reduction Act (*“RCRA") defines “solid waste” as
“any garbage, refuse, sludge from a waste treatment plant, water supply treatment
plant, or air pollution control facility and other discarded material, including solid,
liquid, semisolid, or contained gaseous material resulting from industrial, commer-
cial, mining, and agricultural operations, and from community activities.” 42 U.S.C.
§ 6903(27). In other words, the RCRA defines waste as something already dis-
carded. See also American Mining Congress v. United States Envtl. Protection
Agency, 824 F.2d 1177 (D.C. Cir. 1987) (RCRA only includes discarded not recycl-
able materials).
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processes. The advent of recycling technology makes both dis-
tinctions difficult, as waste becomes raw material for recycling,132
and disposal becomes production.’?® As regulations become
more stringent, the distinction becomes more important and er-
rors become less affordable. Overinclusion will provoke indus-
trial opposition and possibly block enactment of the regulations,
while underinclusion will undercut the intended environmental
protection. In addition, a good balance must be struck between
the desire to encourage recycling on the one hand, a point which
argues for laxer regulations, and, on the other hand, the need to
prevent the disguising of disposal as recycling, and to monitor
even bona fide recycling of hazardous waste, points that support
more stringent regulations.

A typical method used to specify what constitutes waste is to
make two lists, one consisting of processes from which wastes
rather than raw material or end products are generated, and the
other of known disposal processes.13* A substance or object is
then “waste” if it either comes from a waste generating process
or is about to be routed into a disposal process. “Off-specifica-
tion products,” “[s]ubstances which no longer perform satisfacto-
rily” and “[u]nusable parts” are examples of items from the first
list.135 Examples of items from the second list are: “[d]eposit into
or onto land,” “[d]eep injection [into] wells, salt domes or natu-
rally occurring repositories” and “[iJncineration.”136 These ex-
amples illustrate the fact that defining “waste” by finite lists
necessarily results in a mixing of specific with general (and po-
tentially misleading) items, thus impeding enforcement.137

Hard as it is to define waste, it is even harder to define “haz-
ardous.” Generally, waste is considered hazardous if it can cause
harm to humans or the environment, and therefore needs to be
controlled.’3® This harm can be identified either by the type of
waste (e.g., waste mineral oils), its origin (e.g., hospitals, or a spe-

132. Cf. Harvey Yakowitz, Identifying, Classifying and Describing Hazardous
Wastes, INDUSTRY & Env., Jan.-Mar. 1988, at 3.

133. Even without any recycling technology, some wastes can readily be re-used,
as fertilizer for example.

134. In controlling hazardous waste, the first list is usually limited to only those
processes that produce wastes considered hazardous, so that only one list, of the
second type, is used to define all waste.

135. Movements Decision, supra note 71, at 264.

136. Id. at 265.

137. For example, there are discount stores specializing in selling “irregular”
clothing, clearly “off-specification products” that are yet not “waste.”

138. See Yakowitz, supra note 132, at 5.
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cifically named company), its contents (e.g., dioxin), or some haz-
ard characteristics determined by a standard scientific
methodology (e.g., carcinogenic).!*® In addition, if waste is to be
labeled hazardous because of its contents, a threshold level of
hazardous concentration should also be defined.!40

Typical definitions of wastes considered hazardous also consist
of lists of one or more of the above types. The problem with
making finite lists, as with defining “waste,” is that the lists can
never be complete or precise. Enforcement will become easier in
some areas and harder in others, causing a distortion in industrial
responses. Just as no two countries are alike, no two lists they
have made are alike either,!4! causing mismatched regulations
and weakening enforcement of international transactions.!42

The differences in definition probably result from weighing the
level of environmental protection desired, the stringency of the
intended regulations, administrative feasibility, and industrial
resistance. A list of wastes to be monitored would encompass
more items than a list of wastes to be banned, both because it is
easier to implement and because industry will be less likely to
oppose mere monitoring. An environment-conscious country
will include more wastes in the hazardous category than one

139. Id. at 3. U.S. laws define hazardous wastes by their ignitability, corrossivity,
reactivity, and “EP toxicity.” 40 C.F.R. §§ 261.21-.24 (1993).

140. Id. Requiring regulation for merely a trace of hazardous substance is not
only useless but may also lead to callousness in regulating the truly hazardous waste.
This is, of course, the proverbial “cry wolf” problem.

The concentration condition becomes important when the problem of enforce-
ment is considered. In fact, it may well be intractable. If concentration is defined by
percentage, then a waste generator/transporter can dilute the waste in nonhazardous
materials and legally evade control. A German company has tried this before; it
mixed PCB’s with wood chips, legally shipped the “nonhazardous”™ waste to Turkey
where the PCB seeped out into the ground. Harry Anderson, The Global Poison
Trade, NEwWsWEEK, Nov. 7, 1988, at 67. If concentration is defined by an absolute
amount, then a waste generator/transporter can simply break up the transport into
smaller loads and end up with an amount below the threshold for each shipment.

U.S. laws do not allow the dilution of waste to render it non-hazardous. See
United States v. MacDonald & Watson Waste Oil Co., 933 F.2d 35 (Ist Cir. 1991)
(holding that contamination with other non-hazardous chemicals would not render
soil that was also contaminated with toluene non-hazardous waste).

141. Yakowitz, supra note 132, at 3. Examples of definitions by various countries
are shown in id., at 7-8.

142. Although finite lists are always both under- and overinclusive, the problem is
exacerbated in the international setting where overinclusiveness in one country con-
flicts with underinclusiveness in another, making both enforcement and compliance
difficult. The problems multinational corporations face in trying to comply to con-
flicting rules and regulations may compel some countries to give them concessions
that they otherwise would not.
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more concerned with industrial development. And, if one be-
lieves that nations can be selfish, countries importing wastes will
find more wastes to be hazardous than countries exporting
them.143

The Basel Convention’s definition of hazardous waste solves
this balancing problem by giving the most weight to environmen-
tal protection within the constraints of administrative feasibility.
It recognizes a uniform “core” list of the most hazardous forms
of waste in order to allow for uniform control of international
transactions in those wastes.

First, a “core” group of hazardous wastes is defined as those of
certain listed type (e.g., asbestos, acidic solutions), or coming
from certain listed sources (e.g., hospitals, production of resins or
latex),144 which also exhibit a hazardous property as defined by
the Convention (e.g., flammable, corrosive, poisonous).145 In ad-
dition, for each particular transport, the Convention includes a
catch-all definition of hazardous waste: if any country involved—
the exporting, transit, or importing country—defines the waste
as hazardous, then it is hazardous.#6 This provision allows for
individual countries to adapt the scope of the Convention to their
own environmental concerns.

3. Other Terms of the Convention

a. Prior Informed Consent Requirement

All countries, as sovereigns, may use domestic law to ban all
waste imports, or, alternatively, require prior consent before an
import may take place. However, many of the importing coun-
tries may lack the technical resources to enforce their own re-

143. There is dual externalization at work here. The environmental harm of haz-
ardous waste disposal is external to the exporting country, while the economic cost
of producing less hazardous waste is external to the importing country.

144, These lists, Basel Convention, supra note 17, Annex I, are based on the
OECD’s definitions, OECD Council Decision on Transfrontier Movements of Haz-
ardous Waste, C(88)90(Final), May 27, 1988, reprinted in 28 LL.M. 257 (1989). See
Developed, Developing Countries Disagree, supra note 122, at 376. These lists can
only be amended by a Conference of the Parties, which requires a three-fourth ma-
jority vote for adoption. Basel Convention, supra note 17, arts. 18(3), 18(2)(a),
17(2)-(5).

145. Basel Convention, supra note 17, art. 1 § 1(a); cf. 40 C.F.R. §§ 261.10, .21-.24
(hazardous wastes defined by combination of hazardous properties). Thus, sewage
sludge that does not possess any of the hazardous property listed in the Convention
is not considered hazardous. In all fairness, it is rather difficult to imagine such
clean sludge.

146. Basel Convention, supra note 17, art. 1  1(b).
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strictions. A prior informed consent requirement written into an
international treaty will place an affirmative duty on the export-
ing country to block the export if consent is not received from
the importing country. This becomes a de facto technology trans-
fer scheme, where the technical expertise of the exporting coun-
try is used to help the importing country assert its sovereign
rights. The Convention contains two types of informed consent
requirements.

(i) From Importing States

First, the Convention squarely places the responsibility on the
exporting country to block the waste movement “until it has re-
ceived written confirmation that . . . [t]he [exporter] has received
the written consent of the State of import.”147 The notification
must include the nature and quantity of the waste, the route it is
expected to take, and information concerning the contract be-
tween the exporter and disposer.}® The waste must be described
according to the nature and the concentration of the most haz-
ardous components and the process by which it was generated.!+?
On the import side, the written consent by the destination coun-
try must include a confirmation that facilities and a contract exist
for the environmentally sound disposal of the wastes.!s°

(ii) From Transit States

The exporter must also receive prior informed consent from
states through which the wastes pass.!>! This is an improvement
over the OECD and EC approaches, where the level of protec-
tion for transit states is lower.’52 The prior informed consent re-
quirement protects coastal states, which bear the double burden

147. Id., art. 6; cf. 42 U.S.C. § 6938(a) (1988) (requiring hazardous waste export-
ers to notify EPA prior to scheduled export).

148. Basel Convention, supra note 17, Annex V A; see 42 U.S.C. § 6938(c) (1988)
(requiring exporters to include the frequency of export and ports of entry).

149. Basel Convention, supra note 17, Annex V A. However, there are no crite-
ria for comparing the level of hazard posed by two different substances. In addition,
these descriptions are simply code numbers taken from the lists used to define haz-
ardous waste, so that any ambiguity in composing the list will be directly translated
into an ambiguity in this notification scheme.

150. Id., art. 6 § 3.

151. Id., art. 6, 9 4.

152. It also represents a negotiating victory for developing countries, which de-
feated the developed countries’ preference for tacit consent by importing nations.
See UNEP Transboundary Transport Draft Bogged Down over Prior-Consent Issue,
11 Int’l Envtl. Rep. (BNA) 660 (Dec. 14, 1988).
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of being both a convenient disposal site and an accessible transit
route. In addition, the coastal states may also be subject to navi-
gational treaties allowing freedom of access to their ports, trea-
ties that have been developed to protect maritime commerce and
landlocked countries.’5* A transit state’s right to interfere in the
waste trade between the exporting and importing states is thus
not a special privilege but simply a counter-balance to its free-
trade burdens.

b. Liability

In the event a legally exported batch of hazardous waste can-
not be disposed of safely, the Convention imposes on the export-
ing state the duty to take back the waste.l>* For illegal
transports, the Convention imposes the disposal duty on the state
at fault.1s5 When the fault lies with the exporter, the exporting
state must take back the waste, but it also has the option, if re-
import proves to be “impracticable,” to “otherwise dispose[ ] of ”
the waste in an environmentally sound manner.156

¢. Enforcement

The Convention enforces itself by prohibiting parties from
making reservations or exceptions.!>? By ensuring that no coun-
try may weaken its terms, the Convention also runs the risk of
not being ratified by countries concerned about their
sovereignty.158

To secure ratification, the Convention imposes a penalty on
non-parties: no transport of hazardous waste is allowed between

153. See, e.g., United Nations Convention on the Law of the Sea, open for signa-
ture Dec. 10, 1982, reprinted in 21 L. L.M. 1261. For a history of the access and inno-
cent passage rights to and from seaports, see INGRID D. DELurIs, INTERNATIONAL
LAw AND THE INDEPENDENT STATE 65-75 (1987).

154. Basel Convention, supra note 17, art. 8. The Convention calls this the “re-
import” requirement, even though to the exporting state, taking back the waste
would be its first import (the first shipment was an export).

155. Id., art. 9 g 2-3. The state at fault is the state in which the party at fault is
based, ie., the exporting state if it is the exporter’s or the generator’s fault, and the
importing state if it is the importer’s or the disposer’s fault.

156. Id., art. 9 Para. 2(b). The Convention does not define impracticability, thus
opening itself to claims that impracticability includes economic infeasibility.

157. Id., art. 26 § 1. A reservation to a treaty is a declaration by a signatory state
that it shall not abide by certain terms of the treaty. Janis, supra note 18, at 20. An
examination of the legality and effects of reservations appears in NGuyen Quoc,
supra note 21, at 168-73.

158. See supra text accompanying notes 29-38.
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a party and a non-party.!5? Thus, the Convention’s drafters wa-
gered that enough countries would become parties to make it
necessary for others to become parties as well. The wager ap-
peared to pay off for at least one country: industry groups in the
United States urged ratification precisely because they would
otherwise have nowhere to ship their hazardous waste.160

To monitor compliance, the Convention creates a Secretariat
to oversee its implementation.!’6! The Secretariat is primarily an
information clearinghouse on technical matters and known ille-
gal transport schemes.'62 The Secretariat is also charged with re-
ceiving complaints on breaches of the Convention,!6? but does
not have the power to do anything about them. Instead, disputes
among parties to the Convention, presumably including noncom-
pliance claims, must be resolved by negotiation, or if the parties
agree, by arbitration by an ad hoc tribunal or by resolution by
the International Court of Justice.164

d. Escape Clause For Non-Farties: Bilateral Agreements

The Convention also contains a loop-hole to allow non-party
countries to engage in hazardous waste transports with party
countries, notwithstanding the outright ban of such transactions.
Waste transports are allowed if a bilateral, multilateral, or re-
gional agreement exists for such a purpose, as long as such agree-
ments are “not less environmentally sound” than the
Convention.165

3. Analysis of the Convention

The Convention comprehensively covers the problem of haz-
ardous waste exports. However, the approaches taken by the
Convention frequently fall short of its environmental protection

159. Basel Convention, supra note 17, art. 4 § 5.

160. See Industry, Administration Urge Senate to Ratify Convention on Waste
Shipments, BNA Int'l Envtl. Daily, Mar. 16, 1992, available in Westlaw, IED File.
Greenpeace opposes the Basel Convention precisely because it preserves waste
transporting activities. See, e.g., Greenhouse, supra note 126.

161. Basel Convention, supra note 17, art. 16.

162. Id., art. 16 9 1.

163. Id., art. 19.

164. Id., art. 20 and Annex V1. See also Hackett, supra note 68, at 319.

165. Basel Convention, supra note 17, art. 11. A somewhat similar clause appears
in the Montreal Protocol: trade with a non-party is allowed if a meeting of current
parties determines that the non-party is in compliance with the Protocol. Montreal
Protocol, supra note 28, art. 4 § 8.
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goal. Problems with each area of the Convention are laid out
below.

a. Problems with the Definition of Hazardous Waste

By defining hazardous waste by its type, source and hazardous
property, the Convention gives the impression that it is the haz-
ardous property of the waste that truly necessitates its regulation.
Closer examination shows that it is not so. For example, wastes
that possess a hazardous property, but are not of a listed type
and do not come from a listed source, are not considered hazard-
ous. New, unlisted industries creating new, unlisted forms of,
say, flammable waste will not be subject to the Convention,166

Allowing the adoption of domestic definition of hazardous
wastes appears to allow for uniform control and monitoring of a
core group of hazardous waste, plus some degree of flexibility for
the more environment-conscious nations. However, this ap-
proach has some drawbacks. The varying definitions of hazard-
ous waste among nations!'6? make it difficult for signatory
countries to control transboundary shipments; the task of draw-
ing up a different set of regulations for each waste trading part-
ner is massive indeed.’$® The Convention definition also does
not specify what concentration of hazardous materials would
make the waste hazardous, rendering enforcement even more
haphazard and difficult.1¥® Finally, the Convention attempts to
distinguish between waste and recyclable products by listing ac-
tivities considered recycling.’’® This list too suffers from the
same flaws as the list of hazardous wastes, namely, it is ambigu-
ous and incomplete.’* The failure to clearly distinguish recycl-
able products may impede efforts to develop comprehensive

166. This loophole may be bad, or it may be good: If the industry is new, maybe it
should be regulated by new regulations rather than by the Basel Convention, which
could not even foresee its existence. Much then depends on whether timely regula-
tions will be enacted.

167. See supra note 132.

168. Drawing up such regulations may be even more complicated if those waste
trading partners simply serve as transit nations, and regulations will have to be writ-
ten for the ultimate destination countries as well.

169. See supra note 140 and accompanying text.

170. Basel Convention, supra note 17, Annex IV B.

171. In what amounts to an exercise in circularity, many recycling processes are
defined as the “recycling/reclamation of ” one substance or another, without explain-
ing exactly what “recycling” or “reclamation” means. See id.
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recycling programs, considered by many to be an effective way to
deal with wastes.172

b. Problems with the Prior Consent Requirement

The extensive notice and acknowledgment system required by
the Convention apparently serves to prevent the exporters from
lying about their disposal plans. But mere confirmation of the
existence of adequate disposal facilities and a contract does not
say much. What the importing country considers environmen-
tally sound may not be so considered by the exporting country.
If the Basel Convention tries to minimize waste movements by
establishing multiple layers of consent the exporter must obtain,
merely requiring notification and confirmation fails to achieve
this objective.l??

¢. Problems with the Liability Regime

While the Convention imposes on the exporting state the duty
to take back wastes that were legally exported but cannot be dis-
posed of safely, the Convention does not say who should bear the
resulting cost. By hypothesis, the importing state has consented
to the import, so it seems unfair that the exporting state should
pay the expenses incurred because of problems with the disposal
facilities in the importing state.l’* On the other hand, the cost of
cleaning up and shipping back may be too high for developing
countries to afford, especially if they lack technical expertise in
regulating disposal facilities. Thus, while an explicit polluter-
pays scheme forces the exporting states to better monitor waste
exports,17s the Basel Convention’s silence on liability could serve
as a back-door encouragement to developing countries to ban
hazardous waste imports, at least until they develop the neces-

172. See generally Grant L. Kratz, Implementing the Basel Convention into U.S.
Law: Will it Help or Hinder Recycling Efforts?, 6 B.Y.U. J. Pus. L. 323 (1991) (ex-
amining proposed laws implementing the Basel Convention and their effects on
recycling).

173. In addition, if the importing country’s bureaucracy is corrupt, buying off an
official there will not only help the exporter receive an import permit, but also indi-
rectly an export permit as well. Some may question why the exporting country
ought to worry about the importing country’s waste import, if the latter's govern-
ment is too corrupt to care. The answer lies in the fact that in evaluating the Basel
Convention, we need to look at all scenarios where it may fail its stated purpose of
ensuring the safe transport and disposal of hazardous waste. See Basel Convention,
supra note 17, Preamble.

174. Hackett, supra note 68, at 321.

175. See supra text accompanying note 61.
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sary resources to regulate their own hazardous waste disposal
industry.176

For illegal transports, the Convention’s allowance for the ex-
porting country to claim “impracticability” puts the importing
state in a dilemma. Suppose the import consent was obtained
illegally, e.g., by fraud, and the importing state claims the import
was illegal. The exporting state may dispose of the waste on the
spot, by claiming “impracticability.” On the other hand, if the
importing state does not claim the illegality, it may have to pay
for the clean-up and the shipment back to the exporting state.
This bizarre effect can only be avoided if the Convention is inter-
preted to require the exporting state to pay the clean-up ex-
penses even in legal shipments. This interpretation appears
unfair and is plausible only if the Basel Convention is also inter-
preted to require the exporting state (which generated the waste)
to be responsible for the waste up until disposal.

d. Enforcement Problems

The Convention created the Secretariat to monitor compli-
ance, but without any enforcement power. It is merely an infor-
mation clearinghouse. Thus, while the Secretariat may become
very knowledgeable on the issue of hazardous waste transports, it
can do nothing more than compile reports about it.1?7 This infor-
mation could help spur action by NGO’s and governments, but is
not enough. Passing the buck to the International Court of Jus-
tice or to the negotiating table does not help either: there is no
provision for the case of a recalcitrant party that does not negoti-
ate seriously and yet refuses to submit itself to either arbitration
or the IC)’s jurisdiction. Except for public relations effects,!?8
that country is still free to transport hazardous wastes to and
from other parties to the Convention. No sanction or any other
penalty is provided for. Viewed from this angle, the Convention
favors a party who cheats to one who is never a party at all. Such

176. The Convention requires that the exporting state ban exports to states that
have banned imports. Thus, an import ban is enforced twice. Cf. supra text accom-
panying note 146.

177. Some have suggested that UNEP itself be an enforcement agency. Hackett,
supra note 68, at 320 & n.187. On the other hand, extensive reporting of violations
may cajole offending countries into compliance through public opinion.

178. Cf. supra text accompanying notes 89-93. However, public opinions may ac-
tually support the misbehaving government if it is shoring up support by thumbing
its nose at any foreign country that happens to be the favorite “bad guy” at the time.
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an easy way out for cheaters threatens to undermine the effec-
tiveness and legitimacy of the Convention.

e. Problems with the Bilateral Agreement Exception

The Convention induces countries to subject themselves to its
regime by isolating non-parties. However, this approach is then
weakened by the exception for parties of bilateral agreements.
This obviously helps parties which need to transport waste to or
from non-parties, and apparently would encourage countries to
ratify the Convention before ensuring all their trading partners
are doing so as well. The “not less environmentally sound” re-
quirement appears to guarantee that the Convention’s standards
are followed.

However, assuming that “not less environmentally sound”
means containing at least the requirements of the Convention, it
is hard to imagine a need for this exception. If a country would
enter with its trade partners into a series of separate agreements
that has all the requirements of the Convention, there is no good
reason for that country not to agree to the Convention as well.

Therefore, the logical conclusion is that it is somehow possible
to be “not less environmentally sound” and still miss some of the
Convention’s requirements, ie., more stringent in some aspects
but less stringent in others.!?? This shows that the Convention
cannot represent the absolute threshold standards for regulating
the transports of hazardous wastes.

4. Conclusion

Despite the problems of the Basel Convention, it cannot be
categorically concluded that the Basel Convention is (or is not) a
good approach to regulating hazardous waste transport. Cer-
tainly, it has been faulted by environmental groups such as
Greenpeace for legalizing hazardous waste exports,'® and in-
deed it does not ban such transactions. Even within the limited
objectives that it has set out—to minimize transboundary trans-
ports of hazardous wastes and ensure their safe disposal—the
Convention sometimes falls short. However, seen in the context
of a global treaty, with delegations from 116 countries participat-

179. An aiternative explanation is that it may be easier for a country to ratify a
treaty with its next-door neighbor than a global agreement like the Basel Conven-
tion. In the long run, however, a country should find it easier to ratify the Conven-
tion than a series of bilateral agreements with all its waste trading partners.

180. Greenhouse, supra note 126.
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ing,!8! and the haphazard approaches taken by regional agree-
ments preceding it, the mere existence of the Convention is
already an achievement. It has successfully set forth the principle
of prior informed consent for both importing and transit states,
instituted a comprehensive information requirement that will
help track wastes, and excluded non-parties from waste ship-
ments unless they agree to at least as stringent requirements for
protecting the environment. A full evaluation of the Convention
must consider its practical effects.

I1I.
THE EFFECTS OF THE BASEL CONVENTION

A. Creation of Minimal Standards for Transboundary
Shipments

Reactions to the Basel Convention were varied. The OAU im-
posed a unilateral ban on waste imports. The OECD installed a
new set of regulations of waste transfers among members. The
EC engaged in several measures involving the problem of waste
transports. As the different political alliances continue tackling
the problem of hazardous waste exports, a clear pattern emerges:
the Basel Convention gradually becomes the threshold standard
on which subsequent agreements are based.

1. Reactions by the OAU: The Bamako Convention

The strongest reaction to the Basel Convention came from Af-
rican countries. As a bloc, they demanded a global ban on haz-
ardous waste exports, and refused to sign the Basel Convention
because it contained no such ban.132 Instead, the OAU met in
the Mali capital Bamako and passed what became known as the
Bamako Convention.'®® This Convention has essentially two
components: the first adopts the Basel Convention’s approach to
waste shipments within the OAU territory;184 the second bans
hazardous waste imports into the OAU from the outside.185

181. The complete list of participants appears at the beginning of the Convention,
supra note 17.

182. Tuohy, supra note 124. Nigeria eventually signed and ratified the Conven-
tion. See Five More Countries Sign Basel Convention Just Before Deadline, Bringing
Total to 54, 13 Int’l Envtl. Rep. (BNA) 147 (Apr. 11, 1990); Basel Treaty Limping
into Effect, supra note 127.

183. Supra note 117.

184. Id., art. 4 § 3.

185. Id., art. 4 { 1. The Bamako Convention has no provisions regulating the
export of hazardous waste from Africa to the outside, except for provisions regulat-
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The Bamako Convention also imposes “strict, unlimited liabil-
ity as well as joint and several liability on hazardous waste gener-
ators.”!86 If this rule is strictly enforced to the letter, then it will
severely curtail all forms of waste shipments, transboundary or
otherwise. No rational business would ship its wastes and run the
risk of paying for environmental harm resulting from the trans-
porter’s negligence.!8? A waste-generating business then faces
three options, one legal—dispose of the waste on site and safely,
and two illegal—dispose on site and unsafely, or ship the waste
clandestinely.!38 If the cost of setting up safe on-site disposal fa-
cilities is high,'® and the cost for taking the illegal choices is fur-
ther reduced by the low chance of getting caught, the new
liability rule may inadvertently cause a proliferation in unsafe
disposal and transports of hazardous wastes.!?0

ing their in route transports. This reflects the reality that those African countries
that do generate hazardous wastes do not have safe facilities to dispose of them. For
example, Nigeria is itself an exporter of waste to Great Britain. Thomas Land, Man-
aging Toxic Waste; International Regulation of Hazardous Waste Materials, NEw
LEADER, Nov. 27, 1989, at 4.

186. Bamako Convention, supra note 117, art. 4 § 3(b). A waste “generator” is
defined to be “any person whose activity produces hazardous wastes, or, if that per-
son is not known, the person who is in possession and/or control of those wastes.”
Id., art. 1 § 20.

187. This result also means that unless domestic laws allow for subrogation by the
generator against the transporter, there will be no incentive for the waste transport
industry to improve safety.

Even when subrogation is available, the generator still bears more of the cost: it is
subject to strict liability, while the transporter (or whoever is at fault for the environ-
mental harm) is not. In a perfect world, the generator would try to reduce its ex-
pected cost by forcing the transporters to improve safety, perhaps by forcing a price
reduction to compensate for the risk of harm. As things are, however, the waste
generators may not have that much clout, or experience, to ensure that the trans-
porters are actually improving safety. For example, the firm that hired the ship
Khian Sea, see supra text accompanying notes 1-4, was as ignorant as the general
public as to where the waste was dumped. See Mark Jaffe, Somewhere, City Ash Has
Found a Spot, PHILA. INQUIRER, Nov. 8, 1988, at B1 (firm that hired the Khian Sea
had to file suit “to find out exactly what happened to that ash”).

188. A fourth option, which may well be the Bamako Convention's purpose, is for
the firm to reduce its waste production.

189. The cost reflects not only the high price of constructing safe hazardous waste
disposal facilities, but also the fact that the waste generator may have no experience
operating such a facility.

190. This situation can be viewed as an extension of the “Hand formula.” See
United States v. Carroll Towing Co., 159 F.2d 169, 173 (2d Cir. 1947).

The waste generator must balance the cost of safe on-site disposal (denoted X)
with the cost of illegal disposal (denoted Y) and the fines and penalties for illegal
dumping (denoted Z) but reduced by the probability of getting caught (denoted p).
The balancing, then, is taken between X and the sum of Y+pZ. If X is high, Y is low,
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The enactment of the Bamako Convention illustrates two spe-
cial effects of the Basel Convention. First, the Bamako Conven-
tion uses the Basel Convention as the standard of conduct for
intra-Africa transports of waste. The sections in the Bamako
Convention dealing with the transports of hazardous waste
within Africa are almost verbatim copies of the Basel Conven-
tion. The second effect lies in a possible interaction between the
Bamako Convention and the Basel Convention which should
encourage the African nations to ratify the Basel Convention:
the latter places an affirmative duty on its parties to block ex-
ports intended for nations that have banned imports of hazard-
ous wastes, either by their own laws, or through an “economic
and/or political integration organization.”1°1 Thus, the Basel
Convention can obligate the waste exporting countries to help
enforce the Bamako Convention’s ban on imports of hazardous
wastes into Africa.

2. The New OECD Decision

Following the Basel Convention, the OECD developed a sys-
tem for the control of hazardous waste transports among its
members. In April 1992, the OECD adopted a new decision in-
stituting a three-tier approach to the transport of waste intended
for recycling.®2 The decision divides waste into three categories
by color code: green, amber, and red, according to the waste’s
hazardous characteristics.’®3 “Green” wastes are those showing
none of the hazardous characteristics defined in the Basel Con-
vention and meeting certain other criteria, and are treated like
normal goods.’® Other wastes are divided between “amber”
and “red,” and their transports are strictly controlled.!> A waste
exporter is required to have prior consent from, and the recycling

and p is so low that the product pZ is also low, then there is a strong incentive for
the generator to choose the illegal choice.

191. Basel Convention, supra note 17, art. 4 § 2(e).

192. Japan abstained from the vote and was therefore not bound by the agree-
ment. Japan Not Bound by OECD Controls of International Transfers of Hazardous
Wastes, Int’l Envtl. Daily (BNA), Apr. 4, 1992, available in Westlaw, IED File.

193. Transboundary Movements of Toxic Wastes for Recovery Covered by New
OECD Decision, Int’l Envtl. Daily (BNA), Apr. 22, 1992, available in Westlaw, IED
File.

194. Id.

195. Id.
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facilities must comply with domestic laws of the importing
country.196

The new OECD Decision has been criticized for putting in the
“green” category toxic waste metals that should be controlled,
such as lead and thallium waste and scrap.’¥? Thus, while the
effects of the Decision may actually be to allow for freer trade of
potentially hazardous waste metals within the OECD, the Deci-
sion is in fact compliant with the Basel Convention because such
metals may not exhibit any hazardous property listed in the
Convention.198

The OECD’s use of the Basel Convention standard illustrates
one problem with codified standards in general: while the Basel
Convention may have been intended to be a minimum standard,
it has been taken, at least by OECD, as the maximum standard
as well.

3. New EC Actions
a. Lomé Convention

The EC’s reactions to the Basel Convention were most notice-
able for what did not happen: for three years, neither the EC nor
any of its members (except France) ratified the Convention.!®?
On the other hand, the EC actively developed its own series of
measures to control the transports of hazardous wastes. The
most visible measure was the signing of the fourth Lomé agree-
ment (Lomé IV) with sixty-nine African, Caribbean, and Pacific
states (ACP). Article 39 of Lomé IV calls for the EC to “pro-
hibit all direct or indirect export of [hazardous] waste to the ACP
States while at the same time the ACP States shall prohibit the
direct or indirect import into their territory of such waste from
the Community or from any other country.”2% This prohibition

196. Id. The consent procedure must be completed within thirty days, and for
“amber” wastes the consent may be tacit by silence and will be valid for one year.
Id.

197. Randall Palmer, Toxic Waste Pact to Start up Without Main Parues, Reuters,
Apr. 9, 1992, available in Lexis, News Library, REUTER File. Lead and thallium
are included in the Basel Convention’s list of potentially hazardous waste constitu-
ents. Basel Convention, supra note 17, at Annex I

198. See supra text accompanying notes 155-156 (hazardous waste must have both
a listed constituent and a listed hazardous property). Greenpeace calls this categori-
zation of waste the “greenwash” of hazardous waste exports. Palmer, supra note
197.

199. Basel Treaty Limping into Effect, supra note 127.

200. Fourth ACP - EEC Convention, Dec. 15, 1989, reprinted in 29 L.L.M. 783
(1990), art. 39(1) [hereinafter Lomé IV].



426 JOURNAL OF ENVIRONMENTAL LAW [Vol. 12:389

gives the ACP states, most of whom are African, the protection
they did not receive from the Basel Convention. However, this
clause, embedded in the massive document on economic rela-
tions between the EC and the ACP, is not supported by the tech-
nical details seen in either the Basel or Bamako conventions.
Thus, it is not self-executing, but depends on implementation by
the EC and its member states.

b. Proposed Directive on Liability

Even before EC members ratified the Basel Convention, the
EC proposed to change the liability framework of waste trans-
porters and producers. The EC Commission’s amendment im-
poses no-fault and strict liability on the waste producer for all
resulting damages and injuries, including the “impairment of the
environment.”201 The strict liability requirement is eased by al-
lowing for a showing of force majeure,2°? of a third-party’s inten-
tional act,2%3 or of contributory negligence by the injured
party.2®4 On the other hand, the waste producer may not con-
tract out of liability.205 Because the waste producer can subro-
gate from the actual party responsible for the damages, this
liability scheme provides for strict liability only when the pro-
ducer is at fault, thus softening the effect of no-fault. In addition,
because the producer will be the one actually having to collect
the subrogation money from the party at fault, this proposal may
induce the waste producers to contract only with environmen-
tally safe and financially secure waste transporters. These crite-
ria will lead to the elimination of most smaller operations and
also increase the demand for environmental insurance. Such in-

201. Amended Proposal for a Council Directive on Civil Liability for Damage
Caused by Waste, 1991 O.J.C.E. (C 192) 6, art. 3 [hereinafter EC Liability Amend-
ment]. The “producer” is defined to include not only the person who generated the
waste, id., art. 1(a), but also the person importing the waste into the EC, or, if that
person cannot be identified, the person who had control of the waste at the time of
the injury, or the person responsible for the disposal site, id., art. 2. On March 17,
1993, the Commission also adopted a “Green Paper” on environmental liability.
The goal was to provide a framework for a system of shared responsibility for restor-
ing environmental damage. Coopers & Lybrand, EC Commentaries, ENV'T, Aug. 25,
1994, § 9.15

202. EC Liability Amendment, art. 6  1(a).

203. Id.

204. Id., art. 7, § 2.

20S. Id., art. 8.
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surance may not be available, leading some observers to doubt
the practicability of the proposed liability scheme.206

¢. Proposed Regulation on Waste Transports

In 1992 the Commission proposed a new Council Regulation
on waste transports “within, into and out of the European Com-
munity.”20? A major part of the proposed Regulation was de-
voted to the notification requirements for waste transports within
the EC.208 The proposed Regulation also restricts exports of
waste for disposal only to members of the European Free Trade
Association (EFTA) who are parties to the Basel Convention.2®®
In addition, exports of waste for recovery are restricted to
“OECD countries which are parties to the Basel Convention”
and “third countries which are parties to the Basel Convention
and with which a bilateral agreement with the European Com-
munity has been concluded.”?!0 The Regulation also repeats the
ban of exports to ACP countries, in accordance with Lomé IV.21!
Finally, imports of hazardous waste into the Community are al-
lowed only from parties to the Basel Convention.2!? The exten-
sive use of the Basel Convention ratification as the pre-requisite
for waste transports is puzzling, considering that France was the
only EC member that had ratified the Convention at the time the
Regulation was proposed.?’* Nonetheless, it points out the im-
portance the EC attaches to the Basel Convention as the stan-
dard of conduct for the transports of hazardous waste.

While the EC was considering the proposed Regulation, the
European Court of Justice handed down a decision that was to
alter the EC’s fundamental approach to waste transports. In

206. See, e.g., EC Action on Environmental Liability Could Repeat U.S. Errors,
Conference Told, 15 Int’l Envtl. Rep. (BNA) 429 (1992) (relating problems of insur-
ing companies with Superfund liability).

207. Amended Proposal for a Council Regulation (EEC) on the Supervision and
Control of Shipments of Waste Within, into and out of the European Community
[hereinafter 1992 Amended Proposal], 1992 Q.J.E.C. (C 115) 4; see also Tim Jack-
son, EC Row Looms over Exports of Toxic Waste, INDEPENDENT, Mar. 14, 1992, at
14.

208. 1992 Amended Proposal, art. 3-8.

209. Id., art. 9, § 1. EFTA members are: Austria, Sweden, Switzerland, Norway,
Finland, Iceland, and Liechtenstein.

210. Id., art. 9, § 1(a).

211. Id., art. 9. 9 2.

212. Id.. art. 11, § 1.

213. The Regulation was proposed in March 1992. Cf. the list of countries that
have ratified the Basel Convention by May 5, 1992, supra note 129.
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Commission v. Belgium,?14 the court held that a ban on waste
imports imposed by the Wallonia region of Belgium violated the
1984 Directive,2!5 which does not allow for total bans on waste
imports.226 However, the court stated in dicta that local bans on
waste imports may be allowed by article 130R of the Rome
Treaty establishing the EC, which calls for EC actions to “pre-
serve, protect and improve the quality of the environment, . . .
human health[, and] natural resources.”?17 At the same time the
court rejected the Commission’s argument that the free-trade re-
quirement of the Rome Treaty prohibits unilateral bans on waste
imports.21® Thus, in the narrowest interpretation, the court held
for the first time that waste cannot be considered normal goods
deserving of free-trade protection.

In a reaction atypical of a group of countries well imbedded in
the civil law tradition, the EC environment ministers took the
hint from the court, and, before approving the proposed Regula-
tion, changed its legal basis from the free-trade requirements in
the Rome Treaty?!® to the environmental protection require-
ment.22® Thus, the ministers seem to have approved an expan-
sive reading of Commission v. Belgium, that environmental
concerns may trump free trade.??!

4. Conclusion

A pattern appears in the international agreements that are ex-
amined in this section. They all reflect the acceptance of the Ba-
sel Convention as the threshold standard of conduct required in
the transportation of hazardous waste. This is done either by re-
quiring an exporting or importing state to be a party to the Con-

214. 9 July 1992, C-2/90 (E.CJ.).

215. Supra note 94.

216. Commission v. Belgium, at Holding § 1.

217. Commission v. Belgium, at q 34, citing Rome Treaty, supra note 58, art.
130R, amended by Single European Act, Feb. 17, 1986 and Feb. 28, 1986, 30 O.J.E.C.
(L 169) 8 (1987), reprinted in 25 L.L.M. 506 (1986).

218. Id., at Holding 9 2.

219. Supra note 58, art. 100a & 113.

220. Environmental Ministers Agree on Waste Shipment Regulations, Int’l Envtl.
Daily (BNA), Oct. 21, 1992, available in Westlaw, IED File.

221. At least that was the conclusion drawn by the French government, which had
been pushing for allowing individual states to ban waste imports. In the words of
the French environment minister, the “environment’s logic must win over that of
free movement, wastes cannot be considered merchandise.” Phillippe Lemaitre,
Une Entorse au Principe de Libre-Circulation, LE MoNDE, Oct. 22, 1992 (translated
by author).
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vention, or by incorporating the requirements of the Convention
into the agreement.

It appears, however, that the opposite is also true, that many of
these agreements consider the Basel Convention as the maxi-
mum regulation required for hazardous waste transports. Thus,
except for total bans, hazardous waste transports are not regu-
lated by standards higher than the Convention’s. This is done,
again, either by requiring an exporting or importing state to be a
party to the Convention, or by incorporating the requirements of
the Convention into the agreement.

B. Basel’s Loop-Hole: Dumping in Somalia

The efficacy of the Basel Convention cannot be fully known
without an assessment of its effects. A 1992 example illustrates
the Convention in action. Some Swiss and Italian firms at-
tempted to dispose of hazardous waste in Somalia. Despite a
political furor surrounding the attempted disposal, the Basel
Convention failed to affect the crisis because a loop-hole in the
Convention rendered it inapplicable. The crisis was abated, but
the loop-hole remains.

1. The Story

In September 1992, the world received a news report that in-
jected an element of absurdity into the tragic situation of
Somalia. The country was in a civil war, the Somali people were
dying of famine, and the government was practically non-exis-
tent, as the several warlords each laid claim to a different piece of
the country.?22 In that setting, an aide to one of the warlords held
himself out as Somalia’s Minister of Health and concluded with a
Swiss company and an Italian intermediary a twenty-year, $80-
million contract to dump hazardous waste in the country.???
News reports appeared, courtesy of the exiled Somali ex-dicta-
tor.22¢ The Italian intermediary identified by Greenpeace denied

222. See, e.g., Michael A. Hiltzik, Somali Warlord Covets Control Amid Anarchy,
L.A. TiMEs, Sept. 3, 1992 at AS.

223. Schanche, supra note 8. This is not Somalia's only hazardous waste dumping
problem. At about the same time, reports appear of off-shore dumping by ltalian
companies, and of other Italian companies building hazardous waste incinerators in
the Mogadishu area. The involvement of Italian companies can be explained by the
fact that Italy ruled southern Somalia from 1905 to 1960.

224. Aida & Hartles, Contract Shows Plan to Dump Toxic Waste in Somalia,
Reuters Library Report, Sept. 7, 1992, available in LEXIS, World library,
ALLNEWS File.
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all involvement.??> So did the Somali “President” for whom the
minister supposedly worked.226 The office of the Swiss company
named in the contract apparently doubled as a private home,?2”
and the two partners were travelling in Spain and Indonesia
when the story broke.?2¢ Suspicions quickly arose that the Swiss
company named in the contract was no more than a front.

International reactions, quite predictably, were strong and
swift. UNEP charged “the mafia” with being behind it all.22?
The OAU issued a terse statement calling the waste-dumping
contract an “inhuman” act with a “contempt for the helpless vic-
tims.”230 Italy, Somalia’s old colonial ruler, sent its prime minis-
ter to Somalia to promise investigations and more aid to
Somalia.23! Switzerland also promised an investigation, but
would not take all the blame; it asked UNEP for help in the
investigation.232

One month later, the crisis died down. UNEP claimed that the
international uproar over the planned dump forced the compa-
nies to abandon the venture.2?> The story ended there. News
reports disappeared as fast as they had emerged. No one even
seemed to wonder whether the travelling business partners had
returned to their office.

2. How the Basel Convention Could Not Help

The first failure of the Basel Convention is one common to all
international regulatory schemes: international treaties only bind

225. Dechets Toxiques: Greenpeace Accuse la Societe Italienne Progresso S.R.L.,
AFP, Sep. 10, 1992, available in Lexis, Euro Library, PRESSE File.

226. Schanche, supra note 8. A search on both Lexis and Westlaw revealed no
news report on what the self-proclaimed minister said about the contract.

227. Italy Promises Help to Rebuild Somalia, Reuters, Sept. 9, 1992, available in
Lexis, Nexis Library, WIRES File.

228. Contract to Dump Toxic Waste in Somalia Linked to Firm in Small Village
Outside Geneva, Int’l Envtl. Daily (BNA), Oct. 2, 1992, available in Westlaw, IED
File.

229. Aidan Hartley, U.N., Italy Probe Toxic Waste Dumping in Somalia, Reuters,
Sept. 8, 1992, available in Lexis, Nexis Library, WIRES File.

230. Somalia: OAU Concerned Over Toxic Waste Dumping, Inter Press Service,
Sept. 24, 1992, available in Lexis, Nexis Library, WIRES File.

231. Paddy Agnew, Somalia: Italy Under Fire for Toxic Dumping Reports, Inter
Press Service, Sept. 11, 1992, available in Lexis, Nexis Library, WIRES File.

232. Switzerland Asks UN Help on Somalia Toxic Waste Links, Reuters, Sept. 11,
1992, available in Lexis, Nexis Library, WIRES File [hereinafter Switzerland Asks
UN Help).

233. Toxic Waste Shipment to Somalia Believed Aborted: UNEP, AFP, Oct. 6,
1992, available in Lexis, Nexis Library, WIRES File [hereinafter Shipment to
Somalia Believed Aborted).
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governments, not individuals.2>* Any binding force on the indi-
viduals would be effective only through local governments’ ac-
tions. Somalia had no government, so there was nothing for
international treaties to bind.

On the other hand, the Basel Convention was supposed to be
doubly effective because it imposed dual control on both the ex-
port and import sides of a waste transport. In this case, Somalia
and Italy were not parties to the Convention, but Switzerland
was.z3> Thus, Switzerland was obligated to ensure that its citizens
not violate the Convention. However, the Swiss government,
which had fully implemented the Basel Convention into its law,
found out that the Convention did not apply without proof that
the intended waste would either originate from or be transported
through Switzerland.23¢ The contract between the Somalis and
the Swiss firm made no mention of where the waste would come
from and how it would get to Somalia.2?? In fact, because the
Swiss company was merely a front, as most people believed,* it
was very likely that the waste would not come from or go
through Switzerland. The Basel Convention simply failed to
reach this type of brokerage activity.

The Convention’s oversight is serious. In this age of increasing
specialization and globalization, more and more services are be-
ing provided by brokers working for international clients, and
there is no reason why transports of hazardous wastes should not
be so handled. Therefore, if anything, the Somalia incident has
exposed a loop-hole in the Basel Convention that was both easy
and logical for businesses to use. It is thus unfortunate that the
Somalia crisis was allowed to die quietly without a re-examina-
tion of the effectiveness (or lack thereof) of the Basel Conven-
tion in real life.

More generally, the Somalia incident taught the valuable les-
son that businesses can walk around international agreements
faster than nations can write them. Thus, the world should never
be allowed to rest comfortably on the laurels of international
standards. Instead, nations must be willing to impose more strin-
gent standards, if only to adapt to changing business practices.

234. See supra text accompanying note 34.

235. Shipment to Somalia Believed Aborted, supra note 233.
236. Switzerland Asks UN Help, supra note 232.

237. Id.

238. Id.
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C. What Nations Should Agree To: A Proposal

In order to rectify the current shortfalls in the Basel Conven-
tion and assure its effectiveness in solving real-life crises, changes
will have to be made, not only to the domestic laws of individual
nations, but also to the Convention itself. This section proposes
some approaches.

1. Expand Regulations of Waste Brokerage

Most waste generators are not waste experts; they are experts
at producing goods, with wastes as by-products. Thus, as the
Somalia crisis shows, the waste trade is increasingly being han-
dled by brokers and other intermediaries, who may be in neither
the exporting nor the importing country. To be effective, the Ba-
sel Convention must take this trend into account and regulate
activities by waste brokers. This can be done in at least two sim-
ple ways.

One way to regulate brokering activities is to consider the bro-
ker’s country as a transit country. This will require waste export-
ers to receive consent from the broker’s country before the waste
can be shipped,?® thereby allowing waste brokering activities to
be closely monitored. However, unlike an actual pass-through
transit country, the broker’s country may not actually be at any
risk of pollution by the transport, so there is no incentive for that
country to deny consent, especially when it stands to gain by its
citizen receiving brokerage income.24°

239. See supra text accompanying note 150.

240. There may be some incentive if the transit state is liable for damages in the
importing state caused by illegal transport of waste. At least one case supports this
liability. Corfu Channel, 1949 1.C.J. 4 (Apr. 9, 1949), involves the mining of the
Corfu Channel by Albania, damaging British warships. There, the court established
“the obligation of every state not to allow its territory to be used for acts contrary to
the rights of other states.” Thus, the transit state may be liable for its decision to
allow its territory to be used to transport waste to an unsafe disposal site in the
importing state.

Corfu Channel was narrowed by Case Concerning Military and Paramilitary Activ-
ities in and Against Nicaragua, 1986 1.C.J. 14 (June 27, 1986), where the court em-
phasized the fact that in Corfu Channel there was a lack of notice, id. § 112, thus
limiting the holding of Corfu Channel to cases where there was no notice. Where
the importing state has notice of the waste transport, the transit state may not be
liable. This is, however, not a foregone conclusion. Nicaragua’s interpretation may
be based on the fact that in Corfu Channel the lack of notice was part of the “acts
contrary to the rights of other states,” in the sense that the lack of notice was a but-
for cause of the resulting damages. Where notice would not have avoided the dam-
ages, Nicaragua is distinguishable and the presence of notice may not avoid liability.
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A better alternative is to expand the definition of waste ex-
porters to include waste brokers. This has the advantage of im-
posing upon the brokers the same duty for safe disposal as is
required of waste exporters, and is equivalent to expanding the
definition of a waste exporting state to include the broker’s coun-
try. Because a waste exporting state has the duty to re-import
hazardous waste that has not been safely disposed,?#! nations
may not agree to this expanded definition (and liability). On the
other hand, if such a definition were adopted, more countries
would have an interest in ensuring that the waste is disposed of
safely, thus increasing the level of environmental protection.

Undoubtedly there may be other methods of adapting the Ba-
sel Convention to the regulation of waste brokers. The point
here is simply to point out that brokerage activities must be regu-
lated to avoid an end-run around the Convention.

2. Strengthen the Secretariat

This common fund can be administered by the Secretariat,
which currently is just a monitor of waste movements around the
world.242 However, as a monitor, the Secretariat can become the
expert agency on the issue of waste transports. Thus, the Secre-
tariat should be given the power to use that expertise to ensure
compliance with the Basel Convention.

The Secretariat should be given the power to adjudicate dis-
putes between nations who are parties to the Convention. Con-
cerns for sovereignty may prevent giving the Secretariat the
power to compel or penalize nations, but the Secretariat should
have at least the power to make factual findings of fault in cases
of unsafe disposal. A finding by an authoritative international
body may generate enough negative publicity to encourage coun-
tries to remedy environmental harms and to take steps to prevent
future embarrassment.

The Secretariat should also be allowed to adapt the Conven-
tion to technological changes. For example, the Secretariat
should be given the power to add more substances to the list of
hazardous wastes, so that the Convention can at least keep up
with changes in manufacturing technologies around the world.
Decisions of this day-to-day nature should not require the agree-
ment of delegates from hundreds of nations to implement.

241. See supra text accompanying note 153.
242. See supra notes 160-163 and accompanying text.
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The strengthening of the Secretariat should not be viewed as a
threat to nations’ powers or sovereignty. First, the Secretariat’s
technological activities does not affect any country’s power. In
addition, its fact-finding activities, while certainly embarrassing
to the offending nations, would give others an objective author-
ity to which they can point to enforce their own environmental
protection rights.

CONCLUSION

The Basel Convention illustrates that international treaties are
double-edged swords in the battle to control hazardous waste ex-
ports. A major breakthrough may spur other agreements based
on it, proliferating the intended environmental protection. How-
ever, it may also spur complacency. The Basel Convention dis-
plays its complacency in two different ways: one, in failing to
follow up and build more protection based on the Convention,
and two, in failing to adjust the Convention for actual non-per-
formance. Many treaties formed after the Basel Convention con-
sider a nation’s status as a party to the Convention to be the
sufficient condition to allow hazardous waste transports. When
the Convention proved itself to be useless in Somalia — a crisis it
was meant to prevent — no attempt was made to modify it.
These forms of complacency threaten to stall progress in solving
environmental problems. The lesson is that a major break-
through in international environmental law is never an end but
always just a beginning.



