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L
INTRODUCTION

Over the last four decades, the growth in the amount and com-
plexity of air pollution in the United States resulting from the
increasing use of automobiles! (along with other sources) has re-
sulted in mounting dangers to the public health.2 The American
Lung Association has estimated that people in the United States
spend $40 billion per year in additional- health care cost associ-
ated with air pollution.? The Clean Air Act was created to com-
bat this; its goal has been to protect and enhance the United
States’ air resources.* In furtherance of this goal, the United
States Environmental Protection Agency (“EPA”) promulgated
regulations governing gasoline formulation to ensure that pollut-
ing compounds in gasoline do not exceed 1990 levels.> However,
Venezuela complained that the EPA regulations discriminated
against foreign gasoline refiners who wished to sell their products
in the United States. Accordingly, it filed a complaint with the
World Trade Organization (“WTO?”), claiming that the U.S. reg-
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1. James S. CannoN, DRIVE FOR CLEAN AIR: NATURAL GAs AND METHANOL
VEHICLES 2 (1989).

2. See Clean Air Act Amendments of 1990 §101, 42 U.S.C. § 7401.

3. SENATE CoMM. oN ENERGY AND PusLic WORKsS, S. REp. No. 101-228, at 8
(1989) [hereinafter S. Rep. No. 101-228].

4. Id. at 5. )

5. See Regulation of Fuels and Fuel Additives: Standards for Reformulated and
Conventional Gasoline, 59 Fed. Reg. 7716, 7716 (1994). The final rules for reformu-
lated gas were published on February 16, 1994 and became effective on March 18,
1994.
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ulations subjected foreign gasoline to stricter standards than
were imposed on domestic gasoline.$

The Venezuelan complaint suggested the possibility of a funda-
mental conflict between domestic environmental policy and U.S.
obligations under international trade rules. Most importantly, it
provided a stern first test for the World Trade Organization, the
infant organization heralded as the world’s most important eco-
nomic body.” Created in 1995, after four years of preparations
and seven more years of negotiations, the WTO has been de-
scribed as the “most ambitious, comprehensive and geographi-
cally wide trade agreement ever attempted or reached.”® It was
the culmination of a series of multilateral trade negotiations,
known as the Uruguay Round, that were part of the General
Agreement on Tariffs and Trade (“GATT*”.? GATT itself was
viewed as a rather unwieldy process for reducing tariffs and
resolving trade conflicts among its member nations.”’® “The
Uruguay Round . . . transform[ed] the GATT into a permanent
international institution, the World Trade Organization, responsi-
ble for governing the conduct of trade relations among its mem-
bers.”11 The Uruguay Round, through its creation of the WTO,

6. Heather M. Walters, Impact of Sovereign Immunity on EPA’s New, but not
Necessarily Improved, Gasoline Rule, 50 ApMn. L. Rev. 861, 862 (1998). .

7. Keith M. Rockwell, Baptism of Fire for the WTO, J. Com., June 16, 1995, at 6A.

8. JonnN Kraus, INT'L CHAMBER OF COMMERCE, THE GATT NEGOTIATIONS: A
Busmgss GUIDE To THE RESULTS OF THE URUGUAY RouND 6 (1994).

9. JeFFREY SCHOTT, THE URUGUAY ROUND: AN AssessMENT 3 (1994).

10. The original GATT agreement was signed in 1947 as a part of a larger interna-
tional treaty for economic matters, the Charter of the International Trade Organiza-
tion (ITO). Under the auspices of GATT, the original signatories immediately began
reducing tariffs among themselves. However, the larger ITO structure was never
ratified. RoBeERT E. HUDEC, ENFORCING INT’L TRADE Law: THE EvorLutioN OF
THE MODERN GATT LEGAL SYsTEM 4-5 (1993). "GATT gradually began to assume
more and more of the ITO’s functions in the field of international trade policy. . .
though [it] has never received a formal organizational constitution nor become an
official United Nations organization . ... Id. at 7.

The expansion of the GATT over the years has created a terminology problem when
it comes to giving names to all the parts of the modern GATT enterprise. The an-
swer has been to call everything “GATT.” When one speaks of a “GATT decision,”
the term GATT is being used to denote some part of the GATT organization. When
one speaks of government measures that “violate GATT,” on the other hand, the
term GATT refers to some part of the accumulation of rules and rule interpretations
that bind member governments.

Id. at 9.

11. See ScHOTT, supra note 9, at 15. The WTO ties together in an integrated legal
framework the various trade pacts that have been negotiated under GATT auspices
.... In essence, the WTO Agreement is a “mini-charter,” it merely consolidates the
various trade pacts that have accumulated in the series of postwar negotiations. Id.
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produced one other notable institutional reform: “it strengthened
the multilateral dispute settlement mechanism so that countries
[would] be more likely to comply with [international trade] rul-
ings. . . ."12

Without a doubt, an open global market is as much to be de-
sired as a clean global environment. Yet, as environmental regu-
lations increasingly impact products with greater trade flows (and
vice versa), the conflict between environmental protection and
trade liberalization is destined to grow in intensity.!*> The Vene-
zuelan challenge highlights the effect of the WTO’s liberal trade
rules on domestic environmental policy, while simultaneously
providing an opportunity to scrutinize the WTO’s new dispute
settlement mechanism in action. Specifically, this article uses the
reformulated gasoline dispute as the centerpiece for an examina-
tion of the conflict between a strict, domestic environmental law,
the Clean Air Act, and the liberal trade rules embodied in the
WTO agreement.

Section I of this article provides a brief history of the Clean
Air Act. Section II describes the 1990 Clean Air Act Amend-
ments and the reformulated Gasoline Rules, including a discus-
sion of the standards and baseline limitations which were at the
center of the controversy in Venezuela’s complaint to the WTO.
Section III offers a brief history of the GATT, the WTO, and the
new dispute settlement mechanism. Section IV describes the
compromise regulations the EPA devised to bring the U.S. envi-
ronmental rules into compliance with this country’s obligations
under international trade law. Finally, Section V provides an
analysis of the rulings of the WTO dispute settlement panel. The
article concludes that in the wake of the panel rulings, the inter-
national trade framework must be modified to better recognize
the importance of environmental issues.

II.
History AND OVERVIEW OF THE CLEAN AIR AcCT

In order to understand the interplay between the Clean Air
Act and the GATT, one must first have a basic understanding of

12. Id. at 14. It is estimated that by the end of the first year of the WTO’s exist-
ence, world trade in goods grew by 8 percent. For the United States, the gains were
more impressive; exports rose 14.4 percent. Ambassador Jeffery Lang, The WTO: Is
It Working?, 90 ASIL Proc. 224, 419 (1996).

13. GiLBERT R. WINHAM, THE EvoLuTtioN OF INTERNATIONAL TRADE AGREE-
MENTs 127 (1992).
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the two. Clean air enforcement has a long history in the United
States.l4 It is thought that the first air pollution control laws
were adopted in Chicago and Cincinnati in 1881.15 During the
early years of air regulation, air pollution control was typically
left to state and local governments. By 1912, twenty-three out of
the twenty-eight U.S. cities with populations over two hundred
thousand had air pollution laws.'¢ Yet, by 1950 the unprece-
dented growth of industry, especially in the eastern and midwest-
ern United States, triggered a public outcry against air
pollution.!?

It seems that the one common pattern that existed between
these antediluvian laws and their more modern federal counter-
parts was the virtual lack of compliance by industry and enforce-
ment by government agencies. A pivotal event illuminating the
noncompliance occurred in 1948 in Donora, Pennsylvania.!®
Twenty people died as a direct result of air pollution caused by
an inversion.!® Moreover, almost half of the town’s 14,000 in-
habitants were stricken ill.20 As a result of this tragedy, the next
year the United States Department of Health, Education and
Welfare (“HEW?”) initiated research into the causes and effects
of air pollution.?! In 1955, Congress realized that air pollution
was a growing national concern and authorized the United States
Surgeon General to investigate the problem and gather informa-
tion.22 Nonetheless, Congress made it clear that the United
States’ role was purely investigatory and informational.?® Pri-
mary enforcement responsibility remained squarely with the
state and local governments.>*

14. See generally DAVID P. CURRIE, AIR POLLUTION: FEDERAL Law AND ANAL-
vsis (1987) (for a detailed discussion of the history of the Clean Air Act).

15. FrRank P. GrRaD, TREATISE ON ENVIRONMENTAL Law 2-11(1994). These
laws were smoke control laws passed to control emissions from local industry.

16. Arnold R. Rietze, A Century of Air Pollution Control Law: What's Worked:
What'’s Failed: What Might Work, 21 EnvrL. L. 1576, 1585 (1991).

17. Id. at 1585. Part of this industrial growth was due to the wars fought prior to
1950 and the resulting need for mass production to support the war efforts.

18. Id.

19. Id. An inversion is a state in which air temperature increases with increasing
altitude thereby holding air and pollutants closer to the surface.

20. GraAD, supra note 15, at 2-11.

21. Rietze, supra note 16, at 1585.

22. See generally, Air Pollution Control Act of 1955, ch. 360, 69 Stat. 322 (1955)
(current version at 42 U.S.C. 7401 to 7642).

23. Air Pollution Control Act of 1955 § 2(b)(2).

24. Air Pollution Control Act of 1955 § 1.
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Eight years later, Congress attempted to add teeth to the air
pollution law, albeit very weak teeth, by passing the Clean Air
Act of 1963.25 This was the federal government’s first attempt to
actually regulate air pollution. Congress granted the federal gov-
ernment enforcement authority to abate air pollution “which en-
dangers the health or welfare of any person.”?¢ Despite this
language, the statute still allowed state and local governments to
retain primary enforcement authority.?” The federal government
was relegated to the role of advisor and could only act with the
express concurrence of the state and local governments.?® Nev-
ertheless, with this statute, the federal government began in ear-
nest its movement toward centralizing air pollution control at the
national level.

In 1965, Congress began its foray into the area of motor vehi-
cle emission control.2® Congress passed the 1965 Clean Air Act
Amendments which allowed the Secretary of HEW to prescribe
standards governing vehicle emissions.>® The law required the
standards to be based upon the economic and technical feasibil-
ity of compliance.3 The Secretary was authorized to prescribe
standards for new domestic and imported motor vehicles and en-
gines, and to certify the vehicles and engines based upon proto-
type testing.32 The vague language of this statute and the
resulting lack of emission control standards led to Congress pass-
ing the 1970 Clean Air Act.33

If properly applied, the 1970 Act would have been one of the
strongest steps toward curbing mobile source pollution in the his-
tory of the United States. The Act specifically required a ninety
percent reduction in emissions of hydrocarbons, carbon monox-

25. Pub. L. No. 88-206 § 1, 77 Stat. 392 (1963).

26. Pub. L. No. 88206 § 5(a), 77 Stat. 366 (1963).

27. Id.

28. Id. The law basically required the Secretary of Health, Education and Welfare
to conference with state and local officials prior to making a “recommendation of
abatement.” Therefore, the Secretary could only act with the consent of both the
affected state and local governments. Even then, the Secretary’s primary enforce-
ment authority was limited to recommendations and a public hearing (upon prior
state and local approval).

29. Motor Vehicle Air Pollution Control Act, Title I, Pub.L. 89-272, § 101, 79 Stat.
992 (1965).

30. Id. § 101 (8).

31. Id. at § 202(a).

32. Kenneth C. Keener, A Current Survey of Federal Air Quality Control Legisla-
tion And Regulations, 5 NaT. RESOURCES Law. 42, 43 (1972).

33. CURRIE, supra note 14, at 2-6.



6 JOURNAL OF ENVIRONMENTAL LAW  [Vol. 17:1

ide (“CO”), and nitrogen oxide (“NO,”) by 1975.2¢ Unlike the
1965 Act, the amended law’s standards were not technology
based.3> On the contrary, the standards were specifically based
upon emission reduction.3® Thus, instead of allowing technology
to drive the law, the statute’s mandatory emission reductions
would force the development of new pollution control technol-
ogy.?” The 1970 Clean Air Act also authorized EPA (newly
founded in 1970) to test vehicles for compliance or require the
manufacturer to test the vehicles.3® For the first time, the law
also set standards for the chemical composition of gasoline, spe-
cifically lead. Despite its laudable goals, the law specified re-
quirements that EPA was unwilling to enforce.3?

The 1970 Act was a watershed, prodding industry (and the en-
tire country) into thinking seriously about air pollution reduc-
tion4® However, just as its antecedents, the 1970 Act was
doomed to fail because of the utter lack of serious enforce-
ment.#! Twenty years after the passage of the 1970 Act, mobile
sources were still the leading cause of air pollution in the United
States.42 By 1989, mobile sources accounted for fifty percent of
the nation’s volatile organic compounds (“VOCs”), forty-three
percent of the NO,, and over ninety percent of the CO (in urban
areas).** In response, in 1990 President Bush signed into law ar-
guably the strongest environmental statute in history, the 1990
Clean Air Act Amendments.

In the forty years the federal government has been involved in
clean air regulation, mobile sources (primarily automobiles) have

34. See Clean Air Act of 1970, Pub.L.No. 91-604, § 202(b)(1(A), 84 Stat. 1676,
1690 (1970).

35. See Id.

36. See Id.

37. CURRIE, supra note 14, at 2-4. In International Harvester v. Ruckelshaus, 478
F.2d 615, 640 (D.C. Cir. 1973), the Circuit Court upheld EPA’s denial of a waiver of
the reduction standards, even though the Court acknowledged the fact that the tech-
nology to meet the standards did not exist.

38. Id.

39. See Paul G. Rogers, The Clean Air Act of 1970, Epra J., JAN./FEB. 1990, at 21,
23. See also CURRIE, supra note 14 at 5-1. (Since the requirements were set without
regard to feasibility or cost, strict enforcement by EPA would have caused severe
hardship on industry).

40. See Rogers, supra note 39, at 22.

41. Id. at 23.

42. S. Rep. No. 101-228, at 13 (1989).

43. S. Rep. No. 101-228, at 89 (1989). The Senate found that problems caused by
motor vehicle emissions required tighter vehicle controls to achieve and maintain air
quality standards.
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become the largest single source of air pollution in the United
States.** In response to this threat, Title II of the 1990 Clean Air
Act Amendments (“1990 Act”) was enacted to ensure strict reg-
ulation of vehicle emissions.*> Toward that end, the 1990 Act in-
cluded, inter alia, a new section that regulated the composition of
gasoline.#6 Specifically, Section 211(k) of the 1990 Act required
the EPA Administrator to promulgate regulations governing gas-
oline characteristics (i.e., its reformulation) necessary to assure
vehicle emission reductions.4’” On February 16, 1994, EPA pub-
lished its Final Rule governing this subject matter, entitled,
“Regulation of Fuels and Fuel Additives: Standards for Refor-
mulated and Conventional Gasoline.”48

II1.
THE CLEAN AIR ACT AMENDMENTS OF 1990:
REFORMULATED (GASOLINE

The 1990 Act not only governed air emissions from mobile
sources in general; it specifically governed air emissions from
mobile sources by controlling gasoline and gasoline additives.*®
Prior to 1990, motor vehicle fuels had largely been ignored. In-
stead, the federal government concentrated on emissions by reg-
ulating the vehicles themselves.® In 1970 and 1977, EPA
regulated the use of lead and phosphorous in gasoline.5! How-
ever, by primarily emphasizing vehicle regulations and ignoring
gasoline regulations EPA actually caused fuels to become dirtier,

44. The Honorable Henry Waxman, An Overview of the Clean Air Act Amend-
ments of 1990, 21 EnvTL. L. 1721, 1768 (1991). See also, S. Rep. No. 101-228, at 13
(1989).

45. See The Clean Air Act of 1990, § 211, 42 U.S.C. § 7545 (1995).

46. 42 US.C. § 7545(k). )

47. Id.

48. 59 C.F.R. § 7716 (1994).

49. See generally, The Clean Air Act of 1990, 42 U.S.C. § 7401 et seq.

50. Section 211 of the Clean Air Act Amendments of 1977 granted the Adminis-
trator of EPA the authority to control or even prohibit the manufacture, sale or
introduction into commerce of any fuel or additive for use in motor vehicles that
would cause or contribute to air pollution that could reasonably be’anticipated to
endanger the public health. David T. Deal, Motor Fuel Regulations in the 1990’s,
NAT.REsources & Env't, Fall 1992, at 17.

51. Before 1990, the law concentrated on regulating mobile source emissions (mo-
tor vehicle emissions) at the “tailpipe” rather than at the pump. Previous law was
not really concerned with the correlation between what went into the gas tank and
what came out of the tailpipe.
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effectively undermining a significant portion of any gains
achieved through the tighter control of vehicles.52

The 1990 Act contained numerous provisions that were in-
tended to rectify this unfortunate result.>®> The statute was
designed to assist states in attaining national ambient air quality
standards (“NAAQS”).5¢ As part of this effort, the statute cre-
ated a scheme for establishing regulations governing the refor-
mulation of gasoline to obtain the greatest possible reduction in
the emissions of ozone-forming volatile organic compounds
(“VOCs”) and toxic air pollutants.>> Basically, the 1990 Act’s re-
formulated gasoline provisions were intended to speed progress
toward the attainment of NAAQS’s for ozone and the reduction
of toxic air pollutants associated with gasoline.56

The essence of gasoline reformulation under the 1990 Act was
that all gasoline, in certain covered areas of the country,>” must,
at a minimum, be twenty-five percent cleaner by the year 2000
and fifteen percent cleaner immediately.5® The 1990 Act also re-
quired a reformulation of gasoline so that it reduces or limits
Nozx, benzene, aromatic hydrocarbons, VOCs and toxic air pollu-
tants.5® The statute prohibited the use of lead, manganese and
other heavy metals in gasoline.6® Section 211(k) of the 1990 Act
made it a violation for any person to sell or dispense “conven-
tional gasoline” (i.e., gasoline that was not certified as reformu-

52. Honorable Henry A. Waxman, Cars, Fuels, and Clean Air: A Review of Title II
of the Clean Air Act Amendments of 1990, 21 EnvtL. L. 1947, 1972 (1991).

53. See generally, The Clean Air Act of 1990, 42 U.S.C. § 7545(k) (1990).

54. Committee on Energy and Commerce, Report of the Clean Air Act Amend-
ments of 1990, H.R. Rep. No. 101-490, at 195-98 (1990). (The EPA administrator sets
primary and secondary ambient air quality standards for a variety of pollutants ema-
nating from mobile and stationary sources. Primary standards are ones EPA believes
are necessary to protect human health. Secondary standards are ones EPA sets to
protect the public welfare, including plant life and animal life).

55. 42 US.C. § 7545(k)}(4).

56. See Deal, supra note 50, at 18.

57. This portion of the Act applies to the nine worst areas in the country that did
not attain ozone NAAQS; (i.e., the nine worst nonattainment areas), during the time
period from 1987 through 1989. 42 U.S.C. § 7545(k)(10)(D). The 9 covered areas
are Los Angeles, New York, Chicago, Houston, Milwaukee, Baltimore, Philadel-
phia, San Diego, and Muskegon. See, H.R. Rep. No. 490, supra note 54, at 230
(1990). Additionally, Section 211(k)6) of the Act allows the Governor of any State
to “opt-in” on the reformulated gasoline provisions. 42 U.S.C. § 7545(k)(6).

58. 42 U.S.C. § 7545(k)(3).

59. See generally, 42 US.C. § 7545(k).

60. Id. EPA has the authority to waive the prohibition against certain heavy met-
als if it is determined that they will not increase toxic emissions.
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lated) in any of the nine covered areas.®! More importantly, the
Act provided that any violation of the reformulated gas provi-
sions was punishable by a fine of $25,000 for every day of
violation.62

A. Fuel Formula vs. Performance Standards

Section 211(k) of the 1990 Act imposes two alternative re-
quirements relating to reformulated gasoline: 1) the gasoline
must meet certain fuel formula specifications; or 2) all reformu-
lated gasoline must meet certain performance standards, which-
ever is more strict.53 The fuel formula method requires oil
companies to produce gasoline that meets specific requirements.
The fuel formula requirements prescribed in the 1990 Act limit
the percentage of benzene and aromatic hydrocarbons to one
percent and twenty-five percent, respectively.®* Lead is com-
pletely prohibited.%> Pursuant to this statutory section, in order
to meet the fuel formula requirements, the gasoline must also
contain additives to prevent the accumulation of deposits.5¢ Ad-
ditionally, the gasoline must contain at least two percent oxygen
to increase combustion efficiency.5?

The performance standards prescribed by the 1990 Act require
a fifteen percent reduction in VOCs and toxic air pollutants.s8
Additionally, the 1990 Act requires a twenty-five percent reduc-
tion in VOCs and toxics by the year 2000, adjustible by the EPA
Administrator, subject to technological feasibility.® The per-
formance standards allow oil companies the greatest flexibility
because the standards set emission targets while granting the oil
companies the prerogative to decide the best method of achiev-
ing the targets.’® Basically, the performance standards allow oil

61. 42 U.S.C. § 7545(k)(4-5).

62. 42 U.S.C. § 7545(d)(1). This section also allows the government to obtain in-
junctive relief and to recover any economic benefits or savings received by violators
through their noncompliance.

63. 42 U.S.C. § 7545(k)(3). In determining which standard is more stringent, the
statute required EPA to determine which standard would result in the greatest re-
duction in emission of ozone forming VOCs and toxic air pollutants. Ultimately,
EPA decided the performance standards were more stringent.

69. Id.
70. Waxman, supra note 52, at 1976.
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companies to devise a way to meet the pollution reduction re-
quirements using the most economic means possible.

B. Meeting Reformulation Regulations: the Complex and
Simple Models

Under the reformulated gasoline regulations, retail sale of re-
formulated gasoline and its certification began on January 1,
1995.71 The regulations established two methods to certify fuel
as meeting the reformulated gas requirements. Companies could
certify their gasoline by using one of two models; they were aptly
called the “simple model” and the “complex model.” The “sim-
ple model” was based upon the idea that there are certain param-
eters that are clearly known to affect emissions (and were known
at the time the Act was passed).”? These parameters were uti-
lized by EPA to develop a model that is relatively easy to under-
stand and relatively simple to implement.”? A person could input
these known parameters into the model and determine the effect
on emissions. The “simple model” was not as elaborate or as
effective as the “complex model,” but it allowed EPA to establish
a “quick and dirty” method of certifying reformulated gasoline
within the timetable established by Congress. The “simple
model” was only intended to be an interim model to be utilized
until sufficient data was available to create a more detailed
model.

Of the two, the “complex model” was actually the one that was
best suited to meet the purposes of the 1990 Act. The “complex
model” was EPA’s computer generated model. EPA’s model was
based upon data and testing relative to the relationship between
fuel parameters (example: a given level of VOCs, NO,, CO) and

71. This particular gasoline certification is pursuant to EPA’s “simple model.”
Gasoline certification pursuant to EPA’s “complex model” began January 1, 1998.

72. EPA and industry generally agreed that Reid vapor pressure, fuel oxygen,
benzene, and aromatics affected emissions and there was sufficient data to quantity
the effect of these parameters for use in a model. It was also well-known that sulfur,
T90 (the temperature at which 90% of gasoline evaporates, also known as E300; i.e.
300 degree Fahrenheit), and olefines adversely affected emissions. However, the ef-
fect of these three parameters was not yet quantified. So, for purposes of the “sim-
ple model,” EPA set the limit on these three parameters at the individual refiner’s
1990 average levels.

73. Despite the clarity of the “simple model,” EPA received criticism from the oil
industry that the model was infiexible, discouraged innovation, and penalized refin-
ers who produced cleaner than average gasoline. Therefore, EPA granted the com-
panies the option of utilizing the “complex model” instead of the “simple model.”
See 59 Fed. Reg. 7721.
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emissions.’”* In essence, EPA created the “complex model”
based upon the data generated from years of testing utilizing the
“complex model”, a person could input any given gasoline pa-
rameter into the model and be able to reliably determine the
characteristics of the resulting emissions. The problem with the
“complex model” was that it took several years to develop, and
by statute, Congress required EPA to develop regulations gov-
erning reformulated gasoline certification by 1991.75 So, in order
to comply with its statutory mandate, EPA developed its “simple
model.” Companies had the option of choosing between the two
models.

C. Baselines: Foreign and Domestic
1. Domestic Baseline

Once EPA determined that the 1990 Act’s performance stan-
dard was more stringent than its fuel formula specifications (i.e.
more likely to result in the greatest reduction of polluting emis-
sions), the 1990 Act required EPA to promulgate standards gov-
erning the reduction of VOC and toxic emission levels.”¢ The
Act required companies to reduce their VOC and toxic emissions
by a certain percentage.?”

Given this statutory imperative, the question becomes what
baseline should be used to measure the emission reductions. In
other words, in order to determine if the reformulated gasoline
performance standards have been met, EPA must first establish a
baseline from which to measure a refinery’s compliance (or lack
thereof). This baseline would establish standardized properties
of gasoline from which reduction goals could be measured. EPA
determined that there should be three baselines based upon a
refinery’s 1990 gasoline data, and a statutory baseline if no 1990
data exists.”® :

Under the baseline Method 1, the parties were allowed to es-
tablish their own individual baseline utilizing data that defined
the actual properties of the gasoline produced by the refiner in

74. The model is based upon thousands of tests on various gasoline characteristics
as they relate to emissions. The tests were run by EPA, the auto industry, and the oil
industry.

75. 42 U.S.C. § 7645(k)(1) requires the Administrator of EPA to promulgate reg-
ulations within 1 year after the enactment of the Act.

76. See 42 U.S.C. § 7645(k)(3)(B).

71. Id.

78. 40 C.F.R. § 80.91-80.93, 80.101-80.106 (1997).
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1990.7 This baseline is based upon the actual quality, quantity,
and composition records that existed in 1990.80 However, most
domestic and foreign refiners did not have actual and reliable
data relating to their gasoline composition for 1990. Since most
refiners did not have data for gasoline produced in 1990, EPA
developed two other methods of backtracking to determine a re-
finer’s 1990 gasoline characteristics, Methods 2 and 3. Methods 2
and 3 were based upon a computer generated model of the pro-
duction values of the properties of gasoline produced subsequent
to 1990. Method 2 allowed the refiner to utilize 1990 blendstock
quality and production records to formulate a 1990 baseline.3!
Method 3 allowed the refiner to utilize data from post-1990 gaso-
line blendstock, gasoline quality, and gasoline production records
to formulate a 1990 baseline.®? This Method was only to be used
if Methods 1 and 2 are unavailable.®3

Clearly, each Method was dependent upon the reliability of
the data being used. The entire 1990 Act is dependent upon this
data. In short, the reduction in a refiner’s VOC and toxic emis-
sions is based upon that refiner’s individual baseline. The accu-
racy of the baseline is dependent upon the method being used (1,
2 or 3) and the data being plugged into the method.3* If the data
is incorrect or fraudulent, the baseline is worthless. Without an
accurate, useful baseline, it is impossible to determine a proper
level of reduction.

To summarize, the individual baseline is based upon actual
1990 data.35 If the data is not complete or available, it is supple-
mented with Method 2 data until a 1990 baseline can be estab-

79. As you will see later, this is one of the two methods that importers of foreign
gasoline are allowed to use to determine their baseline. Moreover, by 1995 the 1990
baseline is required to be used for all conventional gasoline as well as reformulated
gasoline. Therefore by 1995 all gasoline will be regulated in a way so that all gasoline
will be no dirtier than it was in 1990.

80. Id.

81. 40 C.E.R. § 80.91. Blendstock is the term used to describe liquids and addi-
tives after blended into gasoline.

82. 1d.

83. If a refiner uses Method 3, it must include a detailed narrative discussing and
comparing the refinery’s 1990 and post-1990 operations. Then, it must perform de-
tailed calculations to adjust for changes in operations and technology (to be re-
viewed by EPA).

84. Once the baseline is established, the party or EPA plugs the parameters of the
party’s gasoline into a “simple or complex” model in order to test the gasoline’s
compliance. Therefore, the entire reformulated gasoline reduction and compliance
scheme is completely dependent upon the creation of a proper baseline.

85. 40 CF.R. § 80.91.
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lished.8¢ If the party has insufficient data to establish a reliable
1990 baseline based upon Method 1 data (actual 1990 data) and
Method 2 data, the party must supplement its data using Method
387

The regulation required the refiner to use independent audi-
tors to verify, among other things, baseline methodology, the re-
sulting parameters, the resulting emission values, the availability
of data (or lack thereof), and the accuracy of the data..8 EPA
retained the right to conduct its own audits of the baseline sub-
missions of the domestic refiners to determine the accuracy of
the baseline. EPA also established a method of determining a
party’s baseline if there was no verifiable data available. In the
case of such an event, a “statutory baseline” was used instead of
Method 1, 2, or 3.3°

Instead of allowing the refiner to utilize actual production
data, the statutory baseline sets the fuel parameters to be used as
a baseline from which the performance standards.are to be mea-
sured.?® The refiner utilizing the statutory method was exempted
from the auditing provision since this baseline’s values are estab-
lished by statute and do not vary for each individual refiner.9!
That is to say, a party utilizing the statutory model has no chance
of “gaming” the system. Again, this is because under the statu-
tory baseline, the actual parameters used by the refiner are estab-
lished within the regulations. The main problem with variable
baselines was that a refiner would always want a lower baseline.
This is because the lower the baseline the less the refiner has to
do to meet statutory reduction standards. The lower the base-
line, the less money a company may spend on compliance. Con-
versely, the lower the baseline, the higher the actual pollutants in
the gasoline.

2. Foreign Refiners

The rules for foreign refiners were very different than for do-
mestic refiners. Foreign refiners were allowed to use Method 1,
but they were not allowed to use Methods 2 and 3.92 Foreign
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refiners were only allowed to use actual 1990 data in order to
determine a 1990 baseline.”® If the foreign refiner did not have a
sufficient amount of accurate and reliable data regarding its 1990
gasoline production and composition, it could not use a 1990
baseline at all.?4 However, the rules still allowed the foreign re-
finer to utilize the statutory baseline if it could not formulate a
reliable 1990 baseline. Therefore, unlike domestic refiners, a for-
eign refiner was forced to use the statutory baseline in the ab-
sence of actual verifiable 1990 data sufficient to form a certifiable
and verifiable 1990 baseline.

EPA stated many reasons for the difference in treatment.%s
First, there was no way for EPA to easily inspect facilities and
data to verify the accuracy of gasoline composition and produc-
tion information.% EPA’s general enforcement authority over
foreign refiners is debatable.?? Moreover, there is a question of
the extent of a U.S. Court’s jurisdiction over a foreign refinery.
Of course, if EPA issued an administrative compliance order or
ordered civil penalties, the enforceability of the order would be
tenuous at best. Also, it is difficult for EPA to determine the
specific source of a particular batch of gasoline.”® Actually, it is
virtually impossible even to trace a particular batch of gasoline
from its U.S. port of entry back to a specific country.” If EPA
cannot trace the gasoline back to the country, it cannot possibly
trace it back to a specific refiner. Without knowing the refiner
associated with a batch of gasoline, it is impossible to verify its
baseline calculations.1%® Moreover, if EPA cannot determine the
refinery-of-origin, it cannot determine if the foreign gasoline is
meeting its performance standards (even assuming a verifiable
baseline had been determined). Additionally, it may be impossi-
ble to determine a refinery-of-origin since foreign gasoline often

93. Id.

94. As stated before, most refiners will not have the data necessary to formulate a
1990 baseline based solely upon Method 1 data. Most will need a combination of
Method 1, Method 2, and possibly Method 3 data to create a certifiable 1990
baseline.

95. See generally, 59 Fed. Reg. 7785-7788.

96. Id. at 7787. Certainly, a surprise inspection or audit would be almost impossi-
ble to perform on a foreign refiner.

97. Id.

98. Id. at 7785.
99. Id.

100. Id. at 7787.
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changes hands several times and is mixed with other gasoline
prior to reaching the United States.101

The primary difference (from EPA’s perspective) between the
regulation of domestic and foreign gasoline is that EPA primarily
regulates domestic gasoline at the refinery; however, it regulates
foreign gasoline at the port. EPA argues that it is difficult if not
impossible to properly regulate foreign refiners until their prod-
uct reaches the shores of the United States.102 Therefore, a statu-
tory baseline, EPA argues, is the only viable means of properly
implementing the reformulated gasoline program for foreign re-
fineries pursuant to the 1990 Clean Air Act.103

Regardless of whether EPA’s concerns are justified, it is indis-
putable that the reformulated gasoline regulations treat foreign
refiners differently (albeit as EPA would argue, justifiably). For-
eign commenters have argued that domestic refiners have the
possibility of receiving a “dirtier” (i.e., more favorable) baseline
because they may use actual or inferred data and production val-
ues from 1990.1%4 Foreign refiners are discriminatorily subjected
to the “cleaner” (i.e. less favorable) statutory standard.10s
Others have said that granting foreign refineries individual base-
lines would help enhance competition among gasoline suppliers
to the ultimate benefit of the domestic consumer.1% EPA re-
jected these comments and found that the rule had to treat for-
eign refiners differently in order to prevent “gaming”, the
establishment of inaccurate baselines, and problems for EPA in
compliance monitoring and enforcement.10? By its very nature,
this regulation imposed a barrier to trade by increasing the com-
plexity of standards exporters needed to satisfy in order to sell in
the United States.108

One of the prime objectors to the new regulations was Pe-
troleos de Venezuela, S.A. (“PDVSA?”), the Venezuelan national
oil company. PDVSA claimed that the reformulated gasoline
regulations violated the General Agreement on Tariffs and Trade

101. Id.

102. Id. at 7786.

103. Id.

104. Id. at 7787.

105. Of course, this assumes that in all cases the statutory baseline will result in a
more restrictive baseline than Methods 1, 2, and/or 3 (or the combination of the 3).

106. Id. EPA stated that this comment was irrelevant.

107. Id. at 7788.

108. See generally, Jennifer Schultz, The Demise of Green Protections: The WTO
Decision on the U.S. Gasoline Rule, 25 Denv. J. INT'L L. & PoL’y 1,2 (1996).
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(“GATT”).1%° This dispute raised very serious questions about
the conflict between United States’ environmental and interna-
tional responsibilities. In this case, the questions revolved
around the issue of whether the United States’ gasoline regula-
tions are inconsistent with its obligations under GATT/WTO.

Iv.
THE GENERAL AGREEMENT ON TARIFFS AND TRADE

From 1947 until the creation of the WTO in 1995, GATT was
the principal system governing global trade.!© It began after
World War II with a membership of 23 developed nations who
believed that future world wars could be avoided only through
integrated attempts to promote trade liberalization and multilat-
eral economic cooperation.!'* For several reasons, it never lived
up to the dreams of its founders. First, GATT was supposed to be
governed by the International Trade Organization (“ITO”), a
permanent trade body with the power to eliminate nontariff bar-
riers to trade and to reduce worldwide tariffs.1’2 Yet, despite the
fact that the United States was a principal architect of the ITO
charter, the U.S. Congress rejected the plan due to a growing
reluctance to weaken the country’s economic sovereignty during

109. 59 Fed. Reg. 22800, 22801.

110. The WTO was created during Uruguay Round of GATT’s multilateral trade
negotiations. The Final Act was open for signatures on April 15, 1994 and the WTO
entered into force on January 1, 1995. Final Act Embodying the Results of the Uru-
guay Round of Multilateral Trade Negotiations, Apr. 15, 1994, Legal Instrument Re-
sults of the Uruguay Round, vol. 1 (1994), 33 LL.M. 1143 (1994) [hereinafter Final
Act]. After ratifying the multilateral trade pact in December 1994, the United States
became one of the organization’s original 124 members. GATT Focus Shifts to Ap-
proval in Europe, Wall St. J., Dec. 5, 1994, at Al, col. 2.

111. Jorn H. JACKSON, RESTRUCTURING THE GATT SvstEM 5 (1990). GATT
grew out of the Bretton Woods System which grew out of the belief that the disas-
trous tariff and trade policies of the 1930s had contributed to the outbreak of the
Second World War. Thomas J. Dillon, Jr., The World Trade Organization: A New
Legal Order For World Trade?, 16 Mich. J. InT’L TRADE 349, 351 (1995).

112. The ITO was intended to serve as a third pillar, along with the International
Monetary Fund and the World Bank, of a comprehensive global economic structure.
PierRE PEScATORE, HANDBOOK OF GATT DisPUTE SETTLEMENT 8 (1994). The
‘World Bank was originally designed to assist the war-torn developed countries and
lesser developed nations to reconstruct and upgrade or upgrade their economies.
The [International Monetary Fund] was initially charged with facilitating trade and
assisting governments in stabilizing their exchange rates so as to avoid a reversion to
1930s monetary policies which had stifled world trade and abetted tensions leading
to the second great war of the twentieth century. Dillon, supra note 111, at 352.
‘While the International Monetary Fund and the World Bank covered the financial
aspects of this multilateral economic cooperation, the ITO was to serve an adminis-
trative and dispute resolution role. d.
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the recessionary period after World War I1.113 Although the orig-
inal GATT members had already begun negotiating tariff reduc-
tions, these negotiations lacked the oversight and administration
the ITO was supposed to supply. Instead of an efficient organiza-
tion, GATT became a series of several hundred treaties that pro-
vided a loose framework for trade relations among the
members.114

Second, over the years GATT’s basic composition changed
radically. From the original 23 developed nations that created
GATT in 1947, the membership soared to as many as 124 coun-
tries. Three-fourths of those members were developing na-
tions.1?5 This tremendous diversity impeded efforts to achieve the
consensus that was a hallmark of GATT decision making!1¢ and
was possible when the members all shared common economic
interests.

Finally, the decentralized nature of GATT,7 coupled with fre-
quent outbursts of protectionist trade sentiments throughout the
world, triggered numerous trade conflicts. However, the dispute
resolution mechanisms utilized by the GATT members were
often ineffective in resolving more contentious cases. “The de-
mise of the ITO meant, among other things, abandoning the
ITO’s consensus-based dispute resolution system, which included
resort to the International Court of Justice for ‘advisory opin-
ions’ and a binding arbitration option outside the ITO for disput-
ing ITO members.”18 Under GATT, disputants were directed to
voluntarily negotiate a settlement of their trade conflicts. If
these informal negotiations broke down, a complainant could ini-
tiate a formal consultation process. If consultations were unsuc-

113. Eric RicHARDs, Law FOrR GLOBAL BusmEss 232 (1994).

114. Id. In 1960, the GATT members created the GATT Council (officially
known as-the Council of Representatives) to serve as an executive body. However,
any of GATT’s growing number of members could serve on the Council. And, in
fact, generally 70 percent of the membership served on the Council. See PESCATORE,
supra note 112, at 13-14.

115. See RICHARDS, supra note 113.

116. GATT required that all decisions be unanimous. See PESCATORE, supra note
112, The GATT members eventually created the Group of Eighteen to address this
concern. This body was composed of 18 members who were selected to reflect the
economic characteristics of GATT’s total membership. Led by GATT’s Director-
General, the Group of Eighteen met several times a year to discuss major trade
issues. See RICHARDS, supra note 113, at 233.

117. See supra text accompanying notes 112-114.

118. G. Richard Shell, Trade Legalism and International Relations Theory: An
Analysis of the World Trade Organization, 44 Duke L. J. 829, 840 (1995) (citations
omitted).
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cessful a hearing panel of experts from countries other than the
disputing parties was formed to hear the dispute.!'® After taking
evidence, hearing arguments, and issuing a written decision, the
dispute panel would submit its finding to the GATT Council for
adoption.’20 However, the losing party was able to veto enforce-
ment of the panel report because “even one vote ‘including the
party that lost the case’ could block approval of the decision and
prevent it from becoming ‘GATT law.””12! Because a winning
party could not legally retaliate without the unanimous support
of the GATT membership, there was growing dissatisfaction with
the GATT dispute settlement process.1?2

A. The World Trade Organization

The movement to reform GATT arose during the Uruguay
Round of GATT negotiations.’?3 This was a long and laborious
process, due in large part to an extremely ambitious agenda.
First, while GATT had long confined itself to global trade in
goods, the Uruguay Round negotiators struggled to bring for-
merly excluded topics like services!?¢ and investment!? within
the GATT framework. They also included politically volatile is-
sues such as intellectual property rights,1?¢ agricultural prod-
ucts,127 and textiles128 within their discussions.

The members also addressed GATT’s glaring structural weak-
ness!2? by erecting a permanent administrative body, known as
the World Trade Organization, in the image of the rejected Inter-
national Trade Organization. GATT was subsumed by the WTO.
Thus, while the numerous treaties and international trade obliga-
tions created under the auspices of GATT remain in effect, they
are now administered by the WTO.130 “[TThe WTO plays the es-

119. See RICHARDS, supra note 113, at 239-241. Cf., JaAcksoN, supra note 111, at
61-62.

120. See supra note 114.

121. Shell, supra note 118, at 842. Cf. ScHOTT, supra note 9, at 128 and Rich-
ARDS, supra note 113, at 241.

122. See ScHOTT, supra note 9, at 129.

123. See supra notes 7-12 and accompany text.

124. See ScHOTT, supra note 9, at 99-111; Negotiations, supra note 6, at 39-50.

125. See ScHOTT, supra note 9, at 112-114; Negotiations, supra note 6, at 24-25.

126. See ScHOTT, supra note 9, at 115-123; Negotiations, supra note 6, at 50-58.

127. See ScHoOTT, supra note 9, at 43-54; Negotiations, supra note 6, at 12-18.

128. See ScHoTT, supra note 9, at 55-59; Negotiations, supra note 6, at 19-21.

129. See supra note 10 and notes 112-114 and accompanying text.

130. Dominique M. Calapi, International Trade and Environmental Impact: WTO
Reformulated Gasoline Case, 3 EnvT’L L. 209, 216 (1996). See also DaNieL C. EsTy,
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sential role of unifying the existing and new obligations under
one administrative roof and further providing an internationally
recognized organizational structure which its forerunner, the
GATT, had lacked.”131

Finally, to combat the longstanding problems associated with
the pre-Uruguay Round of GATT, the negotiators sought to en-
hance the GATT dispute resolution process to create a standard-
ized and legalized dispute resolution process.’3? They revamped
GATT’s much maligned, dispute settlement mechanism in three
important ways: (1) they erected a permanent Dispute Settle-
ment Body; (2) they established a precise timetable governing
the consultation, hearing, and compliance processes; and (3) they
abolished the veto power that had permitted members to legally
avoid compliance with dispute panel decisions.133

1. The Dispute Settlement Body

Recognizing that trade disputes are inevitable in any complex
trading system, the WTO developed a permanent Dispute Settle-
ment Body (“DSB”) to coordinate the dispute resolution pro-
cess.’* While the WTO continued GATT’s tradition of
encouraging informal resolution of disputes through bilateral
consultations, it also recognized the need for a body to oversee
and manage the dispute resolution process.!> Thus, the DSB

GREENING THE GATT: TRADE, ENVIRONMENT AND THE FUTURE 247 (1994). See
generally Final Act, 33 LL.M. at 1144.

131. Dillon, supra note 111, at 355. This unification solves two problems. First, the
difficulty of incorporating the non-trade-in-goods obligations of protections of intel-
lectual property rights and trade in services into the GATT is resolved by the WTO
... Second, the establishment of the WTO settles the question of institutional status
which has hindered GATT in its nearly five decades of history. Id.

132. David M. Parks, GATT and the Environment: Reconciling Liberal Trade Pol-
icies with Environmental Preservation, 15 U.C.L.A. J. EnvT’L L. & PoL’y 151, 160
(1996-97). During the Uruguay Round, the trading partners experimented with trial
reforms to the dispute settlement mechanism. These included strict time limits to
speed up the resolution of trade disputes. Historically, GATT violators were able to
delay the formation of hearing panels indefinitely by refusing to agree to the selec-
tion of panel members. The trial reforms stipulated that in cases where the dispu-
tants were unable to agree on the choice of panelists within 20 days, either party
could request the GATT Director-General to fill the position within 10 days. The
success of these trial reforms encouraged the members to develop a more sophisti-
cated dispute settlement process within the WTO framework. RICHARDS, supra note
113, at 240-241.

133. See ScHOTT, supra note 9, at 125-140.

134. Final Act, supra note 110, at 1226.

133. See generally ERNsT-ULRICH PETERSMANN, THE GATT/WTO DISPUTE SET-
TLEMENT SYSTEM: INTERNATIONAL LAw, INTERNATIONAL ORGANIZATIONS, AND
DispuTE SETTLEMENT (1997)(discussing the history and procedures of GATT/
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was vested with authority to administer the consultation and dis-
pute settlement process. Its functions include establishing
panels, adopting panel reports, maintaining surveillance of the
implementation of rulings and recommendations, and authoriz-
ing the suspension of concessions and other obligations when na-
tions violate any of their treaty obligations.13¢

The hearing panels created by the DSB are made up of in-
dependent experts137 who possess the authority to make findings
of fact and issue rulings or recommendations.1*® WTO rules re-
quire that panelists “be selected with a view to ensuring the inde-
pendence of the members, a sufficiently diverse background and
a wide spectrum of experience.”1?® The WTO’s Secretariat main-
tains a list of qualified individuals who may serve as panelists.
Generally, panels are composed of three members unless the
parties to the dispute agree to have five panelists. The WTO Sec-
retariat proposes the name of the panelists, although the parties
to the dispute may reject a nomination. However, if the parties
cannot agree on the composition of the panel within 20 days, the
Director-General of the WT'O may determine the composition of
the panel.140

As a further reform to the dispute settlement process, the
WTO established a standing Appellate Body for the DSB. The
Appellate Body is composed of seven members who serve four-
year terms.14! Parties dissatisfied with panel rulings appeal their
cases to the Appellate Body. Only three members of the Appel-
late Body hear any particular appeal. “The Appellate Body may

WTO); Rosert HUDEC, THE GATT LEGAL SYSTEM AND WORLD TRADE DirLo-
Macy (2d ed. 1990) (analyzing GATT’s dispute settlement process).

136. Final Act, supra note 110, at 1226.

137. “Citizens of Members whose governments are parties to the dispute . . . shall
not serve on a panel concerned with that dispute, unless the parties to the dispute
agree otherwise.” Id. at 1231 (footnote omitted).

The WTOQ’s Secretariat maintains a list of qualified individuals who may serve as
panelists. “For each of the individuals on the list, the list shall indicate specific areas
of experience or expertise of the individuals in the sectors or subject matter of the
covered agreements.” Id.

138. Panelists are given the following terms of reference: “To examine, in the light
of the relevant provisions in (name of the covered agreement(s) cited by the parties
to the dispute), the matter referred to the DSB by (name of party) in document. ..
and to make such findings as will assist the DSB in making the recommendations or
in giving the rulings provided for in that/those agreement(s).” Id.

139. Id.

140. Id. When there is a dispute between a developed country and a developing
country, the developing country may insist that at least one of the panelists is from a
developing country. Id. at 1232.

141. Id. at 1236. Appellate Body members may be reappointed only once.
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uphold, modify or reverse the legal findings and conclusions of
the panel.”142

2. The Dispute Resolution Timetable

The GATT dispute settlement process was plagued by long de-
lays in the establishment and conclusion of panel proceedings as
well as foot dragging in complying with panel rulings.14> Under
the new WTO procedures:

Time limits for forming a panel, conducting a panel review, and

issuing findings are reduced to ensure that disputes do not languish

and that WTO violations are remedied more quickly . .

[Plrocedures are created to set time periods for compliance . . .

From start to finish, the dispute process should not take more than

20 months—and less if the panel decision is not appealed.144
Disputants are urged to settle their differences through consulta-
tions. However, if consultations are not successful within 60
days, the complaining party may insist on the formation of a
hearing panel.145 The time from when a panel is requested until
the dispute is finally heard should not exceed 90 days.14¢ The
panel then has no more than 9 months to issue a report,'47 which
must be adopted within a 60-day period.1#8 When panel rulings
are appealed to the Appellate Body, it may take that body up to
90 days to reach a decision and another 30 days for the adoption
of the appellate report.14?

The losing party is given “a reasonable period of time” to com-
ply with its trade obligations or to otherwise compensate the win-
ning party.13® If no satisfactory compensation or compliance is

142. Final Report, supra note 110, at 1237. The actual proceedings of the Appel-
late Body are to remain confidential and the opinions expressed by individuals serv-
ing on the body are to be kept anonymous. Id. at 1236. The United States has
opposed the confidential nature of the dispute resolution mechanisms, arguing for
greater openness in the deliberations of both the panel and appellate review process.
After Free Trade Euphoria, Now Comes The Hard Part, 12 INT'L TRADE REP. (BNA)
129, 130 (1995).

143, ScHortr, supra note 9, at 125.

144, See ScHOTT, supra note 9, at 126.

145. Final Act, supra note 110, at 1229. The panel may be requested within 10
days if the consultation request is ignored or within 30 days if the consultations are
started. Id. at 1228-29. In cases of urgency the outer limit for completing consulta-
tions may be no more than 20 days. Id. at 1229.

146. See ScHoOTT, supra note 9, at 127.

147. Final Act, supra note 110, at 1234.

148. Id. at 1235.

149. Id. at 1236-37.

150. Id. at 1238.
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rendered within 20 days of the expiration of this “reasonable”
time, the aggrieved member may request authorization from the
DSB to initiate trade retaliations against the losing party.!>! The
DSB is required to act upon this request within 30 days.'>? How-
ever, if the losing party objects to the level of retaliation, it may
request binding arbitration to determine if the level of retaliation
is equivalent to the original harm done to the aggrieved party.
The arbitration process should not exceed 60 days.153

3. Abolition of Veto Power

Under the original GATT system, the requirement that all de-
cisions be made by consensus permitted individual members to
block the adoption of adverse panel reports.!>* Thus, countries
could ignore panel findings without any legal consequence.!5>

The new WTO regime permits the establishment of a panel
over the objections of a member.15¢ Further, nations no longer
can veto the findings of a panel nor unilaterally block a trade
remedy. In fact, unless the DSB unanimously decides to reject a
recommendation or ruling, it must adopt it.157 Similarly, a single
nation cannot block the adoption of Appellate Body reports.
They may only be disregarded or modified if the DSB unani-
mously agrees to do so0.158

It is this loss of veto power that has rankled numerous WTO
critics in the United States. However, fears that the new agree-
ment threatens national sovereignty appear unfounded. First,
“no treaty or international agreement can bind the United States
if it does not wish to be bound. Congress may at any time over-
ride such an agreement or any provision of it by statute.”’5® Sec-
ond, U.S. courts traditionally have viewed this country’s

151. Id. at 1238-39. This “reasonable” time is defined as a time period proposed
by the member and approved by the DSB, a time period mutually agreed upon by
the parties within 45 days of the adoption of the panel report or ruling, or, in the
absence of such agreement, a period of time determined through binding arbitration.
The arbitrator is directed to consider that the time generally should not exceed 15
months from the date of adoption of the panel or Appeliate Body report.

152. Id. at 1240.

153. Id. at 1240-1241.

154. See supra text accompanying notes 120-122.

155. See ScHOTT, supra note 9, at 129.

156. See text accompanying note 140.

157. Final Act, supra note 110, at 1235.

158. Id. at 1237.

159. William H. Lash III, Look Who’s Afraid of WTO, J. Com., June 14, 1994, at
8A (quoting former Appeals Court Judge Robert Bork).
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commercial treaty obligations as non-self-executing.1® Thus, ab-
sent some implementing action by the executive or legislative
branches of government, WTO panel decisions will not become
part of U.S. domestic law.161 Moreover, the WTO is not author-
ized to repeal United States’ laws.162

The WTO affords nations a great deal of discretion in how
they will comply with an adverse panel decision. For instance,
the dispute mechanisms specifically permit the parties to negoti-
ate some mutually acceptable compensation as an alternative to
immediate compliance with the losing party’s WTO obliga-
tions.16> And, even if a losing party chooses to ignore a panel
ruling, it need not fear arbitrary sanctions.’64 Instead, any retali-
atory measures sanctioned by the DSB may not exceed the dam-
age caused to the complaining member.6> However,
compensation or retaliation is only a fallback in the event of non-
compliance.’¢¢ Once a dispute settlement report is adopted, it
establishes a legal obligation upon the member in question to
change its practices to make them consistent with its trade
obligations.167

This last point illustrates perhaps the greatest advantage the
WTO dispute settlement process has over its GATT counterpart.
A nation’s failure to comply with a panel ruling certainly pro-
vides the possibility of legal retaliation by any injured nation.
However, an economic powerhouse like the United States sel-
dom must fear such retaliation because its trading partners are
unlikely to risk losing general access to the U.S. market. How-
ever, an important “cost of noncompliance is that [a country]
would have a harder time pressing cases against other WTO
members . . . [because] its ability to apply moral suasion would
be diminished.”168

160. Dillon, supra note 111, at 390-391.

161. Id. See RiCHARDS, supra note 113, at 227-228.

162. See Schultz, supra note 108, at 22.

163. Id. See also Final Act, supra note 110, at 1239.

164. Id.

165. Id. at 1239-1240.

166. John H. Jackson, The WTO Dispute Settlement Understanding - Misunder-
standings on the Nature of Legal Obligations, 91 Am. J. INT’L L. 60, 61 (1997).

167. Id. at 60.

168. ScHoTT, supra note 9, at 130. Further, “noncompliance by a major trading
country would undercut confidence in the rules-based system as a whole and raise
anew concerns about system erosion.” Id.
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B. Principles Underlying the Multilateral Trade Regime

The original GATT process rested on several basic principles
of international trade: national treatment; most-favored national
treatment; and tariff-based import restrictions.1®® These objec-
tives were incorporated in the WTO agreement!7? and, accord-
ingly, governed the trade relations between the United States
and Venezuela in their reformulated gasoline dispute.

Under the national treatment principle, WTO members are
precluded from subjecting imports to stricter standards than
those imposed on domestic goods.17* This was a central thrust of
the Venezuelan complaint; the reformulated gasoline regulations
imposed less stringent standards on U.S. refiners than on Vene-
zuelan refiners whose gasoline imported into the United
States.172

Most-favored-nation treatment requires that any privilege, ad-
vantage, or benefit granted to the imports of one WI'O member
must also be extended to similar products imported from any
other member.17? The reformulated gasoline rules would violate
this principle if it could be shown that the United States provided
more favorable treatment to imported gasoline from some third
countries than it did for gasoline imports from Venezuela.

In the complaint it filed with the WTO, Venezuela specifically
accused the United States of violating the national treatment and
most-favored-nation treatment principles. However, it also sug-
gested that the U.S. was simultaneously disregarding the tariff-
based principle.l’* The essence of the tariff-based principle is
that the WTO strives to make tariffs the only form of import pro-
tection imposed by nations. International trade rules specifically

169. See RicHARDS, supra note 113, at 234-236. Cf. Douglas Jake Caldwell, Note,
International Environmental Agreements and the GATT: An Analysis of the Potential
Conflict and the Role of a GATT “Waiver” Resolution, 18 Mp. J. INT'L L. & TRADE
173, 175-76 (1994) [hereinafter Caldwell].

170. Final Act, supra note 110, at 1154.

171. See RicHARDS, supra note 113, at 236. However, the national treatment
principle does not prevent members from imposing tariffs on foreign goods entering
the country. The equal treatment requirement is not triggered until after the goods
have cleared customs.

172. See infra notes 191209 and accompanying text.

173. See RiCHARDS, supra note 113, at 235. Most-favored-nation treatment al-
lows WTO members to conduct bilateral negotiations with trading partners for the
reduction of tariff and nontariff barriers. Any reduction in barriers is then extended
to all other WTO members through the most-favored-nation principle.

174. WTO Panel Will Investigate Complaint By Venezuela Against U.S. Gas Rules,
12 InT’L TRADE REP. (BNA) 658 (1995).
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prohibit the use of nontariff barriers (quotas and quantitative re-
strictions).1’> Venezuela’s suggestion that the U.S. reformulated
gasoline rules constituted a disguised nontariff barrier to interna-
tional tradel76 was consistent with the complaints often lodged by
developing nations. They have long argued that many of the en-
vironmental measures erected by the developed world are, in
fact, no more than hidden nontariff barriers to goods from the
developing countries.177

Environmentalists, on the other hand, complain that the prin-
ciples underlying the WTO agreement directly conflict with envi-
ronmental preservation and protection.l’® They warn that the
new international legalism accompanying the WTO agreement is
likely to diminish each member’s environmental legislation by al-
lowing the WTO to have final say over what domestic legislation
is WTO-legal.1” In fact, the United States, Norway, the Euro-
pean Union, and New Zealand have consistently argued that in-
ternational trade rules be amended or interpreted to permit
WTO members to enforce their domestic environmental rules.180
However, their proposals have not met with success. This has
lead environmental advocates to complain that the resolution of
international environmental trade disputes have entailed scruti-
nizing the trade friendliness of the domestic environmental laws
rather than whether the laws were environmentally sound.181
This seems to stem from the fact that the WTO’s substantive pro-
visions have not been interpreted to affirmatively require any
level of environmental protection. On the contrary, they are
read to prohibit all environmental laws to the extent they are
deemed inappropriately trade restrictive or discriminatory.182

175. See RICHARDS, supra note 133, at 236-239; Caldwell, supra note 169, at 176.

176. WTO Panel Will Investigate Complaint By Venezuela Against U.S. Gas Rules,
12 INT'L TRADE REP. (BNA) 658 (1995).

177. Esty, supra note 130, at 238.
178. See Parks, supra note 132, at 152.
179. Id. at 152-53.

180. Richard Steinberg, Trade Environment Negotiations in the EU, NAFTA, and
WTO: Regional Trajectories of Rule Development, 91 Am. J. INT'L L. 231, 244 (1997).

181. Id. at 239.
182. Id. at 240.
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V.
SeexING A COMPROMISE: THE ErPA’s
Prorosep RULE

In response to the Venezuelan concerns, the EPA conducted a
series of meetings with PDVSA, domestic refiners, the State De-
partment, the Office of the U.S. Trade Representative and
others. Finally, on May 3, 1994, the EPA filed notice of a pro-
posed rule amending the reformulated gasoline regulations as ap-
plied to foreign refiners.!3 Under the proposed rule, foreign
refiners would be allowed to utilize Methods 1, 2, or 3 in order to
establish a 1990 baseline.!8 Yet, in order to receive the benefits
of the 1990 baselines, a foreign refiner would be subjected to
comply with a series of requirements.

First, a foreign refiner was required to petition the EPA for the
baseline.18> That petition needed to include the same data that
domestic refiners submit pursuant to Methods 1, 2, or 3.1%6 How-
ever, unlike their domestic counterparts, foreign refiners had to
prove an additional element. They were required to conclusively
establish the quality and quantity of gasoline actually shipped to
the United States.137 Moreover, if the EPA was unable to deter-
mine the foreign refiner’s U.S. market share, the refiner would
be forced to use the statutory baseline.188

The proposed rule also required the foreign refiner to establish
the refinery-of-origin.!8® This included testing at the point of de-
parture and comparative testing at the U.S. port of entry.1?® If
any single parameter did not match, the foreign refiner would no
longer be allowed to use a 1990 individual baseline.!* Once the
EPA and the foreign refiner established its 1990 U.S. market
share, it would be limited to that share. In other words, any
amount over the foreign refiner’s 1990 U.S. market share would
be subject to the statutory baseline.'®2 The proposed rule also
required the foreign refiner to allow unannounced EPA audits

183. 59 Fed. Reg. 22800.
184. Id. at 22800-01.
185. Id. at 22802.

186. Id.

187. Id.

188. Id. at 22803.

189. Id.

190. Id.

191. Id.

192. Id. at 22804.
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and inspections; it also required certification and attestation of
all data (including sampling and testing).193 :

In reliance on this proposed rule, Venezuela originally shelved
its plans to bring a GATT complaint against the United States.194
However, this compromise was rejected when the House of Rep-
resentatives, in the EPA’s appropriations bill, voted to prevent
the EPA from allowing foreign refiners to use the same baseline
as U.S. refiners. This set the stage for Venezuela officially filing
its complaint first with GATT and ultimately, after the creation
of the WTO, with the WTOQ.195

Venezuela originally filed its claim under the GATT’s dispute
settlement procedures.’®¢ Yet, under the GATT rules, the
United States could have unilaterally blocked an adverse panel
ruling.!®? Therefore, after the creation of the WTO, Venezuela
withdrew its complaint from GATT and refiled under the
WTO.198 This was a wise move, because under the WTO mem-
bers are required to comply with the panel’s decisions.199

VI
Tar CASE

Pursuant to the WTO rules, on January 23, 1995, the United
States received a request from Venezuela to hold consultations
concerning the reformulated gasoline rules.2%0 These preliminary
discussions occurred on February 24, 1995201 Because the two
countries were unable to resolve their differences through negoti-

193. Id.

194. EPA Announces Fuel Plan For Venezuela; Threatened GATT Complaint Is
Shelved, 11 InT’L. TRADE REP. (BNA) 504 (1994). At this time it was disclosed that
the Venezuelans had been conducting secret negotiations with top U.S. officials.
These negotiations between Venezuela and officials from the EPA, the State Depart-
ment, the Department of Energy, the Office of the U.S. Trade Representative, and
the White House angered several members of Congress who complained that this
special treatment for Venezuela would harm air quality. Id. at 504-05.

195. Venezuela Plans Challenge In GATT Protesting U.S. Reformulated Gas Rule,
11 INT'. TRADE REP. (BNA) 1442 (1994).

196. Council Accepts Venezuelan Demand For Panel On Reformulated Gas Rule,
11 Int’L. TRADE Rep. (BNA) 1577 (1994).

197. See supra note 155 and accompanying text.

198. WTO Panel Will Investigate Complaint By Venezuela Against U.S. Gas Rules,
12 InT'L TRADE REP. (BNA) 658 (1995).

199. See supra notes 156-158 and accompanying text.

200. World Trade Organization: Report of the Panel in United States - Standards
for Reformulated and Conventional Gasoline, 35 I.L.M. 274, 277 (January 29, 1996)
[hereinafter The Panel].

201. Id. at 277.
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ations, Venezuela requested the formation of a dispute resolution
panel.202 A panel was established to hear the evidence and be-
gan meeting with parties to adjudicate the case on July 10,
1995.203

Venezuela’s complaint focused on the national treatment guar-
antee found in Article III:4 of the GATT.2%+ Specifically, Article
IIT:4 prohibits WTO members from distinguishing between do-
mestic products and those of foreign origin with respect to “all
laws, regulations and requirements affecting their internal sale,
offering for sale, [and] purchase . . . .”205 It is designed to insure
that once customs duties (tariffs) have been paid, imports will be
treated no differently than domestically-produced goods.206

The gist of Venezuela’s argument was that the reformulated
gasoline regulations, specifically, the baseline determination
methodology, discriminated against foreign refiners and prod-
ucts, in favor of U.S. refiners. However, at the same time, it em-
phasized that it “was not questioning the right of the United
States to enact stringent environmental standards and regula-
tions in order to improve air quality within the U.S. territory pro-
vided these standards and regulations treated imported products
no less favorably than domestic like products.”207 Specifically,
Venezuela contended that:

The Gasoline Rule required imported gasoline to conform with
the more stringent statutory baseline when U.S. gasoline had to
comply only with a U.S. refiner’s individual baseline. Practically,
this meant that imported gasoline with certain parameter levels
above the statutory baseline could not be directly sold in the U.S.
market whereas gasoline with these same qualities produced in a

202. Id. On April 28, 1995, the parties agreed upon the members of a 3 person
panel that would hear the case, Mr. Joseph Wong, Mr. Crawford Falconer, and Mr.
Kim Luotonen.

203. Id. at 278.

204. Id. at 280. Venezuela also accused the United States of violating the most-
favored-nation provision of Article I:1 of GATT because some United States trading
partners received more favorable baseline rules than did Venezuela. However, the
panel dismissed this part of the complaint on mootness grounds because that
method was no longer in use in the United States. Id. at 295-296.

205. See General Agreement on Tariffs and Trade, Oct. 30, 1947, 55 U.N.T.S. 187
(1969), 4 B.LS.D. 1 (1969) [hereinafter GATT].

206. See PESCATORE, supra note 112, at 29,

207. The Panel, supra note 200, at 280.
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U.S. refinery could be freely sold on the U.S. market provided it
conformed with that refiner’s individual baseline.208

The United States responded to Venezuela’s Article I11:4 con-
tentions in three ways. First, it argued that the national treatment
requirement was not violated because foreign gasoline and refin-
ers were treated the same as similarly situated domestic gasoline
and refiners. Basically, the United States claimed that importers,
like certain domestic refiners, lack consistent sources of gasoline,
lack consistent quality of gasoline, and consequently, lack suffi-
cient data to establish 1990 gasoline quality necessary for an indi-
vidual baseline under the reformulated gasoline regulations.209
This, according to the United States, justified the difference in
treatment between imported and domestic gasoline. Basically,
the United States asserted that it did not violate the national
treatment principle because similarly situated parties were
treated the same.

Second, the United States asserted that, on the whole, im-
ported gasoline was treated in a manner “no less favorable” than
the treatment accorded domestic gasoline. The contention was
that statutory baseline and the average sum of the individual
baselines both corresponded to the average gasoline quality in
1990. Thus, “the Gasoline Rule did not treat imported gasoline
less favorably than domestic gasoline overall.”210 Specifically, the
United States contended that:

The environmental goal of the Gasoline Rule was to regulate
the overall quality of the gasoline sold in the United States. Each
importer had to satisfy on average the statutory baseline, which
approximated average gasoline quality consumed in the U.S. in
1990, and domestic refiners had to satisfy on average their 1990
individual baselines, which overall roughly represented 1990 gas-
oline quality. Hence, overall domestically produced gasoline had
to be at least as clean as foreign gasoline since roughly half of
domestic gasoline would “cleaner” and roughly half would be
“dirtier” than gasoline using the statutory baseline.211

208. Id. Venezuela commented that . . . [a] U.S. government official had publicly
remarked that this type of discrimination was encouraged as a means of protecting
U.S. gasoline. Id.

209. Id. at 294 -

210. Id. at 295.

211. Id. at 281. The basic argument was that since the statutory baseline is an
average, if one average the individual baselines, one would discover that half of the
individual baselines were cleaner than the statutory baselines and half were dirtier.
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Third, the United States asserted that, even if the Gasoline
Rules discriminated against imports, they were justified by the
exceptions found within Article XX of the GATT. It cited three
provisions provisions in Article XX, “subsections (b), (d), and
(g)” in defense of its actions.?12

Article XX (b) states that the GATT does not prevent a nation
party from adopting or enforcing measures “necessary to protect
human, animal or plant life or health.”?'* According to the
United States, the Gasoline Rules fell within Article XX(b) be-
cause the aim of the reformulated gasoline rules was to control
toxic air pollution from mobile sources and, hence, to protect the
public health and welfare.214

The United States also claimed that it was entitled to an excep-
tion to the national treatment principle under Article XX (d).
That provision permits measures “necessary to secure compli-
ance with laws or regulations which are not inconsistent with the
provisions of . . . [the GATT] Agreement. . . .”2!5 Specifically,
“[tlhe United States considered the Gasoline Rule’s baseline es-
tablishment system was necessary to enforce the non-degradation
requirements aiming at preventing deterioration of air qual-
ity.”216 It contended that those non-degradation requirements
were “laws or regulations” and were not inconsistent with the
GATT principles. Since the baseline methods secured compli-
ance with the non-degradation requirements, they fell within Ar-
ticle XX(d).27

Article XX(g) excepts from the general trade principles meas-
ures “relating to the conservation of exhaustible resources if such
measures are made effective in conjunction with restrictions on
domestic production or consumption.”?!® According to the
United States,

[Cllean air was an exhaustible resource within the meaning of Arti-

cle XX(g) since it could be exhausted by the emissions of pollutan

. . . In most polluted areas, it could become chronically contami-

nated and remain so over long periods of time. Air containing pol-

lutants could move long distances to contaminate other airsheds.21?

212. Id. at 296.

213. GATT, supra note 205, at XX(b).

214. The Panel, supra note 200, at 284.
215. GATT, supra note 205, at XX (d).
216. The Panel, supra note 200, at 287.
217. Id.

218. GATT, supra note 205, at XX(g).

219. The Panel, supra note 200, at 288.
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Venezuela disagreed, claiming that the Article XX exceptions
should be construed narrowly. In this vein, it asserted that “clean
air was a ‘condition’ of air that was renewable rather than a re-
source that was exhaustible, such as petroleum or coal.”220 Cit-
ing previous GATT panel rulings recognizing that fish were an
“exhaustible nature resource,”22! the United States “maintained
that air was undoubtedly a natural resource which could be ex-
hausted if it was rendered unfit for human, animal, or plant con-
sumption.”??? Further, the United States argued that the
Gasoline Rule fell within Article XX(g)’s requirement that such
measures be “made effective in conjunction with restrictions on
domestic production or consumption.”??? It believed that the
Gasoline Rule “restricted consumption of clean air domestically
through its restriction of air pollutants.”224

A. The Panel Decision

The Panel agreed with Venezuela’s assertion that the baseline
establishment methods violated the national treatment principle
embodied in Article ITI:4 of the GATT. It concluded that:

imported and domestic gasoline were like products, and that
since, under the baseline establishment methods, imported gaso-
line was effectively prevented from benefitting from as favorable
sales conditions as were afforded domestic gasoline tied to the
producer of a product, imported gasoline was treated less favora-
bly than domestic gasoline.225

In reaching this conclusion, the Panel dismissed the U.S. argu-
ment that the terms of Article III:4 were met because imported
gasoline was treated similarly to gasoline from similarly situated

220. Id.

221. Id. at 288 (citing Canada Measures Affecting Exports of Unprocessed Her-
ring and Salmon, BISD 35S/98 (adopted on 22 March 1988) and United States Pro-
hibition of Imports of Tuna and Tuna Products from Canada, BISD 295/91 (adopted
on 22 February 1982)).

222. The Panel, supra note 200, at 288.

223. See supra text accompanying note 218.

224. The Panel, supra note 200, at 288. The United States considered that the
Gasoline Rule restricted domestic production of gasoline by requiring manufactur-
ers to limit their production of gasoline so that over the course of the year the aver-
age of particular components of the gasoline did not exceed certain maximum levels.
It also restricted the domestic consumption by ensuring that the average of those
components did not exceed certain maximum levels. Id.

225. Id. at 295.
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domestic sources.??¢ It found the United States’ argument to be
contrary to the object and purpose of Article III:4 in that such an
interpretation would make foreign goods prone to highly subjec-
tive and variable treatment based on factors that have nothing to
do with the products being sold.2%’

This reasoning disregards the fact that the characteristics of the
gas produced by the refiners directly affects the determination of
the baseline and thus the enforceability of the Clean Air Act.
Without verifiable data related to gasoline source consistency
and gasoline quality consistency, the gasoline regulations are ba-
sically worthless. The U.S. must be able to verify the refiner’s
information or the refiner may simply fabricate it. However, the
Panel emphasized that Article III:4 “deals with the treatment to
be accorded like products; its wording does not allow less
favorable treatment dependent on the characteristics of the pro-
ducer and the nature of the data held by it.”228

In finding a violation of the national treatment principle, the
Panel also rejected the U.S. contention that “on the whole” for-
eign gasoline was treated no less favorably than domestic gaso-
line.22° First, it stressed that a country could not balance less
favorable treatment against more favorable treatment and
thereby achieve an overall equality of treatment.230 It stated that
“the ‘no less favorable’ treatment requirement . . . has to be un-
derstood as applicable to each individual case of imported prod-
ucts.”?3! Furthermore, the Panel believed that imported gasoline
was treated less favorably than its domestic counterpart, even

226. See supra text accompanying note 209. The United States contended that
“the difference in treatment between imported and domestic gasoline was justified
because importers, like domestic refiners with limited 1990 operations and blenders,
could not reliably establish their 1990 gasoline quality, lacked consistent sources and
quality of gasoline, or had the flexibility to meet a statutory baseline since they were
not constrained by refinery equipment and crude supplies.” The Panel, supra note
200, at 294.

227. The Panel, supra note 200, at 294. This would thereby create great instability
and uncertainty in the conditions of competition as between domestic and imported
goods in a manner fundamentally inconsistent with the object and purpose of Article
IIL Id.

228. Id. The Panel noted that its conclusion was consistent with a previous GATT
holding. Id. (citing United States Measures Affecting Alcoholic and Malt Beverages,
BISD 39S/206, para. 5.19 (adopted on 19 June 1992)).

229. See supra text accompanying notes 210-211.

230. The Panel, supra note 200, at 295.

231. Id. (quoting United States-Section 337 of the Tariff Act of 1930, BISD 36S/
345, para. 5.14 (adopted on 7 November 1989)).
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when considering the treatments as a whole.?32 It found that 97
percent of all U.S. refiners did not meet the statutory baseline.
However, unlike importers, the domestic refiners were not re-
quired by law to meet the statutory baseline, only their individual
baselines. The result was that 98.5 percent of U.S. refiners re-
ceived EPA approval of their individual baselines.?33

After concluding that the baseline establishment methods

treated imported gasoline less favorably than domestic gasoline,
the Panel also rejected the U.S. argument that the measure was
shielded by the Article XX exceptions.?34 The United States was
required to prove three elements to meet the Article XX(b) ex-
ception for measures “necessary to protect human health:”

(1) that the policy in respect of the measures for which the provi-
sion was invoked fell within the range of policies designed to
protect human, animal, or plant life or health;

(2) that the inconsistent measures for which the exception was be-
ing invoked were necessary to fulful the policy objective; anD

(3) that the measures were applied in conformity with the require-
ments of the introductory clause of Article XX.235

The Panel held that measures would be deemed “necessary” if
there were no other alternative measures available that were not
inconsistent with the Agreement or at least less inconsistent with
the Agreement.?*¢ The United States argued that the regulation
was “necessary” as written, by making the same arguments that it
made when it promulgated the regulations at issue.?” The
United States argued that it was necessary to differentiate be-
tween importers and domestic gasoline to prevent gaming; i.e., to
prevent importers from having the discretion to choose between
an individual baseline or a statutory baseline depending on which
one was cheaper (dirtier).238 It argued that since gasoline is fun-

232. [C]onsidered even from the point of view of imported gasoline as a whole,
treatment was generally less favorable. Importers of gasoline had to adapt to an
assigned average standard not linked to the particular gasoline imported, while re-
finers of domestic gasoline had only to meet a standard linked to their own product
in 1990. The Panel, supra note 200, at 295.

233. Id.

234, See supra text accompanying notes 212-224.

235. The Panel, supra note 200, at 296. “[A]s the party invoking an exception, the
United States bore the burden of proof in demonstrating that the inconsistent meas-
ures came within its scope.” Id. To see the language of the introductory clause to
Article XX (the chapeau), see infra text accompanying note 278.

236. The Panel, supra note 200, at 297.

237. See supra test accompanying notes 95-103.

238. The Panel, supra note 200, at 285.
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gible and imported gasoline is usually a mixture from many dif-
ferent sources, importers would have a difficult time identifying
and verifying the refinery of origin necessary for determining an
individual baseline.23® This could also lead to gaming since the
importer could claim whatever refinery of origin would be most
beneficial relative to the baseline.24® The United States also ar-
gued that the regulation was necessary because it could not in-
spect foreign refineries to determine if the data provided for the
individual baseline was correct, and it did not have jurisdiction to
enforce civil or criminal penalties for violations.24!

The Panel held that EPA’s goal of reducing toxic pollutants in
gasoline and preventing the degradation of air quality was a legit-
imate effort to protect public health and welfare.242 It also con-
cluded that the preservation of air quality justified the
regulations.?** Nevertheless, it determined that the United States
regulations were not necessary, since the United States failed to
prove that there was no other way for the United States to
achieve its statutory goals.244 The Panel basically disregarded
EPA’s argument regarding verification, auditing, monitoring and
enforcement relative to foreign refiners and simply held- that the
United States had not shouldered its burden.

To meet the Article XX(d) exception for measures “necessary
to secure compliance with laws or regulations which are not in-
consistent” with the GATT, the United States was required to
demonstrate three elements:

(1) that the measures for which the exception is being invoked-
that is, the particular trade measure inconsistent with the Gen-
eral Agreement-secure compliance with laws or regulations
themselves not inconsistent with the General Agreement;

(2) that the inconsistent measures for which the exception was be-
ing invoked were necessary to secure compliance with those
laws or regulations; AND

(3) that the measures were applied in conformity with the intro-
ductory clause of Article XX.245

239. Id. at 285.

240. Id.

241. 1d.

242. 42 Id.

243. Id. at 296.

244. Id. at 296-298.

245. Id. at 298. For the language of the introductory clause (the chapeau) to Arti-
cle XX, see infra text accompanying note 278.
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The United States was unable to meet the first step. Observing
that even if the system of baselines was itself consistent with Ar-
ticle III:4, the Panel rejected the notion that the maintenance of
discrimination between imported and domestic gasoline “secured
compliance” with the baseline system.246 It concluded that the
“methods were not an enforcement mechanism. They were sim-
ply rules for determining individual baselines. As such they were
not the type of measures with which Article XX(d) was con-
cerned.”?47 Because the United States stumbled on the first ele-
ment, the Panel found it unnecessary to consider the other two
elements.248

Finally, the Panel rejected the United States argument that the
Gasoline Rule fell within the Article XX(g) exception for meas-
ures “relating to the conservation of exhaustible natural re-
sources.” To be successful on this claim, the United States was
required to show:

(1) that the policy in respect of the measures for which the provi-
sion was invoked fell within the range of policies related to the
conservation of exhaustible natural resources;

(2) that the measures for which the exception was being invoked-
that is the particular trade measures inconsistent with the Gen-
eral Agreement-were related to the conservation of exhaustible
natural resources;

(3) that the measures for which the exception was being invoked
were made effective in conjunction with restrictions on domes-
tic production and consumption; AND

(4) that the measures were applied in conformity with the require-
ments of the introductory clause of Article XX.24?

On step 1, the Panel agreed that clean air was an exhaustible
resource and that it could be exhausted by pollutants, including
those emitted through the consumption of gasoline.2’® However,
the United States stumbled on the second step. Recognizing that
the words “related” to were ambiguous, the Panel looked to lan-
guage of an earlier GATT case, which held that “while a trade
measure did not have to be necessary or essential to the conser-

246. The Panel, supra note 200, at 298.

247. Id.

248. Id.

249. Id. at 299. To see the language of the introductory clause of Article XX (the
chapeau), see infra text accompanying note 278.

250. The Panel, supra note 200, at 299. It concluded that clean air was an exhaus-
tible natural resource, since it was a resource (had value) and it was natural. Id.
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vation of an exhaustible natural resource, it had to be primarily
aimed at rendering effective these restrictions.”25!

Applying this test, the Panel concluded that the less favorable
baselines methods that adversely affected imported gasoline
were not “related to” the conservation of clean air because they
were not “primarily aimed at” that objective.252 It “saw no direct
connection between the less favorable treatment of imported
gasoline that was chemically identical to domestic gasoline, and
the U.S. objective of improving air quality in the United
States.”253 The Panel could not see how U.S. compliance with the
national treatment principle would in any way hinder U.S. attain-
ment of its air quality goals.254

After ruling against the United States, the Panel, in its con-
cluding remarks, stressed that it did not pass upon the desirabil-
ity or necessity of “the environmental objectives of the Clean Air
Act or the Gasoline Rule.”?55 It viewed its task as merely insur-
ing that nations comply with their international trade obligations.
Specifically, it stated that “WTO members . . . [are] free to set
their own environmental objectives, but they . . . [are] bound to
implement these objectives through measures consistent with . . .
[GATT’s provisions], notably those on the relative treatment of
domestic and imported products.”25

B. The Appeal

The United States appealed the Panel’s decision to the Appel-
late Body of the WTO. Specifically, it contested:

[T]he ruling that the baseline establishment rules do not constitute

a “measure” “relating to” the conservation of clean air within the

meaning of Article XX(g) . . . Consequently, it also . . . [contended]

251. Id. (quoting Canada-Measures Affecting Exports of Unprocessed Herring
and Salmon, BISD 358/98, para. 4.6 (adopted on 22 March 1988)). The Panel cited
the same case in concluding that the “in conjunction with” requirement of Step 3
also turned on whether the restriction was primarily aimed at rendering the restric-
tions effective. Id.

252. The Panel, supra note 200, at 299-300.

253. Id. at 300.1t stressed that the purpose of Article XX(g) was not to “widen the
scope” of trade policy measures, but to merely guarantee that the GATT principles
do not unnecessarily restrict attempts to conserve exhaustible natural resources. Id.

254. Id. Indeed, the United States remained free to regulate in order to obtain
whatever air quality it wished. Id. Because the United States was unable to carry its
burden of proving the second step of the Article XX(g) test, the Panel found it
unnecessary to examine steps three and four. Id.

255. Id.

256. 1d.
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that the Panel erred in failing to proceed further in its interpreta-

tion and application of Article XX(g), and in not finding that the

baseline establishment rules satisfy the other requirements of Arti-

cle XX(g) and the introductory provisions of Article XX.257
As the following discussion reveals, the Appellate Body reversed
the Panel’s analysis and conclusion on step 2.2°8 Further, it found
in favor of the United States on step 3.25? Nevertheless, it ruled
against the United States on step 4 of the Article XX(g) test.260

First, the Appellate Body held that the Panel erred in its find-
ing that the baseline methods established in the reformulated
gasoline regulations did not fall within the scope of Article
XX(g) of the General Agreement because they were not “pri-
marily aimed at” the conservation of clean air.26! It pointed out
that the “primarily aimed at” phrase the Panel used is not lan-
guage contained within the GATT treaty and is therefore not a
litmus test for the inclusion or exclusion of measures from Arti-
cle XX(g).262 It then cautioned that the words “relating to the
conservation of exhaustible natural resources” cannot be read so
broadly that they subvert the purposes of Article I1:4. And, con-
versely, Article ITI:4 cannot be interpreted so expansively that it
invalidates Article XX(g).263

With this in mind, the Appellate Body recognized that
“[wlithout baselines of some kind, . . . scrutiny [of the level of
compliance| would not be possible and the Gasoline Rule’s ob-
jective of stabilizing and preventing further deterioration of the
level of air pollution prevailing in 1990, would be substantially
frustrated.”?6¢ Accordingly, the Appellate Body found that step
2 was met because “the baseline establishment rules cannot be
regarded as merely incidentally or inadvertently aimed at the
conservation of clean air in the United States for the purposes of
Article XX(g).”265 This seemed to be an important step toward

257. World Trade Organization Appellate Body: Report of the Appellate Body In
United States-Standards For Reformulated And Conventional Gasoline (adopted on
20 May 1996), 35 I.L.M. 603, 613 (1996) [hereinafter Appellate Body]. Basically, the
United States was arguing that it met steps 1 and 2 of the Panel’s Article XX(g) test
and that it would also pass steps 3 and 4.

258. See infra text accompanying notes 261-266.

259. See infra notes 267-276 and accompanying text.

260. See infra notes 277-297 and accompanying text.

261. Appellate Body, supra note 257, at 633.

262. Id. at 623.

263. Id. at 622.

264. Id. at 623.

265. Id.
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fuller recognition of environmental concerns in the conflict be-
tween the environment and international trade.2¢¢

Having found that the United States had met its burden of
demonstrating that the baseline establishment rules were “re-
lated to the conservation of exhaustible natural resources” (step
2), the Appellate Body turned its attention to step 3 of the Arti-
cle XX(g) analysis. This required that the U.S. to show that the
trade restrictive measures “were made effective in conjunction
with restrictions on domestic production and consumption.”267
The United States claimed that this clause was met since “the
burdens entailed by regulating the level of pollutants in the air
emitted in the course combustion of gasoline, . . . [were] not im-
posed solely on, or in respect of, imported gasoline.”258

In reviewing this issue, the Appellate Body felt obliged to fol-
low the basic international rule of treaty interpretation that “the
terms of a treaty are to be given their ordinary meaning, in con-
text, so as to effectuate its object and purpose.”?° Viewed in this
manner, the Appellate Body agreed with the U.S. that step 3 of
Article XX(g) requires that the “baseline establishment rules . . .
[be] promulgated or brought into effect together with restrictions
on domestic production of . . . natural resources.”??° It described
the clause as “a requirement of even-handedness in the imposi-
tion of restrictions, in the name of conservation, upon the pro-
duction or consumption of exhaustible natural resources.”?’! At
the same time, however, the Appellate Body could find no “tex-

266. Judith Bello and Maury Shenk, WTO Dispute Settlement Body: Article XX
Environmental Exceptions to GATT-National Treatment-Consistency with GATT of
U.S. Rules Regarding Imports of Reformulated Gasoline, 90 An. J. INT'L L. 669, 672
(1996).

267. See supra text accompanying note 249. The Panel did not deal with this issue
since it found that the United States had not carried its burden with respect to step
2. See supra note 254.

268. Appellate Body, supra note 257, at 624. Venezuela argued that this step was
pot met unless the measure was “primarily aimed at” making the domestic restric-
tions effective. Further, it claimed that “to be properly regarded as ‘primarily aimed
at’ the conservation of natural resources, the baseline establishment rules must not
only ‘reflect a conservation purpose’ but also be shown to have had ‘some positive
effect.”” Id.

269. Id. (referring to Article 31 of the Vienna Convention on the Law of Treaties, 8
LLM. 679 (1969).

270. Appellate Body, supra note 257, at 624.

271. Id. at 625 (emphasis original). Put in a slightly different manner, we believe
that the clause “if such measures are made effective in conjunction with restrictions
on domestic product or consumption” is appropriately read as a requirement that
the measures concerned impose restrictions, not just in respect of imported gasoline,
but also with respect to domestic gasoline. Id.
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tual basis for requiring identical treatment of domestic and im-
ported products.”?72 But it also recognized that “if no restrictions
on domestically-produced like products are imposed at all, and
all limitations are placed on imported products alone, the mea-
sure cannot be accepted as primarily or even substantially
designed for implementing conservationist goals.”?73

Applying this analysis to the case at hand, the Appellate Body
concluded that “the baseline establishment rules affect[ed] both
domestic gasoline and imported gasoline.”?74 Thus, step 3 was
met because the “restrictions on the consumption or depletion of
clean air by regulating the domestic production of ‘dirty’ gasoline
are established jointly with corresponding restrictions with re-
spect to imported gasoline.”?’5 It was not deemed material for
step 3 purposes that the imported gasoline may have been ac-
corded less favorable treatment than the domestic gasoline.276

The Appellate Body then turned its attention to step 4 of the
Article XX(g) test. This involved a determination of whether the
U.S. measures “were applied in conformity with the require-
ments of the introductory clause of Article XX.”?77 Known as
the chapeau, this opening paragraph to the Article XX excep-
tions states:

Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifi-
able discrimination between countries where the same conditions
prevail, or a disguised restriction on international trade, nothing in
this Agreement shall be construed to prevent the adoption or en-
forcement by any contracting party of measures: [The chapeau

272, Id. Indeed, where there is identity of treatment . . . it is difficult to see how
inconsistency with Article III:4 would have arisen in the first place. Id.

273. Id. The measure would simply be naked discrimination for protecting locally-
produced goods. Id. See Canada-Measures Affecting Exports of Unprocessed Her-
ring and Salmon, BISD 355/98 para. 5.1 (adopted on 22 March 1988) (finding that a
ban on purchases by foreign buyers without a corresponding ban on purchases by
domestic buyers was not justified by Article XX(g)).

274. Appellate Body, supra note 257, at 625.

275. Id. The Appellate Body dismissed the empirical effects test urged by Vene-
zuela, see supra note 268, for two reasons. First, it always is difficult to determine
causation. And, second, there often is too long period of time that must elapse
before one may observe the outcome of conservation efforts. Appellate Body, supra
note 257, at 625. But it went on to state that a step 3 might not be met if it become][s]
clear realistically, {that] a specific measure cannot in any possible situation have any
positive effect on conservation goals. Id. at 625-626.

276. Appellate Body, supra note 257, at 625. However, the less favorable treat-
ment would become an issue in the step 4 analysis. See infra note 278.

277. See supra text accompanying note 249.
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then lists the various exceptions (paragraphs (a) to (j) listed under

Article XX.]?78
According to the Appellate Body, the United States had the bur-
den of demonstrating that the baseline establishment rules satis-
fied a two-tiered test: “first, provisional justification by reason of
characterization of the measure under XX(g); second, further ap-
praisal of the same measure under the introductory clauses of
Article XX.”27 Although the Appellate Body had already ruled
that the United States had already provisionally qualified for an
exception under the first tier,28 it cautioned that the burden of
meeting the second tier was much greater.?s! Otherwise, it was
concerned that the exceptions would be “abused or misused.”?%2

The Appellate Body observed that the chapeau prohibits the
application of measures within the scope of Article XX(g) if they
would constitute “arbitrary discrimination,” “unjustifiable dis-
crimination,” or “disguised restriction” on international trade.?s3
While recognizing the ambiguity inherent in these terms, the Ap-
pellate Body decided they should be “read side-by-side . . . [so]
they [may] impart meaning to one another.”284 It felt that such
an interpretation would better promote “the purpose and object
of avoiding abuse or illegitimate use of the exceptions to substan-
tive rules available in Article XX.”285

Following this course, the Appellate Body noted that:
There was more than one alternative course of action available to

the United States in promulgating regulations implementing the . ..
[Clean Air Act]. These included the imposition of statutory base-

278. GATT, supra note 205, Article XX. The chapeau by its express terms ad-
dresses, not so much the questioned measure or its specific contents as such, but
rather that manner in which that measure is applied. Appellate Body, supra note
257, at 626.

279. Appellate Body, supra note 257, at 626.

280. See supra text accompanying notes 274-276.

281. The burden of demonstrating that a measure provisionally justified as being
within one of the exceptions set out in the individual paragraphs of Article XX does
not, in its application, constitute abuse of such exception under the chapeau, rests on
the party invoking the exception. That is, of necessity, a heavier task than that in-
volved in showing that an exception, such as Article XX(g), encompasses the mea-
sure at issue. Appellate Body, supra note 257, at 626-627.

282. Id. at 626. The chapeau is animated by the principle that while the exceptions
to Article XX may be invoked as a matter of legal right, they should not be so
applied to frustrate or defeat the legal obligations of the holder of the right under
the substantive rules of the General Agreement. Id.

283. Id. at 627.

284. Id. at 629.

285. Id.
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lines without differentiation as between domestic and imported
gasoline. This approach, if properly implemented, could have
avoided any discrimination at all. Among the other options open to
the United States was to make available individual baselines to for-
eign refiners as well as domestic refiners.286

"It then acknowledged that the United States had explained the
practical reasons why it had dismissed such options. These in-
cluded administrative problems associated with verification and
enforcement.?8” However, Appellate Body found such reasoning
to be “insufficient to justify the denial to foreign refiners of indi-
vidual baselines permitted to domestic refiners”28¢ because there
are “established techniques for checking, verification, assessment
and enforcement of data relating to imported goods.”?28°

The Appellate Body admonished the United States for not
having “pursued the possibility of entering into cooperative ar-
rangements” with Venezuela to address these administrative dif-
ficulties.2%¢ It did not overlook the dilemma faced by the EPA;
Congress had blocked its previous efforts to arrive at a compro-
mise solution with Venezuela.??! However, it stressed that “[t]he
fact that the United States Congress might have intervened, as it
did later intervene, in the process by denying funding, is beside
the point: the United States, of course, carries responsibility for
actions of both the executive and legislative departments of
government.”292

The United States also was chastised for not treating domestic
and foreign refiners the same by imposing the statutory the base-
line requirement on both. The Appellate Body was not im-
pressed by U.S. concerns over the problems that domestic
refineries would have faced because, “while the United States
counted the costs for its domestic refiners of statutory baselines,
there is nothing in the record to indicate that it did other than

286. Id.

287. Id. at 629-630.

288. Id. at 630.

289. Id. at 631.

290. Id. The United States must have been aware that for these established tech-
niques and procedures to work, cooperative arrangements with both foreign refiners
and the foreign governments concerned would have been necessary and appropriate.
Id. .
291. See supra text accompanying notes 183-195.
292. Appellate Body, supra note 257, at 631-632.
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disregard that kind of consideration when it came to foreign
refiners.”293

The Appellate Body accused the United States of two funda-
mental omissions: (1) a failure to adequately explore means, par-
ticularly cooperation with Venezuela, of reducing the
administrative problems associated with extending individual
baselines to foreign refiners; and (2) a failure to consider the
costs imposed on foreign refiners by the imposition of statutory
baselines.2%4 In its view, “these two omissions . . . [went] well be-
yond what was necessary . . . to determine that a violation of
Article ITT:4 had occurred.”?®s Thus, it concluded that the base-
line establishment rules, as applied, constituted “unjustifiable
discrimination” and a “disguised restriction on international
trade.”29 Accordingly, although the baseline establishment rules
fell within the terms of the Article XX(g) exception, they vio-
lated U.S. international trade obligations because they were not
entitled to the shelter protected by Article XX as a whole.?%7

VIIL
CONCLUSION

The reformulated gasoline dispute between the United States
and Venezuela provided an excellent framework to examine the
dispute resolution process developed by the WTO. From negotia-
tion to adjudication to appeal, the full range of WTO dispute set-
tlement procedures was demonstrated. The case illustrated a
controversial feature of the new trade agreement, that is the
growing tension between trade and the environment. Further-
more, it also focused attention on the conflict over the United
States’ right to create laws governing its environment and a for-
eign company’s right to a free and open market.

It could be argued that the WTO decision does not affect the
Clean Air Act and only affects the reformulated gasoline regula-

293. Id. at 632. Clearly, the United States did not feel it feasible to require its
domestic refiners to incur the physical and financial costs and burdens entailed by
immediate compliance with a statutory baseline. The United States wished to give
domestic refiners time to restructure their operations and adjust to the requirements
of the Gasoline Rule. This may very well have constituted sound domestic policy
from the viewpoint of the EPA and U.S. refiners. Id.

294. Id.

295. Id.

296. Id. at 632-33.

297. Id. at 633.
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tions indirectly. Yet, this argument is erroneous.?°® The reformu-
lated gasoline regulations were promulgated pursuant to the
United States’ Clean Air Act program.?®® They were a culmina-
tion of thirty years of regulatory development and study. The
regulations were specifically designed to reduce air pollution in
the United States through the control of automobile fuel formu-
lation.3% In addition, the entire reformulated gasoline program
depends upon the use of sound verifiable data relating to gaso-
line composition, quality and quantity. It would be almost impos-
sible for the EPA to verify this type of information from a foreign
refiner.301

The case highlights the accusation that the multilateral trade
pact promotes free trade to the detriment of the environment.302
The growing tension between global economic growth and envi-
ronmental protection as illustrated by the reformulated gasoline
dispute demonstrates the need for a treaty that assures environ-
mentally sound economic development. One possible solution
would be to amend Article XX of GATT to specifically exempt
legitimate environmental laws and regulations, i.e. those that are
non-pretextual and non-protectionist.

It is not clear that the Appellate Body’s interpretation of the
Article XX exceptions adequately addressed this need. It looked
to see if the United States could have promulgated regulations
that would have achieved the same environmental goal under
Article XX(g) with a lesser impact on international trade princi-
ples.?93 By stressing that “[t]he resulting discrimination must
have been foreseen, and not merely inadvertent or unavoida-
ble”304 the Appellate Body seemed to be applying a very strict
version of a least trade-restrictive approach that may be overly
hostile to domestic environmental concerns.3®5 A better ap-

298. Calapi, supra note 130, at 231 (recognizing that the reformulated gasoline
decision does affect the Clean Air Act).

299. 42 U.S.C. § 7401

300. 42 U.S.C. § 7545.

301. See generally, 59 Fed. Reg. 7785-7788.

302. The WTO addressed these concerns through the establishment of a Commit-
tee on Trade and the Environment. General Agreement on Tariffs and Trade: Multi-
lateral Trade Negotiations Final Act Embodying the Results of the Uruguay Round
of Trade Negotiations, done April 15, 1994, 33 LL.M. 1125, 1126. This group has
immediately begun investigating the relationship between the dispute settlement
system and existing environmental accords. SCHOTT, supra note 9, at 35-37.

303. See Bello and Schenk, supra note 266, at 672.

304. Appellate Body, supra note 257, at 632.

305. Bello and Schenk, supra note 266, at 673.
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proach might incorporate more consideration of the importance
of the environmental issue measured against the seriousness of
the alleged international trade violation.% The ambiguity in the
language of the Article XX exceptions suggests that reviewing
panels have the discretion to perform such a balancing. Fuller
consideration could be given to the sovereignty and environmen-
tal concerns of individual nations by scrutinizing the impact of
trade obligations on domestic environmental policies as well as
by considering the burden environmental measures place on
trade obligations.3%7

Regardless of whether GATT is amended in this manner, fu-
ture discussions must address ways to drastically reduce the con-
flict between the liberalization of trade and the preservation of
the environment. Critics of international law usually argue that
law in the international arena is ephemeral, existing only with the
indulgence of nations and only when natural interests are not
overly impaired.?%8 As environmental awareness and interna-
tional environmental treaties increase, the tension between trade
and the environment will certainly increase. The reformulated
gasoline case demonstrates that nations must work to assure that
the notions of a global environment and a global economy do not
continue to clash. Through either an amendment or reinterpreta-
tion, international trade rules under GATT should be expanded
to specifically allow for environmentally motivated, but margin-
ally, trade restrictive, regulations.?®® The GATT rules must be
expanded in a way that recognizes and respects the reciprocal
right of every nation to free trade and the responsibility of every
nation to protect the environment.

306. Id.

307. See Estv, supra note 130, at 117.

308. Dillon, supra note 111, at 397.

309. See Cynthia Maas, Should the WTO Expand GATT Article XX: An Analysis
of the United States Standards for Reformulated and Conventional Gasoline, 5 MNN.
J. GLoBAL TRADE 415, 439 (1997).



