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ABSTRACT:

Today, a historic opportunity appears to present itself. This is
the chance to link the stabilization of the global climate with the
financing of tropical forest conservation. The effort to link these
two key parts of the “Global Commons” into a conservation and
financing program was a key agenda item at the Copenhagen
Conference, COP-15, held in December 2009. The proposal,
called Reduced Emissions from Deforestation and Degradation
(REDD), envisions creating marketable carbon offset rights rep-
resenting the carbon content of tropical forests. These offsets
would be sold to firms in the industrial world operating under
emissions caps. This system would create incentives to preserve
the forest, along with the funds needed to ensure implementa-
tion. Investing in natural tropical forests, under existing eco-
nomic and social conditions, is generally not attractive. In most
tropical nations, poor governance and contested property rights
are barriers to investment. Future population pressures are also
likely to intensify. Western Europe has had experience in man-
aging complex, highly fragmented, and poorly documented forest
rights: the forest use rights of medieval times. The fact that ad-
justing them to modern needs took centuries and generated se-

* Lecturer and Senior Research Scientist, Yale School of Forestry and Environ-
mental Studies. B.S. Michigan State University, M.S., University of Arizona, Ph.D.
Yale University. Irland is a forest economist, consultant, and policy analyst with ten
years of experience in state government service and twenty years of consulting expe-
rience. As part of the Yale delegation, he attended the UNFCCC COP 15 meetings
in Copenhagen. The author would like to acknowledge comments and assistance
with sources from Michael Coren and Mercedes Fernandez of Climate Focus, and
" helpful comments from Dan Esty and John Gulliver, as well as valuable assistance
from JELP staff. :

387



388 JOURNAL OF ENVIRONMENTAL LAW [Vol. 28:387

vere conflict reminds us how difficult massive changes in

customary rights can be. Thoughtful study of this experience
could generate ideas for managing transitions in tenure rights in
the tropical world. From a legal standpoint, a sale of a carbon
right in a forest is an exceptionally complex transaction in real
property. The frustrations of at Copenhagen reflect the bedrock
fact that saving tropical forests is complicated. The prospect
REDD can deliver early progress on saving tropical forests
should be viewed as an untested hypothesis. Achieving REDD-
readiness is likely to be a work of decades if not generations.
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“Going up that river was like travelling back to the earliest
beginnings of the world, when vegetation rioted on the earth and
the big trees were kings. An empty stream, a great silence, an
impenetrable forest.”!

— Joseph Conrad, Heart of Darkness

I
INTRODUCTION

At the United Nations Conference on the World Financial and
Economic Crisis and Its Impact on Development, General As-
sembly president, Dr. Ali Abdussalam Treki, urged his listeners
to consider:

[T]he Earth’s biosphere as the common heritage of all life,
with humanity as its guardian. It belongs to the common good of
humanity and the Earth, as stated at the 1972 United Nations
Conference on the Human Environment. . . The same can be said
of forests, especially tropical and sub-tropical forests, where the
greatest biodiversity and humidity necessary to Earth’s vitality
are concentrated. . .2 A

That the atmosphere is a Global Commons is self-evident.
There exist no property rights to the atmosphere.3 No national
claims, other than overflight rights, are asserted by individual na-
tions, and these claims are based on land boundaries only. The
forest, however, is not obviously a Commons. Instead, over his-
tory, forests have been treated in law and policy as simply an-

1. Josepn ConrAD, HEART OF DARknEss (Barnes & Noble Classics 2003)
(1902).

2. Ali Abdussalam Trekn President, United Nations, Remarks at the Opening
Session of the United Nations Conference on the World Financial and Economic
Crisis and Its Impact on Development (June 24, 2009), available at http://
www.un.org/ga/president/63/statements/econferenceopen240609.shtml.

3. Overflight rights, air rights over real estate, licenses to emit air pollution, and
even rights to the electromagnetic spectrum might seem to be exceptions to this
broad statement, but none deals with the atmosphere itself or its constituents such as
carbon dioxide.
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other form of real estate, as property subject to ownership by
sovereigns, institutions, individuals, communities, or corpora-
tions, as local cultures and situations warrant.

Today, many are joining Dr. Abdussalam in asserting that the
remaining tropical forest should be treated as a Global Com-
mons.* Recent events have generated extensive press interest in
climate issues and the potential role of forests.5 Governments of
major tropical nations, however, have not always welcomed this
perspective. Instead, many saw it as a form of neo-colonialism
designed to control their resources and bar them from develop-
ing employment, industry and trade. They found it especially
galling, since many of the industrial nations describing tropical
forests as a “global heritage” had only recently finished destroy-
ing much, if not all, of their own primary forest.

These two Commons are linked. They are linked because the
world’s forests contain more carbon than does the atmosphere.¢
The forests and marshes of the past gave rise, following millions
of years of geological conversions, to the oil, gas, and coal that
fuel the modern industrial age. Today, the clearance of tropical
-forests is believed to contribute about 12% of total carbon emis-
sions to the atmosphere every year.”

This essay breaks no new theoretical ground. Rather, it ex-
plores some major challenges and barriers to implementing pro-
grams to preserve and manage the tropical forest as a common
heritage of humankind. In particular it focuses on what is re-
quired to retain tropical forests. Section II sketches the current
forest conditions in the tropics and discusses why sustainable
management is not being achieved. Section III appeals to history
and economic theory for ideas. Accepted criteria for success in

4. A Google search of the term “Atmosphere as global commons” yields 260,000
results. The Millennium Development Goals include environmental sustainability.
U.N. DeEP’T oF Econ. & Soc. Arrairs, MILLENNIUM DEVELOPMENT GoALs RE-
rorT, U.N: Sales No. E.09.1.12 (2009). See also Robert N. Stavins, The Problem of
the Commons: Still Unsetiled after 100 Years, 101 Am. Econ. Rev. 81 (2011).

5. See, e.g., Joel Kurtzman, The Low-Carbon Diet: How the Market Can Curb
Climate Change, FOREIGN Arralrs, Sept.—Oct. 2009, at 114, 120-121; What Needs to
Change, EconomisT (SPECIAL Issui: GETTING WARMER), Dec. 5, 2009, at 1, 22.

6. See U.N. Foon & AcGric. OrG., GLOBAL FOREST RESOURCES ASSESSMENT
2005: PROGRESS TOWARDS SUSTAINABLE FOREST MANAGEMENT, FORESTRY PAPER
147, at xvi and xvii (2006) (noting that the globe’s forests contain 283 gigatons of
carbon; this amount declined by 1.1 gigatons annually from 1990 to 2005).

7. G.R. Van Der Werf et al., CO, Emissions from Forest Loss,2 NATURE GEOSCI.
737, 738 (2009) (estimates as high as 20% are found in the literature; this recent
report makes a case for the 12% figure).
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managing common property resources are compared to the con-
crete conditions now existing in most tropical forest nafions to-
day. This turns out to be a sobering exercise. It next looks to
experience in Medieval Europe in managing forest use rights that
resemble customary rights in existence in many tropical forest
areas today. This excursion into past history illustrates how long
it takes and how difficult it is to remodel complex and frag-
mented systems of use rights. Section IV offers general observa-
tions about the Copenhagen Climate summit and major policy
problems to be faced, as well as a listing of what may be termed
the programmatic puzzles to be addressed.
The concluding Section V closes with the assertion that the
feasibility of a program like REDD remains an untested hypoth-
esis. Unless dramatic and rapid policy learning is accompanied
by equally dramatic governance and tenure reforms, the chances
of the hypothesis working out favorably in practice are low. The
obstacles lie primarily in the massive economic and social chal-
lenges of achieving REDD-Readiness in these nations.

II.
CARBON RiGHTS AND TrRoPICAL FORESTS

A. What Is REDD?

REDD, which is an acronym for Reduced Emissions from De-
forestation and Degradation,® refers to a program under devel-
opment by the signatories to the Kyoto protocol.® This initiative
was proposed by rainforest nations to link forest preservation
with the global carbon cycle. The concept is that by conserving
tropical forests, the CO2 contained in them can be retained in
place, and prevented from further increasing the carbon content

8. Deforestation means converting land use from forest to another use with a tree
cover less than 10%; degradation refers to actions that reduce the forest’s volume,
value, or ecological functions. For specifics and an overview, see UN. Foon &
AGRrIC. ORG., TroPICAL FOREST MANAGEMENT TECHNIQUES: A REVIEW OF THE
SUSTAINABILITY OF FOREST MANAGEMENT PRACTICES IN TROPICAL COUNTRIES
(1999), available at http://www.fao.org/docrep/003/x4110e/X4110E00.htm; Bruce
Wilcox, Tropical Forest Resources and Biodiversity: The Risks of Forest Loss and
Degradation, 46 UNAsYLVA, no. 181, at 43-49 (1995); FLoRENCIA MONTAGNINI &
CARL JORDAN, TroPICAL FOREST EcoLoGy: THE Basis FOR CONSERVATION AND
MANAGEMENT (2005); ForEsTs AND CARBON: A SYNTHISIS OF SCIENCE, MANAGE-
MENT, AND PoLicy FOR CARBON SEQUESTRATION IN Forests (M.L. Tyrell et al.
eds., 2009); GrLoBaL WiTNEss, DIsHARMONIOUS TRADE: CHINA AND THE CONTIN-
UED DESTRUCTION OF BURMA’S NORTHERN FRONTIER FORESTS (2009).

9. See About the UN-REDD Programme, http:/iwww.un-redd.org/ AboutUN
REDDProgramme/tabid/583/Default.aspx (last visited Mar. 24, 2011).
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of the atmosphere.!® Proposals to provide incentives for tropical
forest preservation have been discussed for some time.!! Indus-
trial nations considering carbon caps have an additional reason
for interest in avoided deforestation projects: research has sug-
gested that carbon offsets based on REDD projects will be
cheaper to purchase than will emissions allowances in cap and
trade systems.?2 Hence, use of such offsets can reduce the cost of
achieving a given level of emission reductions for emitters in in-
dustrial nations.'3

10. See U.S. Conag. BunaGET Orrick, Econ. & Bupaer Issuk Brier, Usk OF
Orrsers To REpUCE GrREENHOUSE GASES 2, 4 (2009) (discussing briefly offsets).
For details and country-specific examples, see also ARLID ANGELSEN ET AL., ME-
‘RIDIAN INST., REDUCING EMISSIONS FROM DEFORESTATION AND FOREST DEGRA-
pATION (REDD): AN Orrions AssessmenT ReErort: Prepared for Government of
Norway (2009); GrosaL CaNorY PrROGRAMME, THE LITTLE REDD+ Booxk (2009);
GLoBAL CanorY PROGRAMME, THE LitrtLE CLIMATE FINANCE Book (2009); KA-
1A KAarROUsakis & Jan Corree-MorLoT, ORG. FOrR EcoN. Co-OpERATION, &
DEv., FINANCING MECHANISMS TO REDUCE EMISSIONS FROM DEFORESTATION: Is-
SUES IN DESIGN AND IMPLEMENTATION 17 (2007); K. LAWLOR ET AL., EXPANDING
THE SCOPE OF INTERNATIONAL TERRESTRIAL CARBON OPTIONS: IMPLICATIONS OF
REDD+ anp Beyonp 9 (2009); Lypia P. OLANDER ET AL., INTERNATIONAL FOR-
55T CARBON AND THE CLIMATE CHANGE CHALLENGE: Issues AND Oprions 8-11
(2009); Erin C. MyzrRs MADEIRA, PoLICIES TO REDUCE EMISSIONS FROM DEFOR-
ESTATION AND DEGRADATION (REDD) iNn DizvELOPING COUNTRIES: AN EXAMINA-
TION OF THE IsSUES FACING THE INCORPORATION OF REDD INTO MARKET-BASED
CLiMATE PoLicies (2008); William F. Laurance, Can Carbon Trading Save Vanish-
ing Forests?, 58 Bio. Sci. 286, 286 (2008).

11. For full discussion on Payments for Environmental Services (PES), see.Ros-
grT T. DEACON, WORLD BANK, CONTROLLING TROPICAL DEFORIESTATION: AN
ANALYSIS OF ALTERNATIVE Pouicies (1992); Camille Rebelo, Introduction: Financ-
ing for Forest Conservation: Payments for Ecosystem Services in the Tropics Yale
ISTF Conference, March 2007, 28 J. SustaiNnaBLE ForesTry 279 (2009); Martin T.
Katzman & William G. Cale, Jr., Economic Incentives for Tropical Forest Preserva-
tion: Why and How?, 1 J. AGric. & Envri. Ernics 257 (1988); Marcio Santilli et al.,
Tropical Deforestation and the Kyoto Protocol, 71 CLmmatic CHANGE 267, 272
(2005).

12. How offsets will link with carbon markets is analyzed in NiELs ANGER &
JAYANT SATHAYE, REDUCING DEFORESTATION AND TRADING Emissions: Eco-
NOMIC IMPLICATIONS FOR THE PosT-KyoTo CARBON MARKET (Ctr. for Eur. Econ.,
Research, Discussion Paper No. 08-016, 2008); N. Purvis & A. DEVENY, SUMMARY
FOR POLICYMAKERS: THE GEOGRAPHY OF FORESTs IN CLIMATE SoOLUTIONS (2009);
MADEIRA, supra note 10; BRIAN MURRAY ET AL., INCLUDING INTERNATIONAL For-
ST CARBON INCENTIVES IN CLIMATE PoLICY: UNDERSTANDING THE Economics
(2009) (containing a valuable summary of a number of analyses, with an excellent
meta-analysis of various REDD supply curves, globally and regionally).

13. DouG BoucHER, UNION oF CONCERNED SCIENTISTS, OUT OF THE Woobs: A
REALISTIC ROLE FOR TROPICAL FORESTS IN CURBING GLOBAL WARMING (2008)
(summarizing a good deal of the literature on costs). The McKinsey cost curves are
widely used. See McKinsey & Co., ImpAcT OF THE FINANCIAL CRisis oN CARBON
Economics, VERSION 2.1 oF THE GLOBAL GREENHOUSE GAS ABATEMENT CosT
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The term REDD initially addressed only retaining carbon
stored in forests. More commonly today, the concept has been
expanded to “REDD +,” which addresses social issues and sus-
tainable development. The concept of “REDD ++” is now
emerging, embracing entire rural landscapes including
agriculture.! : :

As the Kyoto Protocol was originally being negotiated, using
carbon rights in tropical forests as offsets to emissions in devel-
oping nations was considered impractical.’> One reason was that
European nations doubted the credibility of long-term carbon
storage by such means. Major tropical nations were opposed to
international direction concerning the retention of their forests.
They considered this a question of their own sovereignty and ec-
onomic development. Brazil was one example.

In recent years, attitudes have shifted: many tropical nations
have become aware of the benefits from retaining forests, and
the costs of losing them. Costs of losing tropical forest cover a
wide range of impacts from losing sources of fodder, food crops
and medicinals, to losing fuelwood supplies, to damaging impor-
tant watersheds, to destroying areas important for their religious
or cultural values.'® Further, the possibility of compensating
them for opportunity costs of forest conservation out of revenues
from selling carbon credits became more appealing. The devel-
opment of REDD as a serious policy option was pushed forward
when a group of nations, led by Papua New Guinea and Costa
Rica, formed the Coalition of Rainforest Nations.!” They urged

Curve 8 (2010), available at http://www.mckinsey.com/en/Insights_and_Publica-
tions.aspx, search for “impact of the financial crisis on carbon economics.”

14. For more information about the Coalition, see COALITION FOR RAINFOREST
NATiONS, www.rainforestcoalition.org (last visited June 12, 2011).

15. For the story of the EU ETS and forest credits, see ALEx Bozmowskl &
CaMERON HEPBURN, THE INTERMINABLE Povrrics or Forest Carbon: AN EU
OutLook (2009). For a useful summary of U.S. climate policy history, see JANE A.
LEGGETT, CoNG. REsEArcH SERv., R40001, A U.S.-CenTRrIC CHRONOLOGY OF THE
INTERNATIONAL CLIMATE NEGOTIATIONS 15 (2011).

16. See, e.g., Ecosystims AND HUMAN WELL-BEING: CURRENT STATE AND
TrENDS (Rashid.M. Hassan et al. eds., 2005).

17. Members of this Coalition included, according to a recent list: Argentina,
Bangladesh, Belize, Cameroon, Central African Republic, Chile, Costa Rica, Demo-
cratic Republic of Congo, Dominica, Dominican Republic, Ecuador, Equatorial
Guinea, El Salvador, Fiji, Gabon, Ghana, Guatemala, Guyana, Honduras, Kenya,
Lesotho, Liberia, Madagascar, Malaysia, Nicaragua, Nigeria, Pakistan, Panama,
Papua New Guinea, Paraguay, Republic of Congo, Republic of Indonesia, Samoa,
Sierra Leone, Solomon Islands, Suriname, Thailand, Uruguay, Uganda, Vanuatu and
Viet Nam. See Coalition Nations, COALITION FOR RAINFOREST NATIONS, http:/
www.rainforestcoalition.org/nations.aspx (last visited June 12, 2011).



394 JOURNAL OF ENVIRONMENTAL LAW [Vol. 28:387

the United Nations to amend its previous decision not to include
Avoided Deforestation as an eligible carbon offset. At its late
2007 Bali meetings (COP-13), the UNFCCC members adopted a
“Bali Action Plan” that mandated working groups to develop a
program to use carbon credits to preserve tropical forests.!8
Forest carbon is already being marketed around the world.?
Much of this is in the form of forest conservation projects by
NGOs and governments, or early pilot trials of REDD-readiness
projects. There are two broad kinds of carbon offset markets:
compliance markets and voluntary markets. In the “compliance”
market, a regulated entity can buy offsets to come into compli-
ance with their emissions caps. The European Union’s Emissions
Trading System (EU-ETS) is at present the largest legally bind-
ing compliance market, but in that market forest-based credits
are not eligible for use as offsets. In the “voluntary” market, en-
tities purchase carbon credits for reasons unrelated to compli-
ance with emissions caps. For example, under the EU ETS, only
the largest carbon dioxide emitting industries are capped. Thus,
large areas of the economy, such as buildings, professional ser-
vices, and many consumer goods, are not covered by emissions
caps. But firms in these sectors often want to purchase carbon
offsets or credits to reduce their carbon footprint. To do this,
they purchase offsets in the voluntary market.2? Many American

18. See CHap CARPENTER, UN. Div. PROGRAMME, EnV'T & ENERGY GRP.,
Tur BALl AcrioN PLaN: Ky Issuis IN THE CLIMATE NEGOTIATIONS — SUMMARY
ror PoLicymakers (2008). For a detailed history as viewed by Congo Basin na-
tions, see Altstatt Alice et al., THe FOrEsTs OF THE CONGO BASIN —THE STATE OF
THE Forests 2008 173-190 (C. de Wasseige et al. eds., 2009).

19. KATHERINE HAMILTON ET AL., ECOSYSTEM MARKETPLACE, STATE OF THE
Forest CARBON MAaRrkETs 2009: TAKING RooT AND BrANCHING Out VIII- X
(2010).

20. See HAMILTON ET AL., supra note 19. For a useful legal overview see T.R.
Healy, Comment, Clearing the Air: A Course to Define the Federal Government’s
Role in the Voluntary Carbon Offset Market, 61 Apmin. L. Rev. 871 (2009). There
have been numerous criticisms of the concept of turning carbon into marketable
offsets. There have certainly been projects that delivered low quality emissions re-
ductions or shaky additional sequestration. Global Witness offers a harsh critique of
past “industrial logging” in the tropics, sparked by worries that a REDD + program
might recognize sustainable forest management in carbon accounting. Given the
track records of many of these countries, these worries are not ill-founded. See
GLoBAL WITNESS, supra note 8. Beyond that, there are those who object philosoph-
ically to the entire concept of offsets. See, e.g., LARRY LOHMANN, CARBON TRAD-
ING: A CRrrticAl. CONVERSATION ON CLIMATE CHANGE, PRIVATISATION, AND
Power (2006), available at http://www.thecornerhouse.org.uk/sites/thecornerhouse.
org.uk/files/carbonDDlow.pdf; Frinns o THE EARTH, SuBPRIME CARBON? RE-
THINKING THE WORLD’S LARGEST NEW DERIVATIVES MARKET (2009), available at
http://lwww.foe.org/pdf/SubprimeCarbon Report.pdf. An unusually ill-informed rant
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firms do likewise, even though there is no federal compliance
mechanism in existence for carbon dioxide emissions. In addi-
tion, governments and NGOs have purchased carbon credits to
support early market development or to fund important conser-
vation projects.

The World Bank and others have developed a program of
“REDD-Readiness” to assist nations in managing the barriers to
effective implementation of REDD projects.2! The list of activi-
ties involved in achieving REDD-readiness is extensive (Table
1). Individual nations are supporting tropical forest conservation
directly, as with Norway’s major contributions to Amazon
projects.??2 Further, firms active in the carbon markects have de-
veloped their business to support financing, developing, monitor-
ing, and implementing REDD projects.2? They have become
major advocates for REDD programs, and have conducted “pre-
compliance” projects.2* Undoubtedly, all these activities have
developed awareness and capacity in governments of tropical na-
tions of the challenges and opportunities of REDD.

B. Setting: The Tropical Forest

This analysis focuses on 26 tropical nations containing 10 mil-
lion or more hectares of forest according to the Food and Agri-
culture Organization (Fig. 1). A focus on this sample will enable
a data-intensive examination of the issues without overloading
the discussion with detail. These 26 nations account for an esti-
mated 36% of the earth’s forest cover (1.4 million hectares), and

in a major magazine indicates how popular criticism is of carbon trading in general
and offsets in particular. Mark Schapiro, Conning the Climate: Inside the Carbon
Trading Shell Game, HarpPir’s, Feb. 2010, at 31.

21. The World Bank reports annually on its program. For an overview and coun-
try level details, see WoRrLD BANK, FOREST SCRAPBOOK: PrAcTICAL GUIDANCE
FOR SUSTAINING Forests IN DeviLopMENT CoorErAaTION (2008). The Bank re-
ports on its Forest Carbon Partnership in Forist CARBON P’stip FaciLiTy, HAR-
VESTING KNOWLEDGE rrOM REDD-PrLus: EArLy Lissons rrom THE FCPF
INITIATIVE AND BEYOND 28 (2010). '

22. See Press Release, E.U. Council, EU Commission Endorses Poznan Declara-
tion on Reducing Emissions from Deforestation (Dec. 12, 2008).

23. For lists of firms in the carbon market, and how the supply chain functions,
see Valentin Bellassen et al., Reducing Emissions From Deforestation and Degrada-
tion: What Contribution From Carbon Markets?, at 19 (CLiMATE RiEPorT No. 14
Sept. 2008); KATHERINE HAMILTON ET AL., supra note 19, at 5-7.

24. For a broad review with many examples, see CARBON FINANCE: ENVIRON-
MENTAL MARKET SOLUTIONS TO CLIMATE CHANGE 1-336 (Bryan Garcia & Eric
Roberts eds., 2010). See also table one in the article that is copied from Angelsen,
supra note 10, at 44,
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TABLE 1: REDD READINESS ACTIVITIES

Strategy Development; Tax reform; treasury reform
Establish relevant infrastructure Standards and guidelines;
Stakeholder consultations; Enforce planning and

Pilot testing; - environmental requirements;
Land tenure reform; Independent monitoring;
Establish baseline, monitoring NGO capacity building;
systems, and inventory; ) ’

Land use planning and zoning; Effective judicial system;
Develop capacity for support Institutional reform, clarification of
services for implementation; roles and responsibilities;

Forest policy and legislation Capacity to process and manage
reform; payments to beneficiaries

the great majority of the tropical forest. For reader convenience,
in most charts, France and the U.S. are included to provide com-
parison benchmarks.

Tropical Forest loss is significant, amounting to some 10-20
million hectares lost each year.?5 In addition, degradation of for-
est by harvesting the few valuable stems per hectare is reducing
the economic value of the forest, opening it up to conversion to
farming, and accelerating carbon losses. For many of these na-
tions, forest inventories and land use data are so poor that forest
trends cannot be measured with any precision.?®

In most of these tropical nations, the bulk of the forest is
claimed as public land, owned by the national governments.  Ac-
cording to the International Tropical Timber Organization’s 2005
Assessment, these nations have compiled an abysmal record of

25. The FAO’s 2010 Assessment estimates that global deforestation, mostly in the
tropics, was 13 million hectares from 2000-2010. The loss was relatively greater in
undisturbed primary forests. FAO, GLOBAL FOREST RESOURCES ASSESSMENT 3, 5
(2010). Most observers agree that the global economic crisis reduced demand on
tropical forests after 2006. Experts estimate forest area change by a variety of meth-
ods, all of which have major weaknesses. As a result, no single point estimate can be
considered authoritative. See appendices to full 2010 Assessment. For full discus-
sion of trends and causes, see WorLD BANK, PoLicy ReseArcn Report: AT
LOGGERHEADS? AGRICULTURAL EXPANSION, PoVERTY REDUCTION, AND ENvI-
RONMENT IN THE Tropical. Forests (2006); Ruth DeFries et al,, Deforestation
Driven by Urban Population Growth and Agricultural Trade in the Twenty-First Cen-
tury, 3 Narure Greoscience 178 (2010). The magisterial history is MicnagL WiL-
L1AMS, DEFORESTING THE EARTH: FROM PREHISTORY TO GLOBAL Crisis (2002).

26. For more detail, see Lloyd C. Irland, Assessing Sustainability for Global For-
ests: a Proposed Pathway to Fill Critical Data Gaps, 129 Eur. J. FOREST RESEARCH
777-786 (2009).



2010] THE BIG TREES WERE KING 397

FiGURE 1: FOREST AREA (2005)
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Note: These 26 nations include all topical nations with estimated forest

areas exceeding 10 million ha according to the Food and Agriculture
Organization of the UN.

forest management (Fig. 2). Further, in most of these nations,
illegal logging is rampant.??

We now have the surprising proposal that a particular form of
property right in these very forests — rights to the carbon con-
tent of the trees — be sold -by these government claimants to
private parties or foreign governments. The premise underlying
this concept is that a market for this property right will fund pro-

27. See Lloyd C. Irland, State Failure, Corruption, and Warfare: Challenges for
Forest Policy, 27 J. SustaiNaBLE ForesTRY 189, 191-93, 199-202, 207-10 (2008).
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FiGURE 2: PERCENT OF NATURAL FOREST SUSTAINABLY
MANAGED, AS ESTIMATED BY INTERNATIONAL
TroricaL TIMBER ORGANIZATION 2006
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Note: Cambodia, Nigeria, Suriname, and Thailand were either zero or
had no available data to support a judgment.

grams that will ensure preservation of the forests. I argue here
that this is a bold hypothesis indeed.

1. Economics of Tropic Forest Management

As a general rule, managing natural tropical forest is not a bus-
iness proposition. This applies not only to timber, the traditional
resource considered, but especially to all the forest’s. nontimber
values. There are several reasons:
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1. Growth rates of the natural forest are low, often amount-
ing to two to five cubic meters per hectare per year.28 In-
tensively managed plantations can produce five to ten
times as much. Further, in many cases, the marketable
trees occur as a few stems per unit area, so that logging
and roading costs are high. ‘

2. Competing forms of land use, often estate crops for the
international market, can pay high prices for land that for-
est management cannot match.

3. Major values of the tropical forest are in the form of “envi-
ronmental services” for which a landowner, private or pub-
lic, receives no revenue. :

4. Owners or concession holders cannot protect their forests
from encroachment by nearby residents, plunder by illegal
loggers, or revocation of rights by a new government.

5. .Remaining forests are often remote from road or rail ac-
cess. High costs of transporting logs to markets depresses
the value of standing timber.

6. A first cut, of the few valuable stems per acre, is frequently
profitable for a logging concessionaire or landowner, but
decades are required for valuable species to re-grow in
commercial quantity. In an economy where market inter-
est rates can be 10-20% per year, the present value of such
deferred yields is nominal.2®

7. Scientific knowledge of methods for regenerating high
value species in natural forests is weak almost everywhere.
Where systems for tropical silviculture have been worked
out, it is most often for regenerating monocultures of valu-

28. An immense specialist literature examines local cases, often from limited per-
spectives. A summary by Bawa and Seidler is apt: “Most researchers agree that it is
the economic, social, and political aspects of NFM that present decisive obstacles.
The social conditions that would permit the technical possibilities to be realized —
such as stronger national forestry sectors, more realistic national and international
pricing and accounting systems, and sharing of the costs of externalized forest ser-
vices—show few signs of becoming widespread within the next few decades.” P.K.
Bawa & R. Seidler, Natural Forest Management and Conservation of Biodiversity in
Tropical Forests, 12 CONSERVATION BIOLOGY, 46, 52 (2008).  See also W. F. Hyde,
Limitations of Sustainable Forest Management: An Economics Perspective, in INsT1-
TUTIONS, SUSTAINABILITY, AND NATURAL RESOURCcEs 193-210 (S. Kant & K. Berry
eds., 2005) (analyzing the issue from an economic standpoint).

29. At a discount rate of 20%, not high for private investors in risky locations, a
sum of one dollar payable in ten years has a present value of sixteen cents. At a
discount rate of only 6%, a dollar payable in.40 years, a short time for growing trees
in natural forests, is worth a dime today; a dollar payable in 80 years at six percent
would have a present value of one cent.
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able species, or managing mixtures with costly and inten-
sive treatments.

These facts, plus economic and governance weaknesses noted
below, explain why tropical forests are steadily disappearing. It
remains to be seen whether augmenting the revenue stream of
forest rights holders by making carbon rights marketable can
fundamentally alter this grim situation. Why does this matter? It
matters because these forests produce diverse, important, and
unique environmental services, often termed “positive externali-
ties” by economists.30

2. Economic Challenges and Population Pressures

The nations studied here face severe economic challenges, in-
cluding low income levels, low investment, poor infrastructure,
and inadequate public services of all kinds.3! Poverty is extreme.
In 11 of the 26 nations, more than 50% of the population earns
$2.00 a day or less. Five of the African nations (Republic of the
Congo, Central African Republic, Madagascar, Democratic Re-
public of the Congo, and Nigeria) are among the poorest in the
world, in all of them more than 74% of their populations earn
less than $2.00/day. Inflation, high financial market interest
rates, and weak financial systems plague all forms of private busi-
ness. In many of these nations, the forest is filled with communi-
ties and settlements. It is quite unlike parts of nineteenth-
century North America where vast unpopulated areas could be
set aside as parks or wilderness, with little impact on nearby com-
munities. Instead, in the tropics, local communities depend on
nearby forest and woodland for fuel, fodder, bushmeat,
medicinals, and a host of specialized food plants and nonfood
materials. In the semi-arid forest and savannah margins, live-
stock herds have increased to levels that are a serious ecological
stress on trees and shrubs; managing livestock levels to return to
ecosystem sustainability is extremely difficult.32

In these 26 nations, population pressure on the forest, mea-
sured as people per hectare of forest, varies.over a wide range.

30. See WoRrLD BANK, supra note 23, at 6; Rebelo, supra note 11. A useful sum-
mary is found in TEEB, Tue Economics oF EcosystemMs AND Blopivirsiry, Cui-
MATE Issues UppaTe 10 (2009).

31. For a readable overview of what “traps” countries in poverty see Paur Cor-
LIER, The Borrom BiLLion 19-75 (2007). See also Jerrrey Sacus, THE EnD or
PoverTy: ECONOMIC POSSIBILITIES FOR OURTIME (2005).

32. HENNING STEINFELD ET aL., U.N. Foon & Acgric. OraG., LivisTock’s LONG
Snapow: ENVIRONMENTAL Issuks aND Oprions 185, 191, 251-254 (2006).
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India, Nigeria and Vietnam all had more than 5 people per hec-
tare of forest in 2008. Most of the other nations have low levels
of population pressure at present (Fig. 3). But the 26 nations
considered here are projected to increase in aggregate popula-
tion from 2.4 billion in 2008 to 3.6 billion in 2050 — an increase of
1.2 billion people. This is equal to another China. This 53% in-
crease is bound to severely stress all resources — whether fuel,
timber, medicinals, fodder, or water. Rising population pressure
cannot but escalate the existing tensions over who has rights to
what resources — whether timber, carbon, medicinal plants or
fodder.3* Chronic hunger and malnutrition are widespread in
some of these nations. According to the Global Hunger Index,
eleven of these nations had Hunger Indexes exceeding 15; indus-
trial nations are effectively at zero.34

3. Governance Challenges

The nations in this sample almost all rate poorly by any of sev-
eral ratings of governance (Fig. 4). Several would rank as “failed
states.” A failed state is one where collapse of central govern-
ment is essentially complete.35 In our sample, only the Demo-
cratic Republic of the Congo is a recognized failed state.36 A
2004 report by the United Kingdom Department for Interna- -
tional Development identified 46 “fragile” states.3” Taken to-
gether, 35 fragile and prominently forested states lost an
estimated 21% of their forest area in just the 15 years between
1990 and 2005.38 Ten of the nations in our present sample appear
on this fragile states list: Myanmar, Cambodia, Cameroon, Cen-
tral African Republic, Cote d’ Ivoire, Democratic Republic of
the Congo, Guyana, Indonesia, Lao PDR, and Papua New
Guinea.® Together their forest area in 2005 exceeded the entire
forest area of the U.S. .40 Insecurity of land rights and weak gov-

33. For background on the challenges, see H. Charles J. Godfray et al., Food Se-
curity: The Challenge of Feeding 9 Billion People, 327 Sci. 812 (2010).

34. Klaus von Grebmer et al., Int’l Food Policy Research Inst., 2009 Global Hun-
ger Index: The Challenge of Hunger: Focus on Financial Crisis and Gender Inequal-
ity 11-15 (2009).

35. Chester A. Crocker, Engaging Failing States, 82 FOREIGN AFF. 32, (2003).

36. Irland, supra note 27, at 194,

37. UK. Derr. InT’L DEV., Wy WE NEED TO WORK MORE EFFECTIVELY IN
FRAGILE STATES, at 6 n.7 (2005). See Irland, supra note 27, at 194.

38. Irland, supra note 27, at 194. :

39. UK Depr. INT'L DEV., supra note 37, at 6 n.7.

40. See Irland, supra note 27, at 196 tbl.1.
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Ficure 3: PorULATION PRESSURES ON FOREST
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ernance*! are barriers to sustainable management. They are also
serious barriers to any measures to restrain forest loss.*2

Rights to forest ownership and use are not clearly accepted
and documented in many of these regions.*> When conquering

41. An extreme example of institutional weakness: in some of these nations, many
teachers and health workers routinely cash paychecks but do not think it important
to appear at the workplace. See Nazmul Chaudury et al., Missing in Action: Teacher
and Health Worker Absence in Developing Countries, 20 J. Econ. Persp. 91, 91-92
(2006). :

42. Evy Von PriiL & CornELIA Skpp, GER. TECH. COOPERATION, FOREST GOV-
ERNANCE IN A RAPIDLY CHANGING WoORLD 9-14 (2008).

43. See LAWRENCE C. CHRISTY ET AL., WORLD BANK, Law JusTici, & DEVELOP-
MENT SER. No. 40003, ForisT LAW AND SUSTAINABLE DEVELOPMENT: ADDRESS-
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FiGURE 4: FAILED STATES INDEX RANk, 2008
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empires acquired these nations as colonies, they often simply de-
clared the remaining forests — often inaccessible to modern log-
gers, roadbuilders, miners, or farmers — to be the property of
the state. They ignored the indigenous peoples already living
there who used the forest in myriad ways. Following the depar-

ING CONTEMPORARY CHALLENGES THROUGH LEGAL REFORM 29-31 (2007); THE
Foreists DiaLoG, BEyonp REDD: THE RoLE OF FORESTS IN CLIMATE CHANGE 3
(2008); U.N. Foop & AGRric. OrG., FAO ForesTRY PAPER, MANAGING FORESTS
As CoMMON ProPERTY 136 (1998); ANDY WHITE & ALEIANDRA MARTIN, FOREST

- TRENDS, STRATEGIES FOR STRENGTHENING COMMUNITY PROPERTY RiGHTS OVER
FORESTS: LESSONS AND OPPORTUNITIES FOR PRACTITIONERS 4 (2002); See generally
Phillip M. Fearnside, The Roles and Movements of Actors in the Deforestation of
Brazilian Amazonia, 13 EcoLocy & Soc’y 23 (2008).
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ture of colonial overlords, little changed; in some respects the
situation for forest dwellers got worse. Social divisions between
the urbanized elites running the new republics, and the low in-
come and socially disadvantaged populations of jungles and
mountains, meant that the rural poor and the indigenous forest
inhabitants gained little or no political leverage from decoloniza-
tion. Their claims to property and use rights in the forests con-
tinued to go unheard.** Due to their remoteness, the sway of
central government in many forest regions is limited to nonexis-
tent. Even if rights were acknowledged on paper, there is no ma-
chinery to enforce or protect them. Indeed, governments in
many countries cannot protect even public lands, much less adju-
dicate private rights. The production and export of illicit narcot-
ics are major industries in at least six of the nations in our
sample.#5 Drug lords maintain control over large territories and
may not welcome interventions aimed at enforcing the rule of
law in the name of saving biodiversity and the global climate.

* Weak government is closely related to severe corruption.
Fully 49% of the world’s forest lies in nations rating a three or
below (which indicates rampant corruption) on a scale of one to
ten on a widely used index of corruption (Fig. 5). Corruption is
deeply rooted in history.#¢ There has been a most welcome im-
provement in willingness to discuss this issue, most importantly
in the aid community, which for a generation swept it under the
carpet.4’” But progress in dealing with corruption moves forward
at a glacial pace.*® Officers of Interpol have been quoted as say-

44, See generally JANE CARTER ET AL., FORESTS, LANDSCAPES AND GOVERN-
ANCE: MuLTieLE Acrors, MuLTipLE RoLis (2009); SURVEY oF INpiGENOUS Lann
Tenure (Marcus Cholchester ed., 2001); Tom GrirriThs, SEEING “REDD”? For-
15TS, CLIMATE CHANGE MITIGATION AND THE RigHTs OF INDIGENOUS PropPLES
AND LocaL Communities (2009); James C. Scort, THE ArT oF Not BEING Gov-
ERNED: AN ANARCHIST HISTORY OF SOUTHEAST Asia (2009).

45. U.S. DEPT. oF STATE, INTERNATIONAL NARCOTICS CONTROL STRATEGY RE-
rorT 2009 (2009). '

46. On Africa generally, see JOHN READER, AFRICA: BIOGRAPHY OF THE CONTI-
NENT (1997). For an especially vivid illustration, see MiCHELA WRONG, IN THE
Foorsteps oF MR. KURTZ: LIVING ON THE BRINK OF DISASTER IN MoBUTU’S
Congo (2002). Similar excesses persist elsewhere. On South America, see Joun
ELLioT, EMPIRES OF THE ATLANTIC WORLD: BRITAIN AND SPAIN IN AMERICA,
1492-1830 (2006). For multiple index entries on the subject, see RAMACHANDRA
GuHa, INDIA AFTER GHANDI (2007).

47. The “conspiracy of stlence” is discussed in Irland, supra note 27, at 207-08.

48. See CHRISTOPHER BARR ET AL., FINANCIAL. GOVERNANCE AND INDONESIA’S
REFORESTATION FUND DURING THE SOEHARTO AND PosT-SOEHARTO PERIODS,
1989-2009 (2009); Human Riguts WartcH, WiLp MonEey: Tue Human RiGHTs
CONSEQUENCES OF ILLEGAL LOGGING AND CORRUPTION IN INDONESIA’S For-
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ing that REDD programs will likely see organized crime groups
taking their cut.*® The chance of creating a marketable property
right in forest carbon in such nations seems small.

FIGURE 5. WORLD FOREST AREA 2005
1%
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0 31to5

1 3orless

- A major challenge to the long-term management of tropical
forests is that, recognizing the wide spread failure of the central
governments to manage the forests, various forms of decentrali-
zation of forest management have taken place.’® The hope is
that this will improve accountability and enable local people to
be enlisted in management with a stronger interest in protecting
the forest and local use rights. Thus far, the overall evidence
does not support this hope. According to Larson and Ribet:

[D]emocratic decentralization, even where legislated, is rarely
implemented well . . . there is no established correlation between
policies that have been implemented in the name of decentraliza-

tion (or devolution) and better forest management or 1mproved
livelihoods.>1 :

ESTRY SECTOR (2009) (discussing the anatomy of cotruption-in the forestry sector
with an emphasis on bureaucracy, law enforcement and judiciary). See also William
Easterly, Can the West Save Africa?, 47 J. EcoN. LItTERATURE 373, 426-28 (2009).

49. John Vidal, UN’s Forest Protection Scheme at Risk From Organised Crime,
Experts Warn, Guarpian (U.K.), Oct; 5, 2009, http://www.guardian.co.uk/environ-
ment/2009/oct/05/un-forest-protection.

50. WorLD BaNk, supra note 25, at 159-163; see also Catherine Tucker, Learning
on Governance in Forest Ecosystems: Learning from Recent Research, 4 INT'L J.
Commons, 687, 692-94 (2009); WorLp BANK, supra note 25,

51. Anne M. Larson and Jesse C. Ribot, Lessons from Forestry Decentralization,
in ReALISING REDD+: NATIONAL STRATEGY AND Poricy Options 175, 176-77
(Arlid Angelsen ed. 2009). See also FORESTS FOR PEGPLE: CoMMUNITY RIGHTS
AND FOREST TENURE REFORM (Anne M. Larson et al..eds., 2010).
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Locally based management may yet, in some instances, turn
out to be more attentive to forest conservation than past central
control. But it is not a substitute for effective and stable central
government in creating legal and macroeconomic environments
supportive of long-term forest management, whether for timber,
wildlife, recreation, environmental services, or carbon storage.
Further, local management authority creates yet another layer of
complexity for administrators of REDD projects. Anecdotally, it
is far from clear that local administration makes it easier to con-
trol corruption.>?

C. Delivering a Marketable Carbon Credit: Compliance
Market

1. What Is a REDD Project?

A REDD carbon credit can only originate in a project that is
developed under UNFCCC and national policies and rules
adopted for REDD, and for which the carbon credits are rigor-
ously verified by third party auditors. At this writing, of course,
these policies and rules do not as yet officially exist. In the wake
of the Cancun Conference in 2010, further technical work on
these issues continues. A marketable carbon credit for a compli-
ance buyer must meet many strict criteria. It is not necessary to
elaborate these here; they can be reviewed in many manuals and
technical articles.53> At present, forest based carbon credits are
being developed under the so-called CDM (Clean Development
Mechanism) program, but only a tiny number of projects have

52. See, e.g., UNDP, STAYING ON Track: TACKLING CORRUPTION Risks IN CLI-
MATE CHANGE 1-17 (2010).

53. See TiMOTHY PEARSON ET AL., WINROCK INT’L, GUIDEBOOK FOR THE FOR-
MULATION OF AFFORESTATION / REFORESTATION AND BIOENERGY PROJECTS IN
11E REGULATORY CARBON MARKET (2009). For current and detailed discussion of
project level issues, see ONF InT’L, REDD + At PrROJECT ScALE: EVALUATION
AND DivieLopmeNT GUIDE (2010), available at http://www.onfinternational.org/en/
publications/313-qguide-redd-a-lechelle-projetq-guide-devaluation-et-de-developpe-
ment.html. This work also includes five short case studies. Useful case examples are
also offered in: THE NATURE CONSERVANCY, CONSERVATION INT'L & WILDLIFE
CONSERVATION SOC’Y, REDUCING EMISSIONS FROM DEFORESTATION AND DEGRA-
pATION (REDD): A CaseBook oF On-TiE-GROUND EXPERIENCE 66 (2010), avail-
able at http://www.theredddesk.org/resources/reports/reducing_emissions_from_
deforestation_and_degradation_redd_a_casebook_of_on_the_gr; UNEP Riso CeN-
TRE, PATHWAYS FOR IMPLEMENTING REDD+: Expri:rizNCES FROM CARBON MAR-
KETS AND ComMunTTiES 155 (Zhu et al. eds., 2010), available at http://www.uneptie.
org/energy/pdf/pathwaysimplementingreddplus.pdf.
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been certified for compliance use.>* CDM projects in forestry
have included a range of different versions of forest plantations
and improved management projects. Project managers, develop-
ers, and their consultants must prepare complex analyses and
documentation setting forth how the project will function and
demonstrating credible evidence that the project will retain the
estimated amount of carbon. The CDM program continues to be
controversial, as some projects have been shown to be shaky at
best.>> But the procedures and issues developed for the CDM
will likely ‘be relied on in formulating rules for REDD projects.

A REDD project seeks to maintain carbon stocks in existing
forest, instead of creating additional carbon stocks in new for-
ests.>¢ A REDD project, then, must address a number of actual
or potential threats to the forest. Where existing uses are to
cease, it must supply alternatives for the local people. Settlement
of use rights, determination of local community roles, suppres-
sion of illegal logging, establishing forest guards and monitoring
programs to safeguard the forest and enforce rules, and many
other tasks will require sound administrative capacity, clear legal
frameworks, funding, and local support. Entities at different
levels of the carbon credit supply chain will be involved. Further,
several levels of government are necessarily involved, from the
international entities devising REDD policies, to national au-
thorities and agencies, to provincial and local governments. Al-
locating authority and funding among these actors will be
challenging, as will ensuring accountability. The costs of carrying
out all of these tasks will be large.

Thus, not only are the tasks complex, but the number of actors
is very large, and not all of them share the same interests.
REDD projects, like other forest projects, are likely to require
very large upfront costs. They therefore require start-up funding

54. Carmenza Robledo & Hwang Ok Ma, Why There Are So Few Forestry
Projects under the CDM, Forest CARBON PortaL (July 1, 2008), http:/
www.forestcarbonportal.com/content/why-there-are-so-few-forestry-projects-under-
clean-development-mechanism.

55. A thorough discussion is found in Romulo Sampaio, Seeing the Forest for the
Treaties - Evolving Debates on CDM Forest and Forestry Project Activities 10 Years
After the Kyoto Protocol, 31 Forbuam Inv'L L. J. 634, 654-57 (2008).

56. T. E. Jouns, E. JounsoN & N. GREENGLASS, OVERVIEW OF READINESS FOR
REDD: ComriLATiON OF READINESS AcTivrries 11 (2009) (offering a catalog of
REDD projects globally; this provides a good indication of the many different kinds
of project activities).
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from grants or by advance sale of prospective carbon credits.5?
Operating costs for such a project over its life will be significant,
as boundaries will have to be protected, encroachments ad-
dressed, periodic verification reviews funded, and annual over-
head costs funded. In many regions, conflicts and protection
costs are likely to increase over the decades. Yet, the carbon
credits can only be sold once and hence only a certain amount of
revenue is available. The problem could be the most serious
when the entire future flow of carbon credits are sold in one
transaction at the outset. How will operating costs for the ninth
.decade be funded? .

This proposed type of transaction proposes to turn the carbon
content of specific areas of tropical forest into tradable financial
instruments that can be used to offset emissions anyplace in the
world where emitters are subject to emissions limits and are able
to employ offsets. Thus would a property right in a tropical for-
est essentially enter into international trade, even while the trees
remain standing undisturbed!

A carbon credit transaction is a business agreement between a
seller and a buyer. Not only that, it is plainly one of the most
complex business instruments ever devised, as the seller must
commit to a wide range of costly activities whose outcomes are -
subject to uncertainty. A reliable property rights regime, with an
honest court system to enforce contracts, is essential. Unfortu-
nately, few of the tropical forest nations in our sample are able to
deliver this. In the World Bank’s governance rankings, about 200
countries are ranked by perceptions of the rule of law. Only
three of the nations in our sample (Malaysia, India, Thailand) fall
in the top half, though Brazil (46) comes close (Table 2); ten of
them, with large and important forests, are perceived to rate be-
low North Korea on the rule of law by respondents in the World
Bank’s surveys. ‘

57. Crr. For INT'L FoOrReEsTRY REsEarcH, INFo Brier No. 17, FINANCING
REDD: LINkING COUNTRY NEEDS AND FINANCING SOURCES 2-4 (2008).
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TABLE 2: WORLD BANK RULE OF LAW RATINGS

Country 2009 Percent Rank
United States 92
France ' 90
Malaysia 65
India 56
Thailand 54
Brazil ) 46
Suriname 44
Vietnam 42
Madagascar . 40
Colombia ‘ 38
Gabon 32
Mexico 30
Indonesia 29
Guyana 28
Peru . ’ 26
Laos . 20
Papua New Guinea . ' 18
Cameroon 17
North Korea 14
Cambodia 13
Bolivia 12
Nigeria 11
Republic of the Congo 11
Ecuador » 9
Burma 5
Central African Republic 5
Cote d’lvoire 4
Venezuela 3
'D.R Congo 2

2. Carbon Credit as Real Estate Transaction;: Who Owns
the Carbon?

A carbon credit transaction based on a tropical forest repre-
sents a sale of an ownership right in the forest.5® Under legal

58. See Michelle Passerow, The Nature of the Right or Interest Created by a Mar-
ket for Forest Carbon, 3 CARBON & CLIMATE L. REv. 248, 250-53 (2008) for a short
discussion. Samantha Hepburn, Carbon Rights as New Property: The Benefits of
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systems similar to those of the U.S., standing timber is real prop-
erty. In other legal systems, this may not be so. In the U.S.,
then, a carbon credit sale is a real estate transaction. The prob-
lem is that such transactions are extremely complex. A seller of
carbon credits must guarantee performance on a mind-numbing
list of issues, in each and ‘every year, with resuits subject to audit
along the way. Scientists and activists do not even agree on how
to define many of the key issues. There is a growing list of “car-
bon standards.”s® All are complicated and costly to implement.
A sale of a forest carbon credit can be thought of as a sale of
cutting rights to the standing timber, with the forest measured as
total carbon in the biomass rather than just merchantable logs.
In traditional practice, timber is paid for when it is cut. For car-
bon sequestration, it is paid for when it is not cut.® All of these"
. provisions and restrictions are designed to ensure, among other
things, permanence, which is interpreted to mean duration of as
long as 100 years.

The first requirement of any real estate transaction is to deliver
marketable title. In many if not most nations, though, legal un-
certainty exists concerning who actually owns the carbon in for-
ests.®! Common sense would suggest that the owner of the trees
(not always the owner of the land) would also own the contents
of that tree, including the carbon. But common sense does not

Statutory Verification, 31 Sypnry L. Rev. 239, 255-271 (2009) supplies a thorough
analysis, focusing on issues faced by Australian states as they seek to define carbon
rights. She argues for adopting new statutory definition of a carbon right, instead of
connecting it to traditional common law property rights concepts as several Austra- |
lian states have done. In neighboring New Zealand, much has been done. See Peter
Lough & Alastair D. Cameron, Forestry in the New Zealand Emission Trading
Scheme: Design and Prospects for Success, 3 CArBoN & CrLiMATE L. Riv. 281
(2008). Issues in the existing Kyoto system are addressed in Matthieu Wemaere et
al., Legal Ownership and Nature of Kyoto Units and EU Allowances, in LEGAL As-
picts OF CARBON TRADING: Kyoro, COPENHAGEN, AND BEYOND 35, 44-48 (David
Freestone and Charlotte Streck eds., 2009).

59. JuLik L. BEANE ET AL., FOrREST CARBON OFFSETS: A SCORECARD FOR EVAL-
UATING Prosict Quarity (2008) offers a short summary and comparison. The
area of carbon standards is dynamic and changes almost daily. A useful current
listing is in KATHERINE HAMILTON ET AL., STATE OF THE FOREST CARBON MAR-

" KETS 2009: TAKING RooT anp Branciing Our 27-34 (2010).

60. Samantha Hepburn, supra note 58, at 255.

61. GrRENVILLE BARNES & SHERL QuUAIL, PROPERTY RIGHTS TO CARBON IN THE
ConteXT OF CLIMATE CHANGE 7-10 (2009), available at http://www.fig.net/pub/
fig_wb_2009/papers/govigov_2_barnes.pdf; Estevi CorbERA, WHO Owns Forest
CarBon? (2008); Butler, supra note 26. See also Karoomsa Group, BAKER &
McKenziE LiGAL AnaLysis: Surut REDD  Prosecr, available at http//
www.katoombagroup.org/events/baker_mckenzie.pdf.
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always lead to the legally correct answer. In areas where clear
property law, statutory or otherwise, defining ownership of car-
bon in forests is absent, REDD projects will not be undertaken,
at least by private capital.

3. Who Owns the Land?

Basic land rights issues remain unresolved in most of the im-
portant tropical nations: The complexity of the various rights,
the inter-community conflicts over uses, access, control, and
rights of transfer, the vast areas and numbers of communities in-
volved, and the population and land use pressures are daunting.62
Rights held or asserted by individuals, clans, communities, and
larger groups interact in complex ways .53 Outright violence is
encountered in some regions.®* Illegal loggers in parts of South-
east Asia and Africa are paramilitary organizations of local war-
lords; armed guards in camo fatigues toting AK-47s accompany
convoys of log trucks.6>

Can these deeply rooted issues be brought to a sufficient de-
gree of clarity? Let the experts speak. John Reader argues:

[Lliteracy transformed the flexibility of customary practice into

hard, immutable, prescriptive law. . . Common official stereotypes
about African customary land law thus came to be used by colonial

62. From 1950 to 2000, population in the developing world increased by 3.2 billion
people. WorLD PoruLATION BEYOND Six BILLION, POPULATION REFERENCE Bu-
REAU 5 (1999), available at http://www.prb.org/Source/ACFAC54.pdf. There has
been little discussion of whether traditional rights and management approaches that
worked in 1900 or 1950 are serviceable under unprecedented population pressures
for which they were never historically adapted.

63. See CTr. For INT’L FOrRESTRY RESEARCH, INFO BRrier No. 22, RECOGNISING
CoMMUNITY RIGHTS — THE POTENTIAL AND CHALLENGES OF FOREST TENURE RE-
FORM (Dec. 2009). An excellent legal review accounting for indigenous rights is
Davip Takacs, CoNSERVATION INT’L, FOREsT CARBON Law AND PROPERTY
RiGHTS (2009). See also TAMARA GILES-VERNICK, CUTTING THE VINES OF THE
Past: ENVIRONMENTAL HISTORIES OF THE CENTRAL AFRICAN RAIN FOREST
(2002); Nancy L. Peruso, Rich Forgsts, Poor PEopLE: RESOURCE CONTROL
AND RESISTANCE IN JAva (1994). For Latin America, see ANNE M. LARSON ET AL.,
Crtr. For INT'L ForESTRY RESEARCH, TENURE RIGHTS AND BEYOND, COMMUNITY
AccEss TO FOREST RESOURCES IN LATIN AMERICA 50 (2010).

64. For an analysis of the situation in the Amazon, see MARK LoNnDON & Brian
KeLLY, THE Last FOREST: THE AMAZON IN THE AGE OF GLOBALIZATION (2007).
More recent, and focused on REDD+, is PETER H. MAY & BRENT MILLIKAN, CTR.
For INT’L FOrRESTRY RESEARCH, THE ConTEXT OF REDD+ IN BRAZIL, DRIVERS,
AGENTS, AND INsTITUTIONS 1-65 (2010).

65. The role of military and paramilitary groups, in a situation of extraordinary
ethnic conflict and governance weakness, is well documented in Burma by Global
Witness. See GLOBAL WITNESS, supra note 8.
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officials in assessing the legality of current decisions, and so came
to be incorporated in “customary” systems of tenure.56

~ On this view, Reader argues, much of what appears to be “cus-
tomary” may not reflect the understandings of the people
themselves.
Another scholar, John Unruh, describes the land tenure situa-
tion in Africa as a serious obstacle to developing carbon offsets:

[L]and tenure is much more than just a set of variables to be
changed, and that instead it exists as a prohibitive obstacle to the
implementation of afforestation and reforestation sequestration
approaches. Five primary tenure problems are [ ](1) the discon-
nect between customary and statutory land rights, (2) legal plural-
ism, (3) tree planting as land claim, (4) expansion of treed areas in
smallholder land use systems, and (5) the difficulty of using the
‘abandoned land’ category. The pervasiveness of these tenurial is-
sues mean that the prospects for successfully implementing affores-
tation and reforestation projects in Africa are in reality quite weak.
The current project approach to carbon storage in Africa needs to
be significantly realigned with African reality in order for seques-
tration expectations to be practical.®”

A westerner would quickly conclude that the solution to all
these problems is simply to adjudicate the titles, and produce a
modern computerized land cadastre — just like we have in the
U.S.. But Atwood cautions that:

The costs of land titling may be quite high, and its effects con-

" trary to expectations. A number of cheaper alternatives to land

titling may be more effective in guaranteeing the land rights of Af-

rican farmers in situations of growing land tenure change and
uncertainty.8 : :

4. Contracting Carbon for a Century

The most significant prob]ems, from a contract drafting view-
point, are the long-term project duration and the complex provi-
sions required for performance on REDD carbon credits. Since

66. JouN READER, supra note 46.

67. Jon D. Unruh, Carbon Sequestration in Africa: The Land Tenure Problem, 18
GroBalL EnvrL. CHANGE 700, 700 (2008).

68. David. A. Atwood, Land Registration in Africa: The Impact on Agricultural
Production, 18 World Dev. 659, 659 (1990). See also BEYOND THE SACRED FOREST:
CoMpPLICATING CONSERVATION IN SOUTHEAST Asia (M. Dove et al. eds., 2011);
Amity A. Doolittle, Native Land Tenure, Conservation, and Development in a
Pseudo-democracy: Sabah, Malaysia, 34 J. PEasANT Stunies 474 (2007); Mary Fin-
ley-Brook, Indigenous Land Tenure Insecurity Fosters lllegal Logging in Nicaragua, -
9 InT'L ForesTRY REV. 850 (2007).
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the carbon in the forest must be retained in the ecosystem essen-
tially forever to be kept out of the atmosphere, permanence is
critical. As to permanence, a plausible analogy in real estate
would be the 99-year ground lease.®® A long-term ground lease
would seem straightforward to many policymakers when com-
pared to a 100-year carbon offset sale. Yet, a quick Web scan
turns up dozens of law firms offering services in drafting ground
leases and conducting litigation over their provisions. Further,
the number of separate actors who must cooperate over long pe-
riods to conserve a given tract of tropical forest is unavoidably
large. How are they to be bound firmly to the task over ten de-
cades as times and circumstances change? Many of the nations
concerned have not existed that long.

The legal aspects of managing carbon rights transactions are
unavoidably complex, even in nations with well-developed prop-
erty law. A glance at the twenty-seven pages of single-spaced
legal language in the recently released Climate Action Reserve’s
Restrictive Covenant and Project Implementation Agreement,
which is essentially the carbon credit sales contract, will illustrate
the point.’0 This agreement and its accompanying project proto-
col are regarded by many as a highly credible basis for carbon
credits.”? The implementation agreement is based upon a 114
page single spaced Protocol containing detailed provisions for

69. Another valid analogy might be the permanent conservation easement, a form
of transaction that has generated a good deal of legal comment as its use has ex-
panded in the past decade. See, e.g., Jurr PipoT, REINVENTING CONSERVATION
EAseMENTS: A CRITICAL EXAMINATION AND IDEAS FOR REFORM (2005). For a
contrast between an easement and a carbon right, see Hepburn, supra note 58, at
263-64. Some attorneys appear convinced that the traditional “rule against perpetu-
ities” may have been unwisely set aside in these cases.

70. Climate Action Reserve, Project Implementation Agreement (Mar. 30, 2010)
(unpublished agreement), available at http://www.climateactionreserve.org/wp-con-
tent/uploads/2009/03/PIA-3-30-10v1.pdf. A law journal, Carbon and Climate Law
Review, now addresses carbon law. Comment on legal aspects of carbon projects is
found in Martijn Wilder & Louisa Fitz-Gerald, Carbon Contracting, in LEGAL As.
PECTS OF CARBON TRADING: KY0oT0O, COPENHAGEN, AND BEYOND, supra note 52,
at 295. See also Michelle Passerow, The Voluntary Carbon Market: its Contributions
and Potential Legal and Policy Issues, in Legal Aspects of Carbon Trading: Kyoto,
Copenhagen, and Beyond, supra note 58, at 517.

71. In March 2010, the California Air Resources Board stepped back from its
earlier endorsement of the CAR forest standard, creating confusion for those who
had certified projects under it. This is another illustration of how difficuit it is to
develop widespread stakeholder agreement on forest standards. See David Diaz,
California Moves Carbon Offset Goalposts, ECOsysTEM MARKETPLACE, (Mar. 3,
2010), www.ecosystemmarketplace.com/pages/dynamic/article.page. php"page id=74
72&section=home.
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measuring and verifying the tons of carbon dioxide being trans-
acted. The Agreement itself includes definitions “a” through “i”,
extensive provisions that would be found in any conservation
easement, and detailed discussion of how project risk is to be
managed though a “buffer pool” of credits retained by the seller
to make good on any losses to fire, wind-throw, or other causes.
Suppose you have drafted the perfect legal instrument for a
REDD forest carbon credit sale. But the project is in a country
with dangerously limited protection for private property.’2
Could you advise a compliance buyer to enter into it?

The permanence issue is well understood in the professional
discussion on REDD, though analysis has been focused more on
weather, biological, or economic risks to the forest. Many pro-
posals for addressing risk exist, ranging from periodic detailed
audits of forest carbon stocks, requiring sellers to retain a portion ,
of the credits generated by a project (buffer pools or holdbacks),
or various kinds of insurance programs. Insurance programs
would naturally be of limited use in offsetting barriers caused by
political instability, civil war, inadequate governance, or evolving
legal regimes, which often appear in force majeure clauses.

II1.
Lessons FROM COMMONS THEORY AND HISTORY

A. Theory of the Commons and Its Management

There is no need to recapitulate the well-developed theory of
the commons here. Briefly, this is a body of theory that seeks to
understand how resources with a common property aspect are
used, managed, destroyed, or conserved.”

1. Atmosphere as a Commons

The greenhouse gas concentration of the atmosphere has a
number of particular traits. Most importantly, there exist no en-

72. The World Economic Forum’s Global Competitiveness Index includes a prop-
erty rights index. See WorLD Econ. ForuMm, THE GLOBAL COMPETITIVENESS RE-
rorT 2010-2011 (2010). On this index, France received a score of 16, the US scored
a 40, Russia scored a 128, and four nations in our sample were scored lower than
Russia. Id. at 159, 287, 341.

73. The standard expression is ELINOR OsTROM, GOVERNING THE COMMONS:
Tus: EvorLuTion oF INSTITUTIONS FOR COLLECTIVE ACTION (1990). For recent dis-
cussion, see Arun Agrawal, Forests, Governance, and Sustainability: Common Prop-
erty Theory and its Contributions, 1 In1’L J. Commons 111 (2007); Jouni Paavola,
Governing Atmospheric Sinks: The Architecture of Entitlements in.the Global Com-
mons, 2 Int'L J. CoMmMONs 313 (2008).
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forceable property rights in the atmosphere’s use and condition,
especially its concentrations of pollutants. Carbon dioxide plays
a peculiar role. It is not literally a pollutant. A certain concen-
tration of carbon dioxide is essential for photosynthesis and to
provide a climate warm enough to sustain life. Yet, most scien-
-tists agree that excessive carbon dioxide concentrations will have
far-reaching harmful effects.”

2. The Tropical Forest as a Commons

The tropical forests contain at least three specific components
that can be viewed as a Commons. First, there are reserves of
biodiversity — including hosts of species yet to be identified by
science.”> Second, there are reserves of genetic resources that
have potential for pharmaceutical uses that could be of incalcula-
ble value. Third, and our focus here, is the forest’s carbon con-
tent, which if released into the atmosphere, would significantly
contribute to global warming. In local areas, the tropical forests
stand on deep reserves of peat accumulated over long periods of
time. Removal of the forest, for whatever purpose, results in the
decomposition of the peat and release of its carbon into the
atmosphere. '

A classic treatment of the management of common pool re-
sources is Nobelist Elinor Ostrom’s Governing the Commons.®
- Summarizing results of a long line of research, she lists several
variables that can be expected to influence outcomes:

1. Total number of decisionmakers
2. Number of participants minimally necessary to achieve

collective benefit

3. The discount rate in use

4. Similarities of interests

5. Presence of participants with substantial leadership or

. other assets.

How might we assess the problem of managing the tropical

forest commons against this list?

74. See INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE CHANGE
2007: Synrtuesis Report 31, 33, 48 (Rajendra K. Pachauri et al. eds., 2007); U.S.
CLIMATE CHANGE ScI. PROGRAM, THE First STATE oF THE CarBON CycLE RE-
PORT (SOCCR): THE NORTH AMERICAN CARBON BUDGET AND IMPLICATIONS FOR
THE GLOBAL CarBON CycLE (Anthony W. King et al. eds., Nov. 2007).

75. E.O. WiLsoN, THE DiversiTy ofF Lire 134 (1992).

76. ELINOR OsTROM, GOVERNING THE CoMMONS: THE EVOLUTION OF INSTITU-
TIONS. FOR CoLLECTIVE ACTION (1990). .
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First, the total number of decisionmakers is large. This would
include the major tropical forest nations, numbering perhaps 30
to 50 forested nations, plus perhaps a dozen industrial nations
that actually purchase much of their wood exports, and some un-
determined number of capped emitters or nations that might buy
forest offsets based on REDD projects. This does not consider
the millions of forest people and nearby communities depending
on the resources of the forest.

. Second, the number of participants minimally necessary to ma-
terially reduce CO2 emissions from forest loss and degradation
might be a large share of our sample of 26 tropical nations, each
with more than 10 million hectares of forest.

Third, the discount rate is very high. From the standpoint of
landowners or investors in the forest nations, this rate is high.
Depending on inflation rates, it could reach 20% or more in ex-
treme instances.”” Further, local forest inhabitants are often at
or near subsistence levels, suggesting that they have high dis-
count rates for valuing future consumption. From the viewpoint
of global society, the discount rate for valuing future benefits of
biodiversity and protecting the global climate ought to be zero,
according to at least some authors.’® What matters, however, is
the discount rate of the actors affecting tropical forests, not of
global society. Hence, we can consider the discount rate to be
high.

Fourth, similarities of interests are limited. Within the tropical
forest, conflicting interests and needs are rife. To expect all local
“stakeholders” to compose their differences and arrive at mutu-
ally agreed rights and plans, which can be expected to endure for
any length of time, seems optimistic. Then there are conflicts be-
tween forest dwellers and residents elsewhere in their own coun-
tries, who look to those resources for energy supplies, foreign
exchange, jobs, and other benefits. If interests were similar
within these tropical nations, perhaps the outstanding property
and use rights conflicts would already have been resolved.

Finally, substantial leadership or other assets are absent. It is
difficult to see how a few tropical nations could exert sufficient
leadership to enable a large proportion of our 26 nation sample
to develop and implement an agreed upon policy. Even then,

77. See COLLIER, supra note 31.
78. See, e.g., of a vast literature, TALBOT PAGE, CONSERVATION AND EcoNnomic
ErriciENcy: AN ApPROACH TO MATERIALS PoLicy (1977).
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due to governance weaknesses, the means to carry out such a
policy are almost entirely absent in most of them.

What the system does possess, however, is the potential to
bring to bear carbon revenues to fund the costs of REDD
projects to protect the forests. But there are objections. As an
innovative form of property right, a carbon credit arising from a
forest is threatening to many people. Fears of dire consequences
have been raised, some of which may seem overdramatized, to
say the least. But this is what happens when claims to property
rights are threatened, especially in an atmosphere of historically
well-justified mistrust.

Most of past experience in managing common property re-
sources has dealt with specific, tangible products or services. Re-
source users or their agents must be able to monitor whether
other users of the Commons are following the rules. In the clas-
sic case of a commonly held pasture, cattle or sheep can be
branded, and anyone can count the number of animals on the
pasture at a given time and compare to the prescribed limit.
Maintaining extensive watersheds covered with tropical forest is
another matter. There may be numerous settlements close
enough to use the occasional log or shrub, and the cumulative
effect can be significant. Illegal loggers can be very resourceful
in cutting valuable trees by night, at times even sawing logs into
planks on'site, and spiriting the products away.

Successful REDD projects are likely to entail a good deal
more, however, than merely fencing off a forest and keeping
goats and people out. REDD projects are not likely to succeed
unless use rights of indigenous and nearby populations can be
settled or at least managed. To bring this about is likely to take
years, if not decades, in the best of situations, so the timeline for
implementing REDD is likely to cover several decades. Also,
any lost opportunities for food, fuel, income and livelihoods will
have to be replaced by active management nearby that can re-
place those opportunities. Lastly, the vexing issue of leakage
must be addressed. Leakage is the concern that carbon stored in
a protected forest might be offset by losses from nearby areas if
harvesting simply shifts to those areas.

On paper at least, there will be some areas where local terrain
and limited road access will allow low-cost ongoing supervision
and monitoring to ensure performance under a REDD agree-
ment. But in the general case, long-term policing and monitoring
will have to extend over decades at substantial annual costs.
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How those costs will be funded remains a major uncertainty. The
current generic term of art encompassing all these tasks is Moni-
toring, Reporting, and Verification (MRV).7

B. Learning from Ancient Parchments: Medieval Europe

This section introduces a brief, stylized sketch to illustrate
some important lessons about managing common resources that
are relevant to the present challenges. In Medieval Europe, land
was the primary economic asset. It was the source of subsistence
for its tillers, income for its owners, and thereby of support,
mostly in kind, for its rulers. Over the centuries, a complex sys-
tem of rights to forest products and services was created that
bears many resemblances to indigenous forest rights in the pre-
sent-day tropics. In this period, the so-called “commoners” were
not using an open access resource, but in fact one where use
rights were meticulously measured out and managed. The roots
of western property law emerged over centuries in this social
system.80

Generally speaking, there existed three forms of property:

1. ROYAL DOMAIN — the property of the monarchy, which it
used for revenue, for its hunting and leisure activities, and
as an asset base to reward supporters. In many places, the
crown also owned all mineral rights.

2. FEUDAL TENURES — held from the sovereign in return for
loyalty, service, and occasional financial dues. These were
the “fiefs” of the noble families. Over time, the obliga-
tions to the feudal overlord came to be more in the nature
of formalities, but the struggle by the noble families to
convert feudal tenures into true private property (“fee sim-
ple”) occupied centuries, and took place at differing rates
across Europe.

79. Despite the enormous amount of debate on this subject at its meetings, the
UNFCCC Website lists no documents giving a general overview. See, for an
introduction, Winrock™ INT'L, A GuibE TO MONITORING FORESTRY AND
AGROFORESTRY Prosicrs (2007). See generally GLoBAaL WrrnNEss, TRICK OR
TrEAT? REDD, DEVELOPMENT, AND SUSTAINABLE FOrREST MANAGEMENT (Sept.
2009); Oscar Cacho et al., Carbon Monitoring Costs and Their Effect on Incentives to
Sequester Carbon Through Forestry, 9 MITIGATION & ADAPTATION STRATEGIES
rFor Grosal CHANGE 273 (2004); Arlid Vatn & Arlid Angelsen, Options for a Na-
tional REDD+ Architecture, in REALISING REDD+: NATIONAL STRATEGY AND
Powricy OrrioNs, supra note 51, at 58, 61.

80. Doucrass C. Norrii & Rosert P. THoMAs, THE RISE OF THE WESTERN
WorLp: A New Econowmic History 19-24 (1973).
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3. INALIENABLE TRUST PROPERTY - nominally the property
of the society as a whole, but in the special care of the
sovereign. In England, such lands included tidelands, as
well as fish and wildlife (ferae naturae).

But merely holding feudal rights to these lands was useless
without ways to manage, harvest, and protect them. Over the
centuries an elaborate system of land rights emerged, based on
local needs, agricultural practices, and customs. Rights were
granted by the overlords to individuals or groups. These may
have been time limited or permanent, and they may have been in
consideration of annual payments in kind or in cash. They were
not always clearly limited as to quantities. Feudal holdings, as
well as individual farms, quickly came to be fragmented and
often dispersed in random and inconvenient ways. Farms were
not laid out in neat 160 acre squares as in the U.S. Midwest. Nor
were the larger feudal estates of which those farms were a part.

These lands were used quite intensively. Not only this, but
land use was quite dynamic in some regions.8! Indeed, as popu-
lation grew after the end of the Viking Age (11th century), for-
ests were extensively cleared. After the population losses of the
Black Death, lands returned to shrubland and forest; many vil-
lages vanished from the face of the earth — some, it is said, per-
manently. Use rights were highly specialized. A single forest
could ‘be split into a host of separate rights. In principle and
often in practice, each separate right could be held by a different
forest user or group.82 No single legislative scheme set out all of
these rights and obligations. In England, the rights built up over
time; disputes were settled in civil courts except in the Royal For-
ests which had their own bodies of law and custom. Forest use
rights under this system included the rights to:

¢ Hunt large game, such as red deer (often reserved to the
overlord)

e Hunt small game, such as rabbits

81. M. Williams, Dark Ages and Dark Areas: Global Deforestation in the Deep
Past, 26 J. Hist. GEOGRAPHY 28, 37-38 (2000).

82. See, e.g., Karl Appuhn, Inventing Nature: Forests, Forestry, and State Power in
Renaissance Venice, 72 J. MobgRN Hist. 861 (2000); Jean Birrell, Common Rights in
the Medieval Forest, 117 Past aNp PrisenT 22 (1987); The Medieval English Land-
scape (L. Cantor ed., 1982); Richard Keyser, The Transformation of Traditional
Woodland Management: Commercial Sylviculture in Medieval. Champagne, 32
FrencH Hist. Stub. 353 (2009); European Woods and Forests: Studies in Cultural
History (C. Watkins ed., 1998); and Dolores Wilson, Multi-use Management of the
Medieval Anglo-Norman Forest, 1 J. Oxrorp Univ. HisT. Soc’y 1 (2004).
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e Harvest sawlog sized trees

¢ Remove small branches for fuel or fodder

e Remove timber to build or repair one’s own home

e Remove timber for fencing on one’s own property

¢ Remove dead logs and sticks already on the forest floor

* Graze hogs or other livestock (separate rights for different
types of livestock often existed)

¢ Remove needles from the forest floor for livestock bedding
(in conifer forests)

¢ Remove marl as a soil amendment for tilled lands
e Remove peat from bogs for fuel.

An array of officials administered all these rights and duties.
The first “foresters” were less timber managers than they were
boundary watchers, forest guards, and gamekeepers. The land-
owners’ bailiffs and warders took care to supervise all of these
forest users, enforce the landholder’s rights, as well as to adjudi-
cate disputes among the holders of these numerous use rights.
"Some of the enforcers were elected by the local communities.
Archives of the noble families, forest courts, manors, and monas-
teries are filled with records of the grants of rights as well as the
conflicts over them. Amidst war and tumult, records could be
lost, and unscrupulous lords or tenants were not above destroy-
ing inconvenient documents or even forging new ones.

Over time, these ancient use rights evolved into modern pri-
vate and public land tenures, along with leaseholds and docu-
mented rights to various forest uses. Even today in parts of
Europe, ancient rights to graze cattle in forests persist. These
systems of tenure and use rights were possible because they
emerged over long spans of time, from the day to day experience
of the rights holders and land users. The rights were negotiated
among the parties and enshrined in private agreements, docu-
mented by charters or deeds held in private, and sometimes pub-
lic, archives. The evolution of such practices into the modern
public land cadastre with centralized property records took many
generations, but detailed local land cadastres did exist many cen-
turies ago. '

These arrangements did not produce enlightened land man-
agement by the standards of a 21st century ecologist. Nor did
they always accord with present notions of social justice. But
they did at least allow a measure of predictability as to rights and
distributions of the multiple products and values of forests. The
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fact they persisted for long periods indicates that they met some
basic test of serviceability.?® Managers under the medieval sys-
tems of forest rights, however, worked with a number of
advantages:

¢ Population growth was slow, and at times of crisis, even
negative

¢ Consumption levels of wood products, except for fuel, were
low

* Except near navigable water or canals, opportunities to
ship products any great distance were limited. As a result,
production primarily served local needs. Consumption, in-
deed, was often by the harvesters themselves

e While dynasties died out or were overthrown, or even came
under the rule of entirely different cultures (e.g., Danes in
England; Germans moving east through conquest, as well
as cultural and commercial penetration; the Reconquista in
Spain; the Turks in Southern Europe), local customs and
property relations often survived such upheavals.

These forest rights systems share some similarities with indige-
nous forest use rights in some tropical forests. They result in nu-
merous situations where many persons exercise rights over
different resources of the same acre of forest: its wild game, its
grass and forage, its nuts and fruits, and various categories of its
timber products. The rights were not all “private” rights, but
were held in a variety of ways, by individuals, lords, institutions,
and communities. Essentially, they represented means of manag-
ing a forest through property rights rather than as an open-access
commons.

But note the key points for the Medieval experlence
* Stability existed over time

¢ Rights were documented, at least in principle and often in
practice

¢ Institutions for monitoring and adjudicating rights ex1sted
though in practice the abbey, lord, or knight could deploy
those institutions more to their advantage than could the
villein

* The rights attached to tangible things — to animals, to iden-
tifiable parts of trees or shrubs

83. See Jules N. Pretty, Sustainable Agriculture in the Middle Ages: The English
Manor, 38 Agric. Hist. Rev. 1, 3 (1990).
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* In most periods, living standards were low for virtually the
entire population; demand for wood products rose slowly.

In many kingdoms and times, even the management of royal
domain forests was plagued by incompetence, corruption, inat-
tention to their management, and the effects of war, unrest, peas-
ant revolts, and religious persecutions. Despite these seemingly
endless disasters, today the national, state, and communal forests
continue to exist, rooted firmly in the history of the feudal pe-
riod.” In France, for example, the present state forests are the
former royal domainal forests, still noted as “domainal forest” on
the maps.

In the case of tropical forests, the contrasts with the above con-
ditions could hardly be more stark. Governance is anything but
stable, rights are for the most part not documented, effective in-
stitutions for adjudication are generally absent, the rights rele-
vant to carbon credits are incorporeal rather than tangible, and
demands for all forest-products and services are rising rapidly.

Most importantly, the rights to be created to enable the mea-
surement and sale of forest carbon credits are incorporeal ones
— they concern a part of the tree or shrub - its carbon. The
carbon is the essence of the tree itself, it cannot be plucked, bro-
ken or sawn off, and carried elsewhere. Further, the purpose of
creating this right is now to see that it is used by no one.

In countries with widespread fee simple property rights, land
use rights are often highly fragmented, but this is at the option of
the owner of the fee. For example, on a large timber property in
the southern U.S., it would not be uncommon to find that the
following kinds of rights are leased to or held by various other
parties: rights to cut specific stands of timber, deer hunting rights,
duck hunting rights, grazing rights, oil and gas leases, and utility
line rights of way. A conservation easement might affect an envi-
ronmentally sensitive portion of the property. These rights are
typically fully documented, at least bilaterally if not in local deed
registries. So, fragmented property rights in themselves are not
the problem.

The problem is that systems of fragmented land rights are hard
to change. As the medieval world modernized in response to
changing economic, social, and political forces, trade patterns
changed in response to new technologies and changing compara-
tive advantage, especially in food and fiber crops. Attempts by
the nobles to cancel traditional rights in the common fields and
woods in order to profit from these new opportunities drew
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fierce opposition. The opposition often led to passive resistance
and violence. College students read about these strains in the
history of the enclosure movement in England, the Highland
Clearances in Scotland, and jacqueries and peasant revolts on the
Continent. Similar experiences occurred elsewhere. These re-al-
locations of rights, enabling landlords to possess their properties
- in “fee simple” took many years to accomplish and left legacies
of suffering and distrust for generations.

The experience of western nations in adapting medieval use
rights to modernizing societies is not irrelevant to contemporary
tropical nations — not least because state claims to ownership in
fact derive from western legal conceptions. In many areas, cus-
tomary use rights overlap for different uses on the same parcel,
much as did use rights in medieval Europe. Implications of the
medieval experience are several. First, adaptations can occur.
The discouraging fact, though, is that they take a very long time,
and can be accompanied by considerable conflict. There are win-
ners and losers. To suppose that everyone can be held harmless
in such a transition is unrealistic.

IV.
CoOPENHAGEN aND REDD

A. What Happened — and Didn’t Happen — at Copenhagen

At the December 2009 Copenhagen Climate negotiations, dis-
appointments were many and accomplishments few.84 The tea
leaves are still being sifted by national negotiating teams, outside
pundits and experts, nongovernmental organizations, the poten-
tially regulated industries and interested financial institutions,
and insiders as they seek to discern how to proceed to future
climate change negotiations.8s

Forest advocates and concerned professionals, scientists, and
public officials can take some solace in the high level of attention

84. Anyone reading James G. Speth would not have been surprised. See JaMEs
G. SpETH, RED SKY AT MORNING: AMERICA AND THE CRISIS OF THE GLOBAL ENvI.
RONMENT 77-117 (2004).

85. Those seeking a blow-by-blow discussion of the negotiations can find it at
BEnITO MULLER, COPENHAGEN 2009: FAILURE OR FINAL WaKE-Up CALL FOR
Our LeADERs? (2010). The events at the interim meetings and the major COPs are
thoroughly discussed in IISD publications such as EARTH NEGOTIATIONS BULLETIN,
SUMMARY OF THE CANCUN CLIMATE CHANGE CONFERENCE 29 Nov 1o DEec 20
2010, available at http://www.iisd.calclimate/cop16/; these also supply detailed refer-
ence to key documents.
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received by forests during COP 15 and in the Accord issued at its
end by the five signatories.3¢ At Point 6, the Accord states:

We recognize the crucial role of reducing emissions from defor-
estation and forest degradation and the need to enhance removals
of greenhouse gas emissions by forests and agree on the need to
provide positive incentives to such actions through the immediate
establishment of a mechanism, including REDD-plus, to enable
the mobilization of financial resources from developed countries.

Further, Point 8 refers to providing “substantial finance to pre-
vent deforestation (REDD-plus) . ...” Also, Point 10 envisages
a “Copenhagen Green Climate Fund” that will assemble and al-
locate funding to these and other climate-related activities. A
later point provides that progress will be reviewed in 2015. It
would be fair to say that specificity and accountability were
lacking.

Most disappointing was that, despite high hopes for strong ac-
tion on tropical forests, all that emerged from years of staff work
and two weeks of negotiating was a fairly limp statement. Sev-
eral nations pledged a total of $3.5 billion annually for tropical
forest programs Some ongoing steps were timed for “rollout” at
COP 15, including announcing intent for the U.S. EPA to regu-
late carbon dioxide, and a new World Bank programmatic
REDD approach.8?

Walking the halls at COP 15, it occurred to some of us that the
UN negotiations might actually be the “side event.” The “side
events” — all of the seminars and activist demonstrations —
might be the real event. Surely a tremendous amount of learn-
ing, experience, and progress was recounted at the side events,
and widely shared with often overflow audiences. Everything

86. Copenhagen Accord, Dec. 18, 2009, available at http://unfccc.int/resource/
docs/2009/cop15/eng/l07.pdf. See K. Levin et al., The Climate Regime as Global For-
est Governance: Can Reduced Emissions From Deforestation and Forest Degradation
(REDD) Initiatives Pass a ‘Dual Effectiveness’ Test?, 10 INT’L ForesTRY REv. 538,
543-45 (2008). See also Special Report: A Clear Cut Crisis, WAsH. MoNnTHLY, July/
Aug. 2009, available ar http://www.washingtonmonthly.com/features/2009/0907.spc-
sec.html;. Elizabeth Rosenthal, Climate Talks Near Deal to Save Forests, N.Y.
Timis, Dec. 15, 2009, http://www.nytimes.com/2009/12/16/science/earth/16forest.
html.

87. Press Release, World Bank, World Bank Launches New Carbon Facility for
GHG Emissions Reductions at COP 15 (Dec. 11, 2009), available at http://iclimate
change.worldbank.org/climatechange/sites/default/filessf CPFLaunchPressRelease12-
11.pdf; Endangerment and Cause or Contribute Findings for Greenhouse Gases
under Section 202(a) of the Clean Air Act, U.S ENvTL. PROT. AGENCY, http://iwww.
epa.gov/climatechange/endangerment.html (last visited Mar. 30, 2011).
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was seen, from abstruse discussions of satellite imaging for track-
ing forests, to extensive advocacy on behalf of indigenous com-
munities, to encouraging signs that deforestation in the Amazon
is decelerating. Major new research and analysis was unveiled on
the occasion.8® As the results achieved, the COP itself did turn
out to be the side event. Nothing was done that could not have
been done in a few conference calls by a small number of na-
tional leaders, or in informal session at some existing venue.

The reasons little was done on tropical forests at Copenhagen
are three:

First, saving tropical forests is truly “the problem from Hell.”
It is just not easy. It will not yield to simple solutions, as the facts
introduced above show.

Second, it is not likely that 190 nations will agree on taking
difficult decisions, when their stakes, circumstances, and interests
diverge so widely.

Third, huge mistrust was evident on most issues, between dif-
ferent factions of nations, and between developing nations and
indigenous people’s advocates and established UN and global en-
tities such as the World Bank. Many representatives of indige-
nous peoples distrusted not only the COP process and its policy
ideas, but their own national governments as well. It could be
said that the mistrust was fully justified. Thus, a basic condition
for a successful negotiation — a degree of mutual trust — was
not met, and this was well understood before December 2009. So
much for the official proceedings.

Progress that was reported in the side events, however, is sig-
nificant and provides a base for further action on REDD-readi-
ness. Notably, this progress was not accomplished by making
deals with 190 nations in huge conference halls, but rather by
determined groups of public officials, activists, scientists, NGOs,
communities, and resource managers working in specific, local
places. It was funded by a range of programs, from national
sources, to foundations, to international aid agencies and chari-
ties. The limited results of the formal negotiations will not stop
all of this. Perhaps leaders and pundits ought to more seriously
consider the implications of the question: were the formal negoti-
ations really the side event?

88. See generally Daniel Nepstad et al., The End of Deforestation in the Brazilian
Amazon, 326 Sci. 1350 (2009); REALISING REDD+: NATIONAL STRATEGY AND
PoLicy OrrioNS, supra note 51.
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B. Policy Learning and REDD: Programmatic Puzzles

Fortunately, REDD does not begin with a blank slate. Exten-
sive policy experience over recent decades has accumulated,
though not always well documented or analyzed for lessons
learned.* A growing literature discusses primary and secondary
causes of tropical deforestation. Considerable field research has
been done on the challenges and opportunities of local manage-
ment of forests in contrast to centralized management. The
World Bank and others have embarked on programs of “REDD-
Readiness” actions to assist nations in building administrative ca-
pacity and addressing land rights and other obstacles to success-
ful REDD projects.®?

It is absolutely essential that accelerated policy evaluation re-
search be conducted by truly disinterested parties on these major
programmatic puzzles®:

e How to decide when a nation is REDD-Ready, and who

makes this decision?!

e How might national baselines, instead of project baselines
actually work?92

*  But see K. Levin et al., The Climate Regime as Global Forest Governance: Can
Reduced Emissions From Deforestation and Forest Degradation (REDD) Initiatives
Pass a ‘Dual Effectiveness’ Test?, 10 Int’1. ForesTrRY REV. 538 (2008).

89. Sheila Wertz-Kanounnikof & Metta Kongphan-Apirak, Emerging REDD+: A
Preliminary Survey of Demonstration and Readiness Activities 1 (Ctr. for Int’l For-
estry Research, Working Paper No. 46, 2009). Not surprisingly, initial moves have
generated controversy. See Karti: DooLky BT AL., CUTTING CORNERS: WORLD
BAnk’s Forist CARBON Funn FaiLs Forests AND ProrLis 6-9 (2008); see also
Riguts & Risources, THE Enp oF THE HinTERLAND: FORESTS, CONFLICT, AND
CLimaTE CHANGE 12 (2010).

90. See ANGELSEN ET AL., supra note 10, at 23-25 (offering extensive comment on
these issues, especially those to be addressed at national levels); Tug Forests Dia-
1L0G, BEyonn REDD: ThE RoLE oF Forests IN CLIMATE CHANGE (2008) (stating
list of topics needing urgent policy learning). A compendium on legal issues is INT’L
UNION OF CONSERVATION OF NATURE, LiEGAL FrRaMmEwWORKS FOR REDD: DEsIGN
AND IMPLEMENTATION AT THE NATIONAL LEVEL (2009).

91. For a report on mapping the potential gains and risks for private carbon inves-
tors, concluding that risks are too high in many countries, see ADRIAN DEVENY, ET
AL., Foriist CARBON INDEX, THE GEOGRAPHY OF FORLESTS IN CLIMATE SOLUTIONS
(2009) http://forestcarbonindex.org/RFF-Rpt-FCI_small.pdf. The market itself will
decide where REDD offsets are ultimately purchased - but the best focusing of
REDD-readiness efforts may not be obvious. See DouG Bouchir, UnioN or Con-
CERNED SCIENTISTS, OQUT OF THE Woobs: A RiALisTIC RoLE FOR TropicAL FOR-
EsTs IN CURBING GLOBAL WARMING 5-6 (2008).

92. See Lydia Olander et al., Data and Methods to Estimate National Historical
Deforestation Baselines (Nicholas Inst., Duke Univ., Working Paper No. 07-05,
2007).
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* Should policy regimes differ or high forest area nations
with no deforestation, in contrast to low forest nations with
high deforestation?

* How should priorities be set between carbon storage and
biodiversity values??> What are the best methods to over-
come or offset the effects of corruption?

* What are the financial requirements for successful REDD
projects?

* What have been the most successful approaches for settling
indigenous rights? How long can this be expected to take?
What threshold requirements for such settlements ought to
be adopted?94

* s local management in fact the best path in particular in-
stances? How can the local managers be held accountable?

* What are the most effective means of improving local and
national government capacity and reducing the incidence
(or at least the ill effects) of corruption?s

_* How will nations, regiohs, local groups, and individuals be
compensated, if at all, for opportunity costs of foregoing
resource development and traditional uses in forests?9
What lessons can be drawn from the brief history of efforts
to develop payments for bioprospecting as a source of reve-
nues to support forest preservation?

* What international body ought to administer carbon credit
registries and what body ought to administer REDD-readi-
ness funding programs?97

93. See Alan Grainger et al., Biodiversity and REDD at Copenhagen, 190 Cur-
RENT Brlorocy 974 (2009) (arguing that by focusing on carbon only, REDD could
make matters worse for tropical biodiversity). See generally Meine Van Nordwijk et
al., Reducing Emissions from Deforestation and Degradation (REDD) in Indonesia:
Options and Challenges for Fair and Efficient Payment Distribution Mechanisms
(World Agroforestry Centre, Working Paper No. 81, 2008); RIGHTS-BASED Ap-
PROACHES: EXPLORING IssuEs AND OppORTUNITIES FOR CONSERVATION (Jessica
Campese et al. eds., 2009); Daniel Nepstad et al., The End of Deforestation in the
Brazilian Amazon, 326 Sci. 1350 (2009).

94. See TAKACS, supra note 63.

95. See ANGELSEN ET AL., supra note 10. See also Luca Tacconi et al., Anti-cor-
ruption Policies in the Forest Sector and REDD+, in ReiaLisING REDD+: Na-
TIONAL STRATEGY AND PoLicy OpTIONS, supra note 51, at 163-174.

96. See NaTALIE OLSEN & Josepi BisHor, INT’L UNION FOR CONSERVATION OF
NATURE & NATURAL RES., THE FINANCIAL Costs oF REDD: EVIDENCE FROM
BrAziL. AND INDONESIA (2009) (referring to recent literature including the famous
McKinsey Cost Curve).

97. This subject crosses over into the emerging area of supranational governance.
See Daniel C. Esty, Good Governance at the Supranational Scale: Globalizing Ad-
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e What forms of tropical forest conservation ought to be pur-

sued outside of a REDD framework?

There has been considerable policy learning in the creation of
specialized property rights, termed “emission allowances,” and
the development of “constructed markets” in which those rights
can be traded. The largest such market, the European Union’s
Emissions Trading System, has generated considerable trading
volume and practical experience in market design. Thus, in this
list of puzzles there appear no technical questions of allowance
market and offset project design. A huge literature has already
marked out the major issues and options for that.

A growing commercial infrastructure is emerging, consisting of
organizations capable of managing REDD projects, conducting
the needed planning and verification, selling credits generated,
and financing these activities. These are supported by an increas-
ing number of law firms, newsletters, conferences for exchanging
information and promoting the carbon business, and indepen-
dent consultants. The retail customer, in many countries, can
purchase a carbon credit to offset the carbon dioxide emissions
from their automobile. A supply chain is being built that can
bring a carbon offset from a tropical forest to a retail buyer or an
eligible utility buyer anywhere in the world. A number of sub-
stantial firms are already engaged in this supply chain.’®

Deciding who is to speak for indigenous and other claimants to
various rights in the forest and developing processes for resolving
these conflicts is not straightforward.®® Further, despite the ex-
pressions of concern at Copenhagen, there was nothing for the
indigenous people in attendance. Their issues must be handled
in their own national capitals. Deciding to what extent cash pay-

ministrative Law, 115 YALE L.J. 1490 (2006); Daniel C. Esty, Breaking the Environ-
mental Law Logjam: The International Dimension, 17 N.Y.U. EnvrL. L.J. 836
(2008).

98. Bellassen et al., supra note 23, at 18-19. For a list of providers, see KATHE-
RINE HAMILTON ET AL., STATE OF THE FOREST CARBON MARKETS 2009: TAKING
Root anDp Branciing Our 61 app. (2010).

99. See generally Ctr. for Int’l Envtl. Law, REDD Legal Issues: Indigenous Peo-
ples and Local Communities (Mar. 30 2009) (draft report), available at htip://www.
reddoar.org/links/DRAFT %20REDD %20Legal %20Issues %2030March %202009.
pdf; see TinaGo CuaGas, NON-STATE ACTORS AND REDD: Issurs SURROUNDING
ParTiciPATION OF INDIGENOUS PEOPLE AND Locar CommuniTiis (2009) (explor-
ing how indigenous groups and NGOs can access the international policymaking
process). ANGELSEN ET AL., supra note 10, at 91 app. 5 (outlining an approach to
indigenous participation in rights determination and REDD). Pablo Reed, REDD+
and the Indigenous Question: A Case Study from Ecuador, 2 Forests 525 (2011) is
based on extensive fieldwork.
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ments from carbon revenues can effectively substitute for alloca-
tions of property rights is uncertain, and may vary from country
to country and culture to culture. Amid the slogans there is seri-
ous lack of clarity about what rights are being described. If indig-
enous groups are seeking western style fee simple property
rights, what are the prospects that national governments will
cede them those rights, along with whatever potential revenues
attach to them?100

Such biological questions as require attention can be addressed
by applied research, as needed in local areas. Instead, the ques-
" tions raised here are all matters of applied social science, law,
and public administration. The answers will determine whether a
REDD-like program can succeed, in just a few decades, in turn-
ing the tide of destruction and degradation that now threatens
the tropical forest.

Surely the growing body of research on managing community
forests and on common: property resources has much to teach.10!
Also, the history of institutional adaptation as medieval forest
use rights were adapted, abrogated, or survived in the face of
economic and political pressures may have much to teach. At a
minimum, it reminds us that we have “been there.”

C. Informal Observations on the Major Policy Challenges

The above discussion and experiences prompt a few remarks
about the overall policy situation facing those who wish to pursue
further international efforts to retain tropical forests.

First, the long list of multiple goals, actors, values, and threats
to tropical forests complicates any response. The REDD+
agenda amounts to the assertion that all of society’s injustices,
deprivations, and problems must be solved before we can begin
to save the forest. This, simply put, is a recipe for failure. It is
impossible to satisfy all these expectations and do it at all once.
The number of conflicting performance demands will virtually
ensure nothing is done. Not only is the number of tasks in a

100. -See Peter Cronkleton et al., The Devolution of Management Rights and the
Co-Management of Community Forces, in Forists FOR PeorLi: COMMUNITY
RiGurs AND ForEsT TENURE REFORM, supra note 51, at 45 (noting that state have
rarely conveyed fee simple rights to communities or indigenous groups under ex-
isting programs of devolution of forest management).

101. See Everyone Agrees on the Need to Save Trees, But the Details are Still
Tricky, Economust, Dec. 19, 2009, at 112; Catherine Tucker, Learning on Govern-
ance in Forest Ecosystems: Examples and Lessons from the CIPEC Program, 4 INT'L,
J. Commons 687 (2010).
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given REDD project very large, but the number of actors who
must cooperate over long periods is similarly large. It may be
premature to broaden REDD, concerned with the global carbon
cycle, to REDD+, adding broad areas of social concern in rural
landscapes. The “+” in REDD+ may be making it a good deal
less likely that any plain-vanilla REDD can ever be accom-
plished. Overloading the agenda will spread limited resources
more thinly, further tax limited management capacity, and grant
veto powers to ever-wider groups of stakeholders. Tensions and
conflicts among objectives are nothing new in resource manage-
ment. But decisionmakers in future climate negotiations will
have to reckon with some tough choices. The UN community
must begin facing them, or face irrelevance. Perhaps it would be
wise to make sure REDD is working, before rolling out REDD+
or REDD++.

Easterly, in a recent assessment, observes that economic devel-
opment programs have been subject to cycles of moving between
setting grand goals, then waves of discouragement, followed by
the setting of even more grand goals.'®> He terms this pattern
“escalation.” The extraordinary list of requirements being posed
- for REDD programs seems to fall into this pattern.

Indigenous rights advocates should be careful what they wish
for. At Copenhagen, “No rights - No REDD” rang in the corri-
dors daily.19> But demanding final property rights settlements
before moving on REDD is likely to lead to further paralysis,
inaction, and continued forest loss.

One blogger asked: “Could there be a more complicated way
to save forests?”194 The answer seems obvious: in the UN sys-
tem, yes there can! What remains to be demonstrated, however,
is whether this system can work. '

Many activists, judging by their writings at least, seem to as-
sume that programs to meet all these numerous demands cost
nothing. But all of the consultation, planning, negotiating at
multiple levels of society, and solving of a multitude of connected

102. Easterly, supra note 48, at 391.

103. Also at Cancun, though somewhat more subdued. The Indigenous Environ-
mental Network circulated a pamphlet entitled Reaping Profits from Evictions,
Land Grabs, Deforestation, and Destruction of Biodiversity, available at
http:ienearth.org/REDD/redd/pdf. A slogan on the back cover has a photo of Uncle
Sam pointing at the reader, saying, “We want your land for our climate fraud.”

104. Chris Tobias, Seeing REDD: Could There Be a More Complicated Way to
Save Forests?, CrLsias, hitp://www.celsias.com/article/seeing-redd-could-there-be-
more-complicated-way-sa/ (last visited Apr. 2, 2010).
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problems will not be cheap. One writer on carbon law and indig-
enous rights observes:

The plethora of recommendations contained in this report could
prove expensive to implement, both in terms of national or subna-
tional expert investment, and in terms of up front transactions costs
for project investors. While clear forest carbon property law may
better ensure sustainability in the long run, each new requirement
adds extra hoops to jump through, and these may be viewed as
impediments to fast, effective projects — particularly where imper-
iled human and ecological communities are at stake and can bene-
fit now from forest carbon investment. How can we formulate
excellent law that minimizes overall short-term and long-term costs
and maximizes long-term sustainability?105
Population pressures are extreme in many of these nations. To

suppose that available programs can turn aside deforestation and
hold the line for a century seems a fantasy. Misgovernment, cor-
ruption, poverty and hunger, and absence of rule of law are
deeply rooted in our sample of nations. The status quo is profita-
ble and comfortable for ruling elites, for criminals and others op-
erating on the margins of the law, and for their many enablers.
The U.S. cannot root out its own mafias and its drug lords. How
can this be expected in nations where the phrase “rule of law” is
simply a bad joke? :

Finding a geographic focus for REDD has been elusive. When
the World Bank’s Forest Carbon Partnership Facility began, it
hoped to serve 20 nations; the count is now up to 37. Will availa-
ble resources be spread too thin to make any difference
anywhere?

Communiques like the Copenhagen Accord talk with confi-
dent vagueness of erecting entirely new entities to manage all of
these programs, responding to the unpopularity of existing insti-
tutions such as the World Bank. This confidence that entirely
new institutions will achieve the success that has thus far eluded
existing ones seems to me to be unwarranted.

The hope has been that REDD programs would be funded by
sales of carbon credits. As forest credits are not eligible offsets
in the European compliance market, development of a U.S. cap

105. TAkaAcs, supra note 63, at 67-68. It may not be fair to task advocates of
indigenous rights with preparing detailed cost budgets for implementing their rec-
ommendations, but the cost issue is rarely mentioned in that literature. Indicative
estimates on some aspects have been mooted. Rough estimates suggest total
REDD-readiness costs globally could reach $4 billion. See ANGELSEN ET AL., supra
note 10, at 48 tbl.A2.4.
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and trade program with tough caps is necessary to generate a
large market for carbon credits from tropical forests.'%¢ At this
writing, the prospects for such a program seem dim indeed. This,
however, may turn out to be a blessing in disguise. Instead of a
premature race to the tropics to secure REDD carbon credits to
meet U.S. offset demands, a much more orderly process can now
proceed.

Legal complexities in conducting forest carbon offset transac-
tions are extreme. We are talking about 100-year transactions in
carbon property rights in nations where familiar western notions
of property rights are absent. This fact, together with all of the
above conditions, convinces me that the sooner we de-couple
tropical forest conservation from payments for carbon offset
credits, the better.

Finally, we are expected to believe that simply by offering pay-
ment for carbon rights, countries with abysmal records of forest
. stewardship will suddenly see the error of their ways and quickly
repair them. Experts on REDD and tropical forests understand
all these realities very well.197 What is uncertain is whether those
who issue grand Accords and Protocols understand them, Thus
far, it would seem not. Those big trees, which loomed like roy-
alty in Conrad’s masterpiece, confront an increasingly precarious
future. At this moment, these kings are falling.

V.
CONCLUSION

Viewing the many values of the Global Commons embodied in
the tropical forest, the tragic social injustices and hardships en-
dured by the indigenous inhabitants, and the pace of deforesta-
tion, a sense of urgency-is understandable. Who would not want
deforestation to cease? To view the atmosphere as a Global
Commons, requiring a collective approach to its management, is
only common sense. As a literary conceit, and indeed as a moral
imperative, the concept of the tropical forest as a Commons, a
“common heritage of humankind” is also compelling. There is a
certain elegance in envisioning a means of solving both problems
at once through a global carbon policy framework and a set of
market-like implementing mechanisms. Yet, trying to work

106. See HAMILTON ET AL., supra note 19, at 20.

107. For one example, see C.P. Hansen et al., Neither Fast, Nor Easy: The Pros-
pect of Reduced Emissions from Deforestation and Degradation (REDD) in Ghana,
11 InT’L Forestry Riv. 439 (2009).
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through a way in which the world community (perhaps another
literary conceit) can actually manage these forests to sustain their
contribution to the global environment and to local communities
has proven to be challenging. In fact, it is probably one of the
grand challenges of the 21st century.

The many challenges involved in slowing tropical forest loss
and degradation suggest several more specific conclusions. First,
analysts projecting future carbon emissions should take care not
to overestimate results of tropical forest programs in reducing
CO2 emissions from forests. Second, analysts of carbon legisla-
tion, in the U.S. and elsewhere, should not overestimate the
volumes of credits likely to be certified under REDD programs
in the first few decades. Third, the costs of making such credits -
available may be higher than currently expected.

Attempting to connect the Commons of the atmosphere to the
Commons of the tropical forest is bold indeed. But if managing
the tropical forest as a Commons in order to stabilize the CO2
content of the planet’s atmospheric Commons is to become any-
thing more than an enticing metaphor, serious problems of ten-
ure rights, government effectiveness, unprecedented pressures of
hunger, poverty, and social disorder, and overall macroeconomic
stability must be solved. The Gordian knot of complexity in
terms of multiple goals, multiple actors, and multiple threats
must be cut somehow. The hope that all this would be financed
by carbon credits purchased by western fossil fuel users needs to
be set aside — perhaps permanently.

Today and for a generation hence, the institutions — whoever
they are and wherever located — charged with managing the two
Global Commons discussed here must face this question as a
working hypothesis:

The combined efforts of the industrial world, together with the
major tropical forest nations, can protect sufficient tropical forest
to make a meaningful difference to the global climate; that this can
be done soon enough to matter; and that those protections can
credibly extend forward in time over several generations to be
deemed permanent.

A sober reading of the facts reviewed here would lead an ob-
- server to conclude that, unless dramatic changes occur, this hy-
pothesis must be rejected. Even where circumstances appear
most favorable, a heavy burden of proof demonstrating feasibil-
ity and permanence must be met. At a minimum, hoped-for
timetables may not be realistic. Compared to the major chal-
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lenges facing those concerned with conserving tropical forests,
the programmatic puzzles of REDD design seem tractable in
comparison.

When we widen the angle of view on tropical forests, the issue
becomes larger still. Of the forces driving deforestation, some
are indigenous to the tropical nations; others are not. What are
the prosperous nations willing and able to do to address the
growing demands for tropical products that underlie forest loss in
so many areas? As one group of experts has noted:

Finally, it is also necessary to change models of individual and
collective consumption: forests are converted to respond to in-
creasing demands for beef consumption which in turn fuel soy pro-
duction that merely serves as cattle fodder; demand for palm oil
and sugarcane is stimulated by demand for biofuels; and increasing
paper consumption leads to clearing degraded forests in Indonesia
so as to plant fastgrowing species. Certification labels and eco-
nomic instruments alone cannot save the world’s tropical
rainforests.108

108. Alain Karsenty et al., Summary of the Proceedings of the International Work-
shop “The International Regime, Avoided Deforestation and the Evolution of Public
and Private Policies Towards Forests in Developing Countries* held in Paris, 21-23rd
November 2007, 10 INT'L. FOor:sTRY REV. 424, 428 (2007). See also EnvrL. INvESTI-’
GATION AGENCY, PUTTING THi BRAKES ON DRIvERS OF FOREST DESTRUCTION: A
SHarED REsponsiBILITY '(2009).



