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ABSTRACT

Nature is being lost at an unprecedented rate and time is running out to stop it.
Despite the systemic financial and human risks posed by nature loss, little attention
is paid to addressing its root cause—the unsustainability of the global economy.
However, at COP15, states agreed to the Global Biodiversity Framework, which
signaled growing recognition of the need to transition to a sustainable global
economic system. This Article first examines why the current global economic system
is unsustainable and what is the definition of a sustainable economy. The Article then
proceeds to determine how states can achieve this transition, looking at the policy
roadmap that has emerged at both the international and domestic levels since COP15.
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I. INTRODUCTION

The economy is driving global ecological collapse. While the global economy
has expanded fourfold over the last fifty years, that expansion has come at the cost of
degrading 75 percent of ice-free land surface and 66 percent of the marine environ-
ment.! This degradation is severe. Ecosystems have declined in size and condition
by 47 percent globally compared to estimated baselines.? As a result, in the last
forty years, the abundance of all mammals, birds, fish, reptiles, and amphibians has
declined by more than two-thirds, and more than a million species are on track for
extinction—many within decades.®* Without urgent action to mitigate nature loss,
the global rate of species extinction, which is already at least tens to hundreds of
times higher than the average over the past 10 million years, will further accelerate.*
Scientists refer to this as the “Sixth Mass Extinction,”—an event that is projected
to be worse than any prior extinction event,’ risking “biological annihilation” in the
coming decades.S

1. IPBES, GLOBAL ASSESSMENT REPORT ON BIODIVERSITY AND EcosysTeM SErvices 13 (2019),
https://zenodo.org/records/3553579; WorLD Econ. F., N4TURE Risk RisiNG: Why THE CRIsIS ENGULFING
NATURE MATTERS FOR BUSINESS AND THE EconNomy 9 (2020), https://www3.weforum.org/docs/WEF
New Nature Economy Report 2020.pdf [https://perma.cc/42TW-SM42] ; see also Stephen
Leahy, 75% of Earth’s Lands Are Degraded, NaT’L GeoGrapHIC (Mar. 26, 2018), https://www.
nationalgeographic.com/science/article/ipbes-land-degradation-environmental- ~ damage-report-
spd [https://perma.cc/C67X-CY3Z].

2. IPBES, supra note 1, at 25; WorLp Econ. F., supra note 1, at 9.

3. Megan Reilly Cayten, Nature is the New Climate, ENVIRONMENTAL FINANCE (June 2,
2022), https://www.environmental-finance.com/content/analysis/nature-is-the-new-climate.html
[https://perma.cc/EPE7-SAK4].

4. IPBES, supra note 1, at 11-22.

5. GrrlScientist, Modern ‘Sixth Mass Extinction’ Event Will be Worse than First Predicted.:
Report, ForBes (July 27, 2023, 2:41 AM), https://www.forbes.com/sites/grrlscientist/2023/07/19/
modern-sixth-mass-extinction-event-will-be-worse-than-first-predicted/?sh=249db7934ab6
[https://perma.cc/2LTS-Y29]].

6.  EpwARD B. BARBIER, EcONOMICS FOR A FRAGILE PLANET: RETHINKING M ARKETS, INSTITUTIONS
AND GOVERNANCE 105 (2022).
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Failing to preserve and restore nature presents systemic economic and financial
risks. Nature is the foundation of the global economy. The World Economic Forum
(WEF) estimates that at least 50 percent of global gross domestic product (GDP), or
about $44 trillion in economic value, is moderately or highly dependent on nature,’
implicating nearly every sector. Industries highly dependent on nature generate
15 percent of global GDP, or $13 trillion, while moderately dependent industries
generate 37 percent, or $31 trillion.® Consequently, nature loss presents enormous
risks to global economic stability. The World Bank estimates that the collapse of
key ecosystem services would shrink global GDP by 2.3 percent, or $2.7 trillion,
annually by 2030.° This collapse would slow the rate of GDP growth by 9.5 percent
relative to the baseline.!® Other estimates put the annual value of ecosystem services
at $125 trillion—about 1.5 times global GDP—that is at risk of being partially or
entirely lost."" The magnitude of this macroeconomic shock is staggering. For exam-
ple, nature loss in the United Kingdom is estimated to cause a 12 percent loss of
GDP—significantly larger than the economic impact of the 2008 financial crisis or
the COVID pandemic on the U.K. economy.'?

In December 2022, the international community had the opportunity to address
this crisis. At the 15" Conference of the Parties (COP15) of the Convention on
Biological Diversity (CBD), environment ministers, civil society, and other stake-
holders were tasked with developing a final Global Biodiversity Framework that
charts a path to halt and reverse nature loss within the next decade. Akin to the
urgency that accompanied the Paris Agreement, global leaders widely regarded
COP15 as humanity’s “last chance” to save nature.'

7. World Economic Forum, New Nature Economic Report II: The Future of Nature and
Business, 19 (2020), https://www3.weforum.org/docs/WEF The Future Of Nature And
Business_2020.pdf [https://perma.cc/D47U-SVHN].

8. Amanda Russo, Half of World's GDP Moderately or Highly Dependent on Nature, Says
New Report, WorLD Economic Forum (Jan. 19, 2020), https://www.weforum.org/press/2020/01/
half-of-world-s-gdp-moderately-or-highly- dependent-on-nature-says-new-report/.

9. Justin A. Johnson et al., The Economic Case for Nature: A Global Earth-Economy
Model to Assess Development Policy Pathways, WorLD Bank Group, at x (June 29, 2021),
https://openknowledge.worldbank.org/server/api/core/bitstreams/9f0d9a3a-83ca-5¢96-bd59-
9b16f4e936d8/content [https://perma.cc/Z3WN-FCD8].

10. BLooMBERGNEF, WHEN THE BEE STRINGS: COUNTING THE COST OF NATURE-RELATED RISKS
3 (Dec. 9, 2023), https://tnfd.global/wp-content/uploads/2023/12/BNEF_Case-Studies_-Nature
Risk When-bees-sting.pdf [https://perma.cc/2VIT-W6MQ)].

11. NETWORK FOR GREENING THE FINANCIAL SySTEM—INSPIRE StupY GROUP, BIODIVERSITY
AND FINANCIAL STABILITY: BUILDING THE CASE FOR ACTION 13 (Oct. 2021), https://www.ngfs.net/sites/
default/files/medias/documents/biodiversity and financial stablity building the case for action.
pdf [https://perma.cc/YNT7-LCM2].

12. Nicola Ranger & Jimena Alvarez, Nature Degradation Could Cause a 12% Loss to UK
GDP, Exv’T CHANGE INsT., UNtv. OxrorD (Apr. 25, 2024), https://www.eci.ox.ac.uk/news/nature-
degradation-could-cause-12-loss-uk-gdp [https://perma.cc/4AGBN-KCKH].

13. COPI15: UN Biodiversity Talks Billed as ‘Last Chance’ for Nature, FRANCE 24 (Dec.
7, 2022), https://www.france24.com/en/americas/20221207-cop 1 5-un-biodiversity-talks-billed-as-
last- chance-for-nature; Helen Briggs and Victoria Gill, Global Summit is ‘Last Chance’ for Nature,
BBC (Nov. 23, 2022), https://www.bbc.com/news/science-environment-63731053 [https://perma.
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At the conference’s conclusion, nearly 200 countries adopted the Kunming-
Montreal Global Biodiversity Framework (GBF), which recognized the need to
address the root cause of nature loss: the unsustainable global economy. More
than 900 delegates at COP15 were business or finance representatives, a substantial
increase from previous biodiversity COPs.'* Not only did they participate, but they
urged states to adopt an ambitious GBF that would put the world on a path to “nature
positivity”—that is, to halt and reverse nature loss by 2030 and achieve full recovery
by 2050."5 In addition, many stakeholders at COP15 framed biodiversity loss not
as a discrete environmental challenge, but as the result of an unsustainable global
economy.'® Leading up to the conference, for example, the U.N. Secretary-General
urged, “we need to transform how we view and value nature. We must reflect nature’s
true value in all our policies, plans and economic systems.”’” Many high-profile
initiatives echoed this emphatic call to transition to a sustainable economy, including
the Leaders’ Pledge for Nature to reverse biodiversity loss; the G7 2030 Nature
Compact; the World Business Council for Sustainable Development’s (WBCSD)
nature positive business guidelines; and coalitions like Business for Nature, Finance
for Biodiversity Pledge, Nature Action 100, Nature Action Agenda, and Network for
Greening the Financial System.'®

In the wake of COP15, the question the world now faces is how to achieve a
sustainable global economy. The GBF provides a high-level, albeit incomplete, blue-
print for the policy pathway to make this transition, which has catalyzed subsequent
action. This article examines the emerging policy roadmap to achieve a sustainable

cc/72NK-XP9Z].

14. Marisa Coulton, Business is Using COP15 to Show It’s Serious About Saving Nature;
Environmentalists Aren't So Sure, FINanciAL Post (Dec. 19, 2022), https://financialpost.com/news/
economy/businesses-advocacy-groups-odds-cop15 [https://perma.cc/P29F-YH4X].

15. See, e.g., CAMPAIGN FOR NATURE, https://www.campaignfornature.org/ [https://perma.cc/
KRM2-E4WC] (calling for the adoption of a conservation target of 30 percent of the planet by
2030); Business for Nature's Call to Action, BUSINESS FOR NATURE, https://www.businessfornature.
org/call-to-action [https://perma.cc/Z6ND-DTRP] (bringing together 1,400 companies with
revenues of more than US$7 trillion, who called on governments to adopt policies now to reverse
nature loss in this decade).

16. See, e.g., World Business Council on Sustainable Development, Roadmaps to Nature
Positive: Guidelines to Accelerate Business Accountability, Ambition and Action for a Nature-Positive
Future, (Dec. 9, 2022), https://www.wbcsd.org/wp-content/uploads/2023/09/WBCSD-Roadmaps-
to-Nature-Positive-Guidelines 9Dec22.pdf  [https://perma.cc/259T-KXQ9];  Convention  on
Biological Diversity, First Draft of the Post-2020 Global Biodiversity Framework, U.N. Docs. CBD/
WG2020/3/3, 7 (July 5, 2021), https://www.cbd.int/doc/c/abb5/5911/2e46096d3£0330b08ce87a45/
wg2020-03-03-en.pdf [https://perma.cc/3A7C-7TKTR].

17.  Countries to Consider Ground-Breaking Change to Economic Reporting that Includes
Natural Capital, UNITED Nations (Mar. 2, 2021), https://www.un.org/en/desa/countries-consider-
ground-breaking-change-economic-reporting-includes-natural-capital [https://perma.cc/SPY5-
N59L].

18. These various initiatives all seek to transition to a sustainable or “nature positive’
economy out of recognition of the catastrophic risks of maintaining the status quo. See About Us,
NGFS (Jan. 30, 2024, 5:08 PM) , https://www.ngfs.net/en/about-us/governance/origin-and-purpose
[https://perma.cc/25DJ-AF24].
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global economy. Section II discusses the economy’s role in causing nature loss and
the consensus surrounding the need to transition to a sustainable global economy.
Section III goes on to examine how the sustainable global economy can be achieved
at the international level. Section IV concludes by assessing the necessary domestic
policy reforms. This article does not purport to provide a detailed assessment of each
policy, but rather seeks to identify the core components of the policy pathway to a
sustainable global economy.

II.  TuE SorLuTiON TO NATURE L0OSS: A SUSTAINABLE GLOBAL EcoNomy

Science-backed international consensus holds that the global economy drives
nature loss. The leading intergovernmental body on biodiversity and ecosys-
tem services, the Intergovernmental Science-Policy Platform on Biodiversity and
Ecosystem Services (IPBES)! publishes reports on the drivers of nature loss, its
impacts, and the necessary mitigation pathways to preserve and restore nature. Akin to
the Intergovernmental Panel on Climate Change (IPCC), the IPBES’s process reflects
international consensus and the highest scientific rigor. The IPBES’s conclusions are
developed over multi-year assessment cycles of thousands of scientific papers and
reviewed by IPBES Member States.” In its Global Assessment on Biodiversity and
Ecosystem Services, the IPBES concluded that the global economy is the primary
driver of nature loss.?! This finding has been confirmed by many other scientific and
economic experts.?

The current global economy is unsustainable because its two most important
metrics—price and economic output—externalize nature. Price directs firm- and
sector-level activity. It provides a “financial incentive[] to affect behavior in the
use of [a] resource” and is determined by the value of the alternative uses of that

19. About, IPBES, https://www.ipbes.net/about [https:/perma.cc/34ZQ-WSBS].

20. Id.

21. IPBES, supra note 1, at 83-86; see also Chriag Dhara and Vandana Singh, The Elephant
in the Room: Why Transformative Education Must Address the Problem of Endless Exponential
Economic Growth, in CHARTING AN SDG 4.7 ROADMAP FOR RADICAL, TRANSFORMATIVE CHANGE IN THE
MIDST OF CLIMATE BREAKDOWN (R. Iyengar & C. Kwauk eds., 2021). See generally HERMAN DALy,
Beyonp GrowTH: THE EcoNomics OF SUSTAINABLE DEVELOPMENT (BEACON PrESs 1996); PAuL HAWKEN
ET AL., NATURAL CAPITALISM: CREATING THE NEXT INDUSTRIAL REVOLUTION (LITTLE, BROWN AND Co.
1999); PauL HawkeN, THE EcoLoGy oF CoMMmERCE (HARPER BUSINESS 1993) (examining the economic
drivers of environmental degradation and proposing alternative sustainable economic models).

22. See generally EDWARD B. BARBIER AND ANIL MARKANDYA, A NEW BLUEPRINT FOR A GREEN
Economy (RoutLepGe 2013); World Economic Forum, Nature Risk Rising: Why the Crisis Engulfing
Nature Matters for Business and the Economy (2020), https://www3.weforum.org/docs/WEF
New Nature Economy Report 2020.pdf [https://perma.cc/QSY9-989J]; PartHA DAsGupTa, THE
Econowmics oF BiobiversiTy: THE DasGupta REviEw — FuLrL Report (London: HM Treasury 2021),
https://assets.publishing.service.gov.uk/media/602e¢92b2e90e07660f807b47/The Economics_
of Biodiversity The Dasgupta Review Full Report.pdf [https://perma.cc/T8UP-GVYL]
[hereinafter DasGupta — FurLL ReporT]; G7 Leaders, 2030 Nature Compact, 1 (2021), https://www.
consilium.europa.eu/media/50363/g7-2030-nature-compact-pdf-120kb-4-pages-1.pdf,  BARBIER,
supra note 7, at 105.
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resource.”® Price will direct a resource to “its most valued [i.e., profitable] use.”*

However, nature does not have a price beyond the limited natural resources that are
traded on the market and, even then, they are underpriced.”® No value is assigned to
preserving or restoring nature because it is provided for free and, consequently, no
one actor bears the cost of its destruction.”® Firms are thus incentivized to exploit
and degrade nature.”’” This is also why natural resources are underpriced: there is
no valuable alternative use for which producers must compensate. For example,
a forest can be cut down so that the trees are sold as timber and the value is easily
apparent—the market price of timber. There is no market price assigned to leaving
the forest intact, despite the myriad ecosystem services it provides such as carbon
sequestration, hydrological cycle regulation, and soil erosion prevention. In short,
the economy cannot value what it does not price and because nature’s only price is
its use as a factor of production, firms are incentivized to exploit it.

Economic output, the metric for macroeconomic prosperity, is similarly defec-
tive. GDP is the total market value of all final goods and services produced in
a country in a given year.®® As discussed, nature is largely unpriced or, at best,
underpriced. Consequently, GDP, as a measure of final goods and services, does
not value preserved nature.” Rather, nature’s only contribution is its use in the
production of other goods or services.*® GDP is therefore misleading because it only
records economic output, but ignores whether that output degrades the asset base of
the economy.

It does not reflect the economic contribution of nature, which is the necessary
predicate to all economic activity, irreplaceable, and the economy’s most valuable
asset.’! The IPBES warns that “[m]ost of nature’s contributions are not fully replace-
able, yet some contributions of nature are irreplaceable.”® In terms of monetary
value, global ecosystem services far exceed global GDP.** GDP fails to reflect the
cost of exploiting the world’s most valuable asset. The World Bank estimates that the

23. Tuomas StowkLL, Basic Economics: A CommoN SENSE GUIDE To THE Economy 15, 20-21
(5th ed. 2015).

24. Id. at 15, 20.

25. DieTerR HELM, NATURAL CAPITAL: VALUING THE PLANET Chapter 6 (2015); Pavan Sukhdev et
al., TEEB, The Economics of Ecosystems and Biodiversity: Mainstreaming the Economics of Nature:
A Synthesis of the Approach, Conclusions, and Recommendations of TEEB, UNEP, 8-9 (2010),
https://www.unep.org/resources/report/economics-ecosystems-and-biodiversity-mainstreaming-
economics-nature-synthesis [https://perma.cc/TNN6-BMTY].

26. SUKHDEV ET AL., TEEB, supra note 26, at 9.

27. Id.

28. STOWELL, supra note 24, at 343-365.

29. Dascupta — FuLL REPORT, supra note 23, at 5.

30. Id.

31. Bjorn Dohring et al., Reflections on the Role of Natural Capital for Economic Activity,
Eur. Comm’~N Discussion Papers 180, 5 (Feb. 2023), https://economy-finance.ec.europa.eu/
document/download/a63334d5-ee2f-4b76-b82d-a12d17964759 en?filename=dp180 en.pdf
[https://perma.cc/UZ6Y-C4SU].

32. IPBES, supra note 1, at 22 (emphasis added).

33. Dohring et al., supra note 32, at 17.
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loss of ecosystem services will cost 2.3 percent of global GDP annually by 2030.3
The exploitation of forests again provides a useful illustration. GDP indicates that the
more trees a nation cuts down and sells, the better it is doing, thereby economically
prioritizing deforestation. This creates short-term monetary incentives to exploit
resources to the point of exhaustion, which in turn will result in losses in GDP when
there are no more trees left to sell. Because GDP does not capture the long-term
costs of resource exploitation, it inevitably leads to the exhaustion of critical, finite
resources. Further, the incentive to increase total economic output rewards ever-
increasing exploitation of nature to create that output. This erroneously assumes an
infinite supply of nature, ignoring inviolable ecological limits on economic activity.*
Currently, the global economy operates outside the safe zone for six of the nine
planetary boundaries—that is, the processes essential for maintaining Earth’s stability
and life-sustaining capacity.** Economic pressure on the planet is accelerating at
an exponential pace: the number of planetary boundaries exceeded has doubled in
the last two decades.’” Crossing any one of these boundaries increases the risk of
generating “large-scale abrupt or irreversible environmental changes” that threaten
the stability of the global economy and nearly all human systems.**

There is international, science-backed consensus that the only way to avert
global economic and ecological catastrophe is to transition to a sustainable econ-
omy. The IPBES concluded that, “[a] key component of sustainable pathways is
the evolution of global financial and economic systems to build a global sustainable
economy.”’ It further warns that without this “transformative change,” “negative
trends in nature . . . are projected to continue to 2050 and beyond.”* There are
many definitions of a sustainable economy.*! Fundamentally, it is an economy that
decouples environmental impacts from economic activity to operate within ecolog-
ical limits to preserve and restore nature.*” Experts have identified two essential
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components of the sustainable economy: (1) properly pricing nature;* and (2) inter-
nalizing ecological limits.*

Pricing nature aligns economic and financial performance with nature pres-
ervation and restoration. The economy cannot value what it does not price and,
consequently, the market incentivizes nature degradation because it is un- or under-
priced. The IPBES concluded that,

[e]conomic incentives have generally favoured expanding economic activity, and

often environmental harm. . .. Incorporating the consideration of the multi-

ple values of ecosystem functions and of nature’s contributions to people into

economic incentives has, in the economy, been shown to permit better ecological,

economic and social outcomes.*

Pricing nature fixes a market failure by valuing the economy’s most valuable
asset. Studies have shown that the total value of the world’s ecosystem services
amount to twice as much as global GDP, or $124.8 trillion per year.*® Pricing nature
means that the benefits it provides are no longer free and neither is its destruction.

Some criticize pricing nature because it fails to capture nature’s full value,*” but
this can be addressed by erring on the side of “overvaluing” nature to reflect its intrin-
sic worth. Natural capital is unique in four fundamental ways: (1) it is the economy’s
most valuable asset; (2) depreciation of natural capital is frequently irreversible; (3)
it is rarely substitutable for other forms of capital; and (4) it can collapse abruptly.*®
Thus, nature’s price must reflect its integral role in the global economy and intrinsic
worth so that the economy is incentivized to preserve and restore it.* As the natural
capital that is priced on the market shows, undervaluation will lead to degradation.
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The first step in pricing nature is to measure and value both nature’s contri-
butions to the economy and the costs of its degradation.®® This requires a universal
framework for measuring, valuing, and integrating natural capital into economic and
financial systems and statistics. Natural capital is the “stock[] of natural assets which
include geology, soil, air, water and all living things” as well as ecosystems and their
services.’! Natural capital accounting is a statistical framework that measures and
values natural capital stocks and flows at both the national and sub-national levels.
It measures the contribution of natural capital to economic activity, the state of the
stock of natural capital at any given time, and the impact of economic activity on
that stock.> Further, this accounting framework must be utilized by both government
and the private sector.>

The United Nations’ System for Environmental-Economic Accounting (SEEA)
is the internationally recognized national capital accounting framework.** SEEA%
applies the accounting principles of the System of National Accounts (SNA) to
standardize natural capital measurement and monetization.®® The SEEA comprises
two complementary parts: a Central Framework (SEEA-CF) and Ecosystem
Accounting (SEEA-EA). The SEEA-CF provides a single measurement system for
three main areas:

(1) Environmental flows: the flows of natural inputs, products and residuals

between the environment and the economy, and within the economy, both in

physical and monetary terms.

(2) Stocks of environmental assets: the stocks of individual assets, such as water

or energy assets, and how they change over an accounting period due to economic

activity and natural processes, both in physical and monetary terms.

(3) Economic activity related to the environment: monetary flows asso-

ciated with economic activities related to the environment, including
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spending on environmental protection, and the production of ‘environmental

goods and services’.”’

The SEEA-EA provides physical and monetary values for ecosystems as assets.*®
It is “a spatially-based, integrated statistical framework for organizing biophysical
information about ecosystems, measuring ecosystem services, tracking changes in
ecosystem extent and condition, valuing ecosystem services and assets and linking
this information to measures of economic and human activity.”>

The second step is to integrate this information into economic and financial
statistics,® so that the significant economic contribution of natural capital and the
serious costs of its decline are “routinely reflected in markets.”®! Incorporating
nature’s monetary value into financial (e.g., profit and loss, balance sheets, and cash
flow statements) and macroeconomic reporting (e.g., GDP and national accounts) ties
financial performance to nature.®> A company’s nature-related impacts and depen-
dencies would be reflected in its market value, the price of its goods or services, the
prices it pays for the component parts of those goods or services, and its cash flows
and risk profile. When nature shows up on a company’s balance sheet as an asset—
or its degradation as liability—there is a continuous financial incentive to reduce
negative impacts to reduce liability and to preserve and restore nature as capital or
asset maintenance. For government, incorporating the value of nature into GDP,
national accounts, and balance sheets ties macroeconomic performance to nature so
that depreciating the nation’s stock of natural capital reduces economic performance
and, conversely, investing in nature’s preservation and restoration increases economic
output. There is science-backed and international consensus that pricing nature into
the global economy will require a mix of policy instruments, including environmen-
tal subsidies and tax reforms, adopting binding sustainability targets, and imposing
corporate nature-related due diligence and financial disclosure requirements.

The other essential component of the sustainable economy is to internalize
planetary boundaries. If the economy protects nature on the basis of its market
value, when its value is less than the alternative, nature will be exploited. This is
why the economy must be bounded within the biosphere through the imposition of
hard ecological limits.** The science is clear: Earth has inviolable limits and the scale
of global economic activity is already operating outside of those limits, risking the
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stability of the planet.®* The IPBES concluded that “the scale of economic activity
has already pushed society out of the safe operating space of the planet.”® It further
stressed that transitioning to a sustainable economy “requires . . . respect[ing] ecolog-
ical limitations and ecosystem integrity” by “remain[ing] within ecological bounds”
which ensure that economic activity “remain[s] within the regenerative capacity of
the ecosystem.”®” Planetary boundaries define the safe operating space for human-
ity to ensure that the biophysical systems that undergird the global environment
are maintained.® As the IPBES concluded, “an economy [that] remain[s] within
ecological bounds” ensures “a constant stock of [natural] capital at a level that can
be maintained by material flows remaining within the regenerative capacity of the
ecosystem.”®

The first step is to identify a comprehensive set of planetary boundaries that
collectively define the “safe operating space” for human activity to ensure the global
environment’s preservation and restoration. The scope and scale of global economic
activity coupled with the complexity of Earth’s ecological processes will require
a comprehensive set of ecological limits, which must be developed using the best
available science.” Scientists have already identified a number of planetary bound-
aries, such as: (1) climate change, assessed by whether the rise in the global average
temperature rise is limited to 1.5°C above pre-industrial levels; (2) biosphere integ-
rity, assessed by genetic and functional diversity reflected in extinction rates and
biodiversity intactness indexes compared to baselines; and (3) land system change,
assessed by area of forested land as a percentage of original forest cover.”! Scientists
also stress the importance of using global, national and firm-level ecological foot-
prints as critical planetary boundaries—that is, ecological footprints being measured
against the baseline of consuming natural capital and ecosystem services at a rate
below Earth’s capacity for regeneration.”

Each planetary boundary must be quantifiable. This requires a control vari-
able (i.e., a metric of compliance) and an ecological threshold (i.c., the scientifically
determined sustainable level). For example, climate change is a planetary boundary
that uses atmospheric carbon dioxide concentration as the control variable to measure
compliance with the ecological threshold of 1.5°C—the scientifically-assessed “safe”
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level of global warming.” Further scientific study is needed to ascertain the full
set of ecological boundaries that define the sustainable operating space for human
activity that maintains the health and integrity of the global environment.”* However,
there is consensus that planetary boundaries must be set conservatively in light of
the risk of nonlinear tipping points and large-scale ecosystem collapse, as well as the
catastrophic economic, financial, and human risks of nature loss.”

The second step is to integrate these planetary boundaries into economic and
financial metrics and decision-making. This first requires using the natural capital
accounting framework to measure and value the contribution of economic activity
to human welfare, the damage or cost of resulting nature loss or degradation, the
natural system’s regeneration rate (a function of both how intact the natural system
is and the accumulating exposure to economic activity), and the planetary boundary.”®
Economic and financial statistics would then incorporate this information, such as in
cost-benefit analysis, cost-effectiveness analysis, measures of economic and financial
performance, and financial statements.” This means that a proposed project that
passes a cost-benefit analysis will nonetheless be deemed economically inefficient
or financially prohibitive if it risks transgressing the relevant planetary boundary.”
Incorporating planetary boundaries into financial and economic metrics will force
the economy to operate in such a way that ensures natural capital does not fall below
sustainable thresholds.

While further study is needed to determine a comprehensive policy roadmap to
achieve this objective, there is consensus around a “broad policy mix” with several
core components.” Scientists and economists identify the need to adopt legally
binding sustainable economy targets and to integrate those targets into economic and
financial systems and metrics.* Legally binding targets create the “exogenously set
target or limit” for all human activity to ensure it aligns with global environmental
preservation and restoration.’! However, as leading economist Edward B. Barbier
notes, establishing binding targets is not enough.*> He points to the inefficacy of
Indonesia’s moratorium on deforestation as an example of how “[i]t all comes down
to economic incentives.”® This is why planetary boundaries must be integrated into
economic and financial systems through a number of policy instruments, including
international agreements, comprehensive environmental taxes, cap and trade systems
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where the cap is set at or below the relevant planetary boundary, economic and
financial metric reform, and corporate environmental disclosure and due diligence
obligations.*

III. INTERNATIONAL PoLicY LANDSCAPE

International law and policy are central components of the transition to a
sustainable global economy. The GBF articulates part of the policy roadmap for
states. However, the shortcomings of the GBF and international environmental
governance, combined with the complexity and scale of the necessary transition,
have catalyzed proposals for reforms to strengthen and integrate international envi-
ronmental and economic governance and guide the necessary national action.

A.  The Convention on Biological Diversity

The CBD is the primary international instrument that addresses nature loss,
adopted in 1992 with the near universal participation of 196 States Parties.®> The
CBD aims to “conserve and sustainably use biological diversity” by imposing on
States Parties ex-situ and in-situ conservation obligations, as well as requiring them
to adopt national biodiversity strategies.®® Since its adoption, the CBD has produced
two non-binding instruments—the Aichi Biodiversity Targets and the GBF—which
reflect early international consensus on several fundamental components of the policy
roadmap to a sustainable global economy.

The Aichi Targets set out the biodiversity objectives for 2011 to 2020,*
including several related to unsustainable economic activity. Target 3, for instance,
committed States Parties to eliminate, phase out, or reform “incentives, including
subsidies, harmful to biodiversity” by 2020 and to develop or apply “positive incen-
tives for the conservation and sustainable use of biodiversity.”®® Target 4 provided
that States Parties and the private sector “take[] steps to achieve . . . sustainable
production and consumption and have kept the impacts of use of natural resources
well within safe ecological limits.”® These targets reflect early international consen-
sus that global economic activity must be reoriented toward nature preservation and
restoration. However, while the Aichi Targets are an important precursor to the
emerging sustainable economy policy roadmap, they did not translate into meaningful
action. None of the targets were achieved.”
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The GBF articulates the international community’s biodiversity objectives for
the coming decade. The first part of COP15 in October 2021 produced the Kunming
Declaration.”! The Declaration reflects consensus on the urgent need to transition
to a sustainable global economy. It stresses that “urgent and integrated action is
needed, for transformative change, across all sectors of the economy and all parts
of society,” including “actions to transform economic and financial systems and to
ensure sustainable production and consumption, and reduce waste.”

The final GBF offers a high-level blueprint to achieve the Kunming Declaration’s
goal to “transform economic and financial systems” to sustainable models. It begins
by setting out overarching conservation targets: (1) “to bring the loss of areas of
high biodiversity importance, including ecosystems of high ecological integrity, close
to zero”;” (2) “ensure that . . . at least 30 percent of areas of degraded terrestrial,
inland water, and marine and coastal ecosystems are under effective restoration”;”*
(3) “ensure . . . that . . . at least 30 percent of terrestrial and inland water areas, and
of marine and coastal areas, especially areas of particular importance for biodiversity
and ecosystem functions and services are effectively conserved”;”® (4) “ensure urgent
management actions to halt human induced extinction of known threatened species
and for the recovery and conservation of species”;’® and (5) “reduce pollution risks
and the negative impact of pollution from all sources.”’ These quantifiable, time-
bound conservation targets are important benchmarks to measure global progress
toward mitigating nature loss and to orient national action.

The GBF then identifies specific actions needed to achieve a sustainable global
economy. Target 14 requires states to “ensure the full integration of biodiversity
values into policies, regulations, planning and development processes, . . . environ-
mental impact assessments and . . . national accounting within and across all levels
of government and across all sectors” in order to “progressively align[] all relevant
public and private activities, fiscal and financial flows with the goals and targets
of this framework.”® This Target identifies the need to mainstream nature in both
government and private sector decision-making, including by pricing nature into
macroeconomic statistics and financial reporting. Target 15 further specifies how the
private sector can incorporate nature into its operations by requiring states to “take
legal, administrative or policy measures to [require] businesses, and in particular to

why-did-past-targets-protect-nature-fail-over-last-decade-2022-12—09/ (noting the failure of the
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ensure that large and transnational companies and financial institutions” “regularly
monitor, assess, and transparently disclose their nature-related risks, dependencies
and impacts on biodiversity . . . along their operations, supply and value chains, and
portfolios . . . in order to progressively reduce negative impacts on nature.”” Earlier
drafts of the GBF identified a quantifiable target for reducing negative nature-related
impacts: “to reduce by half negative impacts on biodiversity.”!® While the proposal
garnered significant private sector consensus, it did not make it into the final GBF.
Target 16 requires states to “reduce the global footprint of consumption . . . includ-
ing through halving global food waste, significantly reducing overconsumption and
substantially reducing waste generation.”'°" Finally, Target 18 commits states to
“identify, . . . eliminate, phase out or reform incentives, including subsidies, harmful
for biodiversity . . . while substantially and progressively reducing them by at least
$500 billion per year.”!%?

B.  Emerging International Policy Proposals

While the GBF has helped set out a blueprint for the sustainable global
economy, its lack of concrete, binding commitments, coupled with the broader inef-
fectiveness of international environmental governance, has catalyzed momentum for
deeper reforms. In this regard, three reforms are necessary to achieve a sustainable
global economy: (1) a twenty-first-century analogue to the Bretton Woods conference;
(2) fora exclusively dedicated to this mandate; and (3) a new framework convention.

1. Reforming International Environmental and Economic Governance

The CBD and its subsequent agreements are insufficient on their own to achieve
a sustainable global economy due to their open textured language and abstract targets.
The CBD is criticized for its ambiguous language, which undermines its efficacy.!®
For example, obligations under the Convention often include the proviso that they be
discharged “in accordance with [the State Party’s] particular conditions and capabil-
ities”!% or “as far as possible and as appropriate.”® These qualifications may allow
states to shirk their treaty obligations by claiming that necessary action is not possible

99. Id. Target 15.

100. Business for Nature'’s Position on Target 15, BUSINESS FOR NATURE, https://www.
businessfornature.org/target-15 [https://perma.cc/SRJ9-G62A] (advocating for States to commit to
“tak[ing] legal, administrative or policy measures to ensure that all large and transnational business
and financial institutions, along their operations, value chains and portfolios: (a) through mandatory
requirements must regularly monitor, assess, and fully and transparently disclose their dependencies
and impacts on biodiversity; (b) are incentivized to reduce by half negative impacts on biodiversity
and to increase positive impacts, moving towards sustainable patterns of production and a circular
economy.” This Target was included in early drafts of the GBF but ultimately did not make it into
the final text.).

101. Kunming-Montreal GBF, supra note 44, Target 16.

102. Id. Target 18.

103. See, e.g., Lakshman D. Guruswamy, The Convention on Biological Diversity: exposing
the flawed foundations N ENVIRONMENTAL CONSERVATION 79—82 (CAMBRIDGE 1999).

104. CBD, supra note 86, art. 6.

105. CBD, supra note 86, art. 11.
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in light of their particular national circumstances. In addition, the Aichi Targets set
out ambiguous, non-quantifiable targets containing language like “substantially” or
“progressively” that lack any monitoring mechanism to assess progress towards those
targets.'” This impairs the ability to hold states accountable to achieve them.

The GBF suffers from many of the same shortcomings. It contains similar
language as the CBD, qualifying its commitments as subject to the “circumstances,
priorities and capabilities” of each state.'” It also has not corrected for the Aichi
Targets’ failures. The GBF employs similarly vague language, impeding efforts to
monitor states’ progress.'® For example, while the GBF does contain some quantifi-
able and time-bound targets like Target 3’s goal to conserve 30 percent of the planet
by 2030, the final text omitted critical quantifiable targets to reduce the global ecolog-
ical footprint or negative nature impacts by half.!'” Instead, the GBF uses imprecise
language like “progressively reduce” negative impacts or “significantly reducing” the
global footprint, making monitoring compliance very difficult.!® Further, the GBF
has no new mechanisms for monitoring, reporting, or enforcement.

The limitations of the GBF are exacerbated by broader weaknesses in interna-
tional environmental governance. Particularly, its siloed treatment of environmental
problems and the lack of integration between economic and environmental gover-
nance. Institutions like the World Bank, International Monetary Fund (IMF), World
Trade Organization (WTO), and United Nations Development Program operate sepa-
rately from the United Nations Environment Program (UNEP) and the secretariats
overseeing multilateral environmental agreements.'!! Many refer to this phenomenon
as the fragmentation of international environmental law."> There are more than
1,100 international legal and policy instruments that are either completely or partially
dedicated to environmental protection.!’* The general approach of international
environmental governance has been to negotiate separate agreements for specific
environmental problems, each with their own systems for monitoring and reporting

106. Dickie, supra note 91; Stuart H.M. Butchart et al., Formulating Smart Commitments on
Biodiversity: Lessons from the Aichi Targets, 9 CONSERVATION LETTERs 457 (2016); Alice Hughes et
al., Challenges and Possible Solutions to Creating an Achievable and Effective Post-2020 Global
Biodiversity Framework, 8 EcosySTEM HEALTH AND SUSTAINABILITY (2022).

107. Kunming-Montreal GBF, supra note 44, para. 7(d).

108. See, e.g., Natasha Gilbert, Nations forge historic deal to save species: what’s in it and
what s missing, NATURE (Dec. 2022); Patrick Greenfield and Phoebe Weston, COP15: historic deal
struck to halt biodiversity loss by 2030, THE GuarpiaN (Dec. 19, 2022) https://www.theguardian.
com/environment/2022/dec/19/cop15-historic-deal-signed-to-halt-biodiversity-loss-by-2030-aoe
[https://perma.cc/EQ6X-NOHP]; Alice Hughes et al., supra note 107.

109. See, e.g., Business for Nature’s Position on Target 15, supra note 101.

110. See Kunming-Montreal GBF, supra note 44, Targets 15, 16.

111. The World Bank, International Monetary Fund, and World Trade Organization all engage
with environmental issues, but the environment is not central to their core mission. Edith Brown
Weiss, The Evolution of International Environmental Law, 54 JApANESE Y.B. INT’L L. 1, 19 (2011).

112. See, e.g., UN. Secretary-General, Gaps in International Environmental law and
Environment-Related Instruments: Towards a Global Pact for the Environment, , UN. Doc.
A/73/419* (Nov. 30, 2018).

113. Weiss, supra note 112, at 6.
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compliance, secretariats, and financing mechanisms."'* The result is a patchwork of
disparate international instruments addressing specific environmental threats without
institutional mechanisms to ensure systemic protection of the global environment
tout court. This fragmentation is compounded by the lack of any institutions or
instruments that have a broader mandate to address the underlying economic drivers
causing nature loss.

Achieving a sustainable global economy, therefore, requires a 21 century
Bretton Woods conference in order to redesign international economic and environ-
mental governance institutions, and to develop a sustainable economy roadmap.'s
The original Bretton Woods conference is a paradigmatic example of international
cooperation, ambition, and innovation to address social and economic problems faced
by the international community in the post-World War II era.''® The conference
addressed the need for transnational institutions to facilitate the integration of national
economies into a global economy, as well as to provide international oversight to
mitigate the challenges of the pandemic, inflation, economic depression, deflation,
and trade wars that had ravaged national economies.!” This led to the establishment
of the IMF and the World Bank, and influenced the creation of the UN, the G8
(now G7), and the WTO."® A similar type of international ambition, creativity, and
cooperation is needed to reimagine the global economy and its governing institutions
to achieve a sustainable global economy.!"’

A new Bretton Woods conference would allow states to benefit from the exper-
tise of relevant stakeholders including scientists, economists, and the private sector
when conceptualizing the new system of global environmental and economic gover-
nance and developing the policy roadmap for a sustainable global economy. Given
the complexity, scope, and scale inherent in this transformation, a forum is needed for
negotiation and consultation that is grounded in the scientific and economic exper-
tise necessary to create a global economy that operates within planetary boundaries.
These conversations are already happening on a smaller scale. For instance, the WTO
has long been criticized for its failure to regulate the environmental impacts of global

114. Weiss, supra note 112, at 7, see also Edith Brown Weiss, International Environmental
Law: Contemporary Issues and the Emergence of a New World Order, 18 Geo. L.J. 675, 675-
710(1993) [hereinafter Contemporary Issues] (noting “treaty congestion”).

115. Don Tapscott, A Bretton Woods for the 21 Century, Harv. Bus. Rev. (Mar. 2014),
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Rana Foroohar, Its Time for a new Bretton Woods, FIN. TiMEs (Apr. 17, 2022), https://www.ft.com/
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ForeIGN AFrr. 182 (Jan. 1945) (examining the historical context of the Bretton Woods conferences
and its legacy); GALLAGHER, supra note 116.
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trade.'® Recognizing the need to reform the WTO to place sustainability at the heart
of its mandate, an advocacy organization launched the Remaking the Global Trading
System for a Sustainable Future Project to “rethink the foundations of international
commerce and develop a WTO reform agenda to . . . better align the trading system
with . . . a sustainable future.”'?! Following several years of study and consultation
with more than 400 experts, the initiative published the Villars Framework for a
Sustainable Global Trade System setting out the necessary reforms to achieve that
mandate.'?? A similar process with broader scope is needed to establish the necessary
reforms to achieve the sustainable economy.

While a proposal of this magnitude may be considered infeasible in today’s
climate of withdrawal from international institutions,'?® there is reason for hope.
Widespread cooperation towards a common goal can be an uphill battle.'* However,
recent activity at the United Nations suggests there is recognition of the need for
ambitious and transformative action. The General Assembly is already examining the
current shortcomings of multilateral institutions and possible reforms to improve their
effectiveness. It held a “Summit of the Future” in 2024, which gathered Member
States to discuss multilateral solutions to current and future problems, including inter-
national finance and economic governance reforms to address the “triple planetary
crisis.”'® In preparation for that summit, the U.N. Secretary-General established
the High-Level Advisory Board on Effective Multilateralism (HLAB) to “identify
concrete, actionable recommendations that point towards a radical shift in [the]
approach to global governance.”'?® One of its recommendations is to “[e¢]levate the
environment within the multilateral system” given its “central importance ... to all

120. See, e.g., Thiago Kanashiro Uehara & Kate O’Reilly, Trade Policy and Sustainability:
The WTO, the international fair trade charter, and five principles for system change, (Jan. 2023), at
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aspects of our lives.”'?” In fact, the HLAB recommends “integrat[ing] [environmen-
tal governance] with the international financial system.”!?

2. Sustainable Global Economy Institutions

The second component of the international policy pathway is the establishment
of a Global Commission on the Economy and Nature (GCEN) to provide technical
and policy guidance on the sustainable global economy.'® This is closely related to
the first component. The new Bretton Woods conference could provide a forum for
the creation of a new institution solely dedicated to the sustainable global economy.

The UNEDP is limited in its ability to facilitate the sustainable economy tran-
sition due to its resource constraints. The UNEP is the UN’s only organ devoted
entirely to environmental governance. However, as the HLAB notes, the UNEP lacks
the authority and resources within the United Nations to leverage political ambi-
tion to mitigate nature loss.”*® The structure, financing, and function of the UNEP
impede its efficacy.”®! It is a subsidiary organ created under Article 22 of the United
Nations Charter, rather than a specialized agency; the key difference being that the
UNEP’s funding is voluntary as opposed to the mandatory contributions that Member
States must make to specialized agencies.'* The UNEP has failed to become “the
center of gravity—the anchor institution [of environmental governance]—because it
lacked sufficient capacity, connectivity, and credibility.”"** The HLAB recommends
that the UNEP be given mandates and resources comparable to the United Nations’
development, peace and security, and human rights institutions so that it can “drive a
transformative agenda for people and planet.”** Unless and until the UNEP is given
a broader mandate and the resources to support that mandate, an institution is needed
to facilitate the sustainable economy transformation.
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129. WWE, “Colombian President signals support for a Global Commission on Economy
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The GCEN can provide two essential functions: (1) policy guidance to tran-
sition global and national economies, specific industries, and private actors; and (2)
compliance enforcement and oversight with these policy roadmaps. Current propos-
als for the GCEN are modeled after the Global Commission on the Economy and
Climate, which provides a science-to-policy assessment that offers comprehensive
guidance on the policy roadmap to a decarbonized economy.'** The GCEN would
have a similar mandate to provide states and the private sector with science- and
economics-backed policy roadmaps to achieve a sustainable economy.'*® The
IPBES and other leading experts have stressed the need for rigorous research on the
sustainable economy and how to achieve it, including concrete policy and technical
guidance.”’” Indeed, the IPBES urges that the transformative change needed to create
a “world economy that values nature and its contributions . . . will require innovative,
imaginative and adaptive ways to transform our current economic and governance
systems,” necessitating “concerted efforts from a range of decision makers.”'*® The
HLAB envisions a similar policy guidance institution that would “consolidate infor-
mation regarding the triple planetary crisis into coherent, constantly updated, and
actionable assessment of risks to the planet” and “generate recommended actions
for governments and nonstate actors in real time.”"** Its mandate would include
“country-specific [or industry- or private actor-specific] reports” setting out their
policy pathways to a sustainable global economy.'*

International efforts to address the climate crisis illustrate the central import
of technical and policy guidance to catalyze ambitious, harmonized action at the
national level. In particular, the IPCC is influential in informing and coordinating
national action through climate policy and technical guidance. The IPCC has estab-
lished expertise in the causes, effects, and necessary mitigation pathways of climate
change. In its most recent report, the IPCC leverages its scientific expertise to set out
the actions that states must take to mitigate and adapt to the climate crisis, essentially

135. Stockholm Environment Institute, “Global Commission on the Economy and Climate,
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HSBA] (last visited Dec. 2, 2024).
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137. See, e.g., Transformative Change Assessment, IPBES, https://www.ipbes.net/
transformative-change [https://perma.cc/84BK-KKVA] (last visited on Dec. 2, 2024); Business and
Biodiversity Assessment, IPBES, https://www.ipbes.net/business-impact [https://perma.cc/XB33-
85JF] (last visited on Dec. 2, 2024); BARBIER, supra note 7, at 222-24 (noting that “[d]esigning
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governments”).
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providing a roadmap.'! The International Energy Agency similarly produces influen-
tial reports that set out sector-specific roadmaps to achieve net zero emissions.'** The
GCEN can assume an analogous role as a technical body of scientists and economists
that provide the policy roadmap to transform the global economy, including pathways
for specific states, economic sectors, and businesses or financial institutions. These
policy scenarios or pathways would inform national action by clearly laying out the
steps required to achieve a sustainable economy.

But, as the climate crisis has also shown, policy guidance without oversight
and enforcement can fail to translate into action. Thus, the GCEN’s second essential
function is monitoring and accountability. Sustainable economy policy guidance is
only valuable if it is implemented. This requires rigorous oversight of states and
the private sector. The GCEN can be empowered to investigate and report publicly
on environmental violations, including regular reporting on states’ compliance with
any commitments to transition to a sustainable global economy.'* The GCEN can
also provide necessary support to comply with those commitments, including best
practices and information, financial and technology transfer, and capacity building.'*

3. Framework Convention on the Sustainable Global Economy

The final component of the international policy roadmap is a new framework
convention for a sustainable global economy (SGE framework convention). The
IPBES concluded that a “key component . . . is the evolution of global financial and
economic systems to build a global sustainable economy” which “could be enabled
through a mix of policies and tools . . . [including] multilateral agreements.”'* The
HLAB recommends states “[c]onclude a pact for people and planet” that “incor-
porate[s] timebound commitments to . . . enable a global transformation towards a
circular economy” and emphasizes that this should be a priority at the Summit for
the Future.'*

An international treaty harmonizes national action and addresses the collec-
tive action problem that can impede national action in the absence of binding
international commitments. The globalization of the economy through trade and
economic interdependence means that achieving a sustainable global economy will
require internationally coordinated action."” This is particularly important where
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countries’ economic footprints and related environmental impacts extend beyond
political boundaries and multinational corporations are major global economic actors.
International law sets the minimum standard of conduct for all countries and, in this
way, aligns national action. For example, the Paris Agreement’s 1.5°C temperature
target has informed national climate policies and regulations.

In June 2022, a coalition of states and non-governmental organizations led by
the World Wildlife Fund (WWF) and the UNEP World Conservation Monitoring
Center proposed the voluntary Nature Positive Economy Roadmap drafting process
to develop (1) “a clear vision of what a nature positive economy looks like;” (2) “the
economic governance reforms and architectural building blocks necessary for the
transition to a nature positive economy;” and (3) “a strategic and forceful plan for
implementing these reforms, including milestones.”'*® The proposal builds on those
calling for the GCEN, which could provide the forum for a new convention’s drafting
process, allowing the drafters of the convention to leverage the GCEN’s expertise to
produce national sustainable economy frameworks, as well as global scenarios and
guidance on sector-specific sustainable economy pathways.!'*

The objectives of the proposal are integral, but its non-binding character may
undermine its ability to translate those objectives into national action. A principal
tension in international law is the balance between broad state participation and
rigor of obligations.'”® Binding international agreements with onerous obligations
will deter state participation for fear that non-compliance will incur liability.'s' Soft
law instruments can be very effective at engendering broad participation for this
reason and, despite their non-binding character, can be effective in coordinating
national efforts by providing roadmaps, including “model laws” implementing those
roadmaps. This is one of the approaches taken by the movement to codify ecocide
as an international crime.' A model ecocide law has catalyzed and standardized
national efforts to adopt it, including in the EU, Brazil, Bolivia, and Mexico.'* In
this regard, a non-binding process that sets out the actions that particular states,

2 (concluding “it will require international agreements to change our ways”).

148. U.N. Stockholm 50+, Developing a Roadmap to a Nature Positive Economy, (Jun. 3,
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3, 2022) , https://wwfint.awsassets.panda.org/downloads/proposal for a roadmap to nature
positive_economy 20220603.pdf.

149. See, e.g., World Wildlife Fund, supra note 149, at 5 (identifying the GCEN as the home
for the drafting process).
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INT’L REL.: TAKING STOCK (Jeffrey Dunoff & Mark A. Pollack eds., 2012); Kenneth W. Abbott and
Duncan Snidal, Hard and Soft Law in International Governance, 54 LEGALIZATION & WORLD PoL.
421 (2000).

151. Helfer, supra note 151.

152. Darryl Robinson, The Ecocide Wave is Already Here: National Momentum and the Value
of a Model Law, Just SEcurITY (Feb. 23, 2023), https://www.justsecurity.org/85244/the-ecocide-
wave-is-already-here-national-momentum-and-the-value-of-a-model-law/ [https://perma.cc/D33 V-
EGRP].

153. Id.


https://www.stockholm50.global/events/developing-roadmap-nature-positive-economy
https://wwfint.awsassets.panda.org/downloads/proposal_for_a_roadmap_to_nature_positive_economy_20220603.pdf
https://wwfint.awsassets.panda.org/downloads/proposal_for_a_roadmap_to_nature_positive_economy_20220603.pdf
https://www.justsecurity.org/85244/the-ecocide-%20wave-is-already-here-national-momentum-and-the-value-of-a-model-law/
https://www.justsecurity.org/85244/the-ecocide-%20wave-is-already-here-national-momentum-and-the-value-of-a-model-law/
https://perma.cc/D33V-EGRP
https://perma.cc/D33V-EGRP

2025 NATURE IN THE BALANCE 75

sectors, or industries must take—including model laws implementing those necessary
actions—may be the better approach that allows for national variation and experi-
mentation. However, the disadvantage of a non-binding instrument is the absence
of a legal obligation. The failure of states to fulfill their Nationally Determined
Contributions (NDCs) to the Paris Agreement illustrates the importance of rigorous,
binding obligations to compel states to turn their ambition into concrete action.'>* In
fact, instruments that are binding, contain rigorous obligations, and include a strong
enforcement mechanism have proven to be more credible and effective.'>

A legally binding framework convention is needed to commit states to over-
arching sustainable economy targets followed by subsequent protocols setting out
state- or sector-specific pathways.'”® A framework convention is an effective and
flexible treaty design that is well placed to regulate complex issues with broad
scope.!®” It has two parts. The main convention establishes a general commitment
from States Parties, setting out the basic principles, objectives, institutions, and
decision-making mechanisms.'*® The subsequent protocols and annexes provide the
details, specific regulations, and technical standards.'® This generally allows states
to achieve broad agreement while leaving consensus on the finer details of regula-
tions or specific targets to subsequent protocols.'® However, the track record of the
UNFCCC cautions that a framework convention may not translate into effective
action if it allows states to agree only to the basic principles while deferring commit-
ment to specific obligations to later agreements. This risk is evidenced in the Paris

154. See, e.g., Lindsay Maizland, Global Climate Agreements: Successes and Failures,
CounclL oN ForeioN ReL. (Dec. 5, 2023, 2:46 PM), https://www.cfr.org/backgrounder/paris-global-
climate-change-agreements [https://perma.cc/5GB2-77DK]; Oliver Milman, Governments falling
woefully short of Paris climate pledges, study finds, THE GUARDIAN (Sep. 15, 2021), https://www.
theguardian.com/science/2021/sep/15/governments-falling-short-paris-climate-pledges-study
[https://perma.cc/G6BX-DJ9H]; Carter Dillard, The Paris Agreement is failing; we need a new
approach, THE HILL (Apr. 23, 2022), https://thehill.com/opinion/energy-environment/3460944-the-
paris- agreement-is-failing-we-need-a-new-approach/.

155. See, e.g., BARBARA KOREMENOS, THE CONTINENT OF INTERNATIONAL LAw: EXPLAINING
AGREEMENT DESIGN (2016); Steven J. Hoffman et al., International Treaties Have Mostly Failed to
Produce Their Intended Effects, PNAS (Aug. 1, 2022) (concluding based on a study of more than
250,000 treaties that the most successful are those with rigorous enforcement mechanisms).

156. IPBES, supra note 1, at 18—19; see also DASGUPTA — ABRIDGED VERSION, supra note 45, at
2 (concluding “it will require international agreements to change our ways”); High-Level Advisory
Board on Effective Multilateralism, supra note 127, at 24; Michael Sureth et al., 4 Welfare Economic
Approach to Planetary Boundaries, 243 J. o EcoN. aND StaT. 477,526 (2023) (concluding that
planetary boundaries “should be targeted by international treaties”).

157. See Daniel Bodansky and World Health Org. [WHO] Tobacco Free Initiative, The
Framework Convention/Protocol Approach, WHO/NCD/TF1/99.1 (1999).

158. See id.; Nele Matz-Luck, Framework Conventions as Regulatory Tools, 1 GOETTINGEN
J. InT’L L. 439 (2009); Lawrence O. Gostin, 4 Proposal for a Framework Convention on Global
Health, 10 J. oF INT’L Econ. L. 989 (2007).
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160. See NELE Marz-Luck, Framework Agreements, Max PrLanck ENcYCLOPEDIAS OF INT’L
Law 91 (Feb. 2011), https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-
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Agreement’s manifest failure to commit states to limiting global average temperature
rise to 1.5°C in order to avoid the worst effects of climate change.'®! But, there is
no fixed model for framework conventions.'®> This risk can be mitigated where the
drafters ensure that the framework convention itself contains the basic architecture
for a sustainable global economy and robust enforcement mechanisms.

The SGE framework convention’s main instrument would contain the guiding
principles that underly a sustainable economy, set out the fundamental substantive
obligations, and articulate the architecture of the monitoring and enforcement regime.
Section II identifies the minimum content of the substantive obligations, committing
states to price nature and bound the global economy within inviolable ecological
limits. As detailed above, these two objectives require a broad mix of policies,
many of which must be included in the framework convention to harmonize national
action. First, the framework convention can commit states to time-bound targets,
such as a timeline for transitioning national economies and halving national ecologi-
cal footprints by 2030. It can also commit states to adopting the UN’s natural capital
accounting and valuation framework and to incorporating the value of nature into
financial and economic metrics. It can articulate the comprehensive set of planetary
boundaries and commit states to integrating those limits within financial and economic
metrics. Additionally, the framework convention can set out global environmental
taxes that function to price nature and internalize those planetary boundaries.

The subsequent protocols then flesh out the blueprint provided by the main
convention, such as through state- or sector-specific targets and pathways. Economic
experts agree that global sustainable economy targets are needed, but they urge that
those targets must be accompanied by implementation plans.'®* Subsequent protocols
provide particular value here for their ability to set out binding pathways, targets, and
technical standards for specific states, industries, or sectors. Subsequent protocols
can prioritize those states, industries, and private actors with the greatest impacts
on nature. For example, G7 countries account for about 30 percent of global GDP
and 40 percent of global greenhouse gas emissions.'® The G20 accounts for 82
percent of global GDP, 75 percent of global trade, 80 percent of global greenhouse

161. U.N. News, Climate change: No ‘credible pathway’ to 1.5C limit, UNEP warns, (Oct. 27,
2022), https://news.un.org/en/story/2022/10/1129912 [https://perma.cc/N6HQ-A2CQ)].
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163. See, e.g., PETER A. VICTOR, EscAPE FROM OVERSHOOT: EcoNomics FOR A PLANET IN PERIL
224-225 (2023) (explaining the need for sustainable economy targets and specific pathways to
achieving those targets, using climate change and the IPCC’s guidance as an example); BARBIER,
supra note 7, at 126-30 (explaining need for a “no net loss” of ecosystems global target, including
specific targets for not losing ecosystems that are rare, vulnerable, or essential for planetary
function, but noting that nature targets must be accompanied by efforts to price nature into financial
and economic systems).

164. Major advanced economies (G7), INTERNATIONAL MONETARY FuND, https://www.imf.
org/external/datamapper/profile/MAE [https://perma.cc/R6GU-FPVY] (last visited Dec. 2, 2024);
Hakan Altin, The impact of energy efficiency and renewable energy consumption on carbon
emissions in G7 countries, 17 INT’L J. OF SUSTAINABLE ENG’G 1 (2024) (citing the IPCC).
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gas emissions, and 75 percent of global materials use.'® The sheer scale of G7 and
G20 economies means that they drive global economic activity and its corresponding
ecological footprint. Thus, the framework convention will have the greatest impact
if its subsequent protocols first set out binding sustainable economy obligations and
standards on these economies.

Subsequent protocols must also address the sectors and specific private actors
with the most significant nature impacts. Multinational corporations are now central
drivers of the global economy and environmental degradation. In a study of the
world’s top one hundred global economic entities, corporations accounted for sixty-
nine out of the one hundred entities.'®® Moreover, just one hundred companies
are responsible for 71 percent of global greenhouse gas emissions.'®” The rise of
multinational enterprises is in tension with the state-centric premise of international
law, raising the question of whether multinational enterprises should be regulated by
international law in light of their influence and impact.'®® International law has, conse-
quently, evolved to increasingly include corporations, as evidenced by investor-state
arbitration, the U.N. Guiding Principles of Business and Human Rights, and OECD
Due Diligence Guidelines for multinational enterprises.'® The HLAB stresses the
importance of the treaty “holding accountable major industries and the private sector”
including through “protocols [that] obligate private sector actors . . . [including
through] globally enforceable science-based targets for industry.”'’® This would have
the added benefit of ensuring a level playing field for companies that can no longer
exploit jurisdictions with lower environmental standards. Subsequent protocols can

165. BARBIER, supra note 7, at 224; Rafael M. Eufrasio Espinosa & S.C. Lenny Koh,
Forecasting the ecological footprint of G20 countries in the next 30 years, 14 Sci. REporTs (2024);
Frithjof Laubinger et al., Towards a More Resource-Efficient and Circular Economy--The Role of
the G20, OECD 4, (2021).
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World Economic Forum (Oct. 19, 2016),https://www.weforum.org/stories/2016/10/corporations-
not-countries-dominate-the-list-of-the-world-s-biggest-economic-entities/; see also, Multinational
enterprises in the global economy: Heavily debated but hardly measured, OECD (May 2018),
https://web-archive.oecd.org/2018-05-24/480218-MNEs-in-the-global-economy-policy-note.pdf
[https://perma.cc/CE4K-EL99] (concluding that multinational enterprises “play a central role in
the global economy” and national economies as evidenced by their “large share in output, GDP and
employment”).

167. Tess Riley, Just 100 companies responsible for 71% of global emissions, study says,
THE GuarDIAN (Jul. 10, 2017), https://www.theguardian.com/sustainable-business/2017/jul/10/100-
fossil-fuel-companies-investors-responsible-71-global-emissions-cdp-study-climate-change
[https://perma.cc/4B8Z-HEBC].
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INTERNATIONAL Law (2nd ed. 2020) (analyzing the rise of multinational corporations in international
law and policy and examining whether and to what extent they can or should be regulated by
international law).
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and Planet: Effective and Inclusive Global Governance for Today and the Future, UNITED NATIONS
UNIVERSITY 24 (2023).
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target the specific industries and companies that drive global nature loss, setting out
sector- or company-specific sustainable economy pathways and standards.

The convention’s system of oversight and enforcement is just as important
as the substantive obligations. The HLAB urges the need for its proposed treaty
to create “a system of accountability that holds all actors responsible.”'”" This can
include “special rapporteurs [or a treaty body or secretariat] possessing mandates to
investigate and report publicly” on violations of obligations under the convention,
or that periodically reviews states’ or private actors’ sustainable economy roadmaps
that set science-based targets, timelines, and actions that align with global sustain-
able economy targets.'”” Many experts also stress the importance of formal and
binding dispute resolution procedures to encourage horizontal enforcement of the
convention’s obligations.'”” The framework convention can also establish annual
conferences of the parties to ensure continuing negotiation, diplomacy, and prioriti-
zation of the sustainable global economy. This has proven effective in the UNFCCC
regime where COPs have resulted in meaningful action on climate change. For
example, at COP26, the United States and the European Union introduced the Global
Methane Pledge, which aims to reduce emissions of methane (a particularly potent
greenhouse gas) by 30 percent by 2030.'7* At COP27, States Parties established the
Loss and Damage Fund to provide financial assistance to those countries that are the
least responsible for the climate crisis, yet the most vulnerable to its effects.

However, an SGE framework convention raises the practical questions of
whether international consensus is possible. If the movement away from binding
emissions targets under the UNFCCC is any indication,'” it can be very difficult to
achieve broad participation in a binding instrument that sets out rigorous, timebound
environmental obligations. This is especially true, as with climate change, where
those obligations necessitate transformative economic and societal change. However,
states are exhibiting an increased appetite for treatymaking on and beyond global
environmental issues. Examples include the Agreement under the marine biodi-
versity agreement under the U.N. Convention on the Law of the Sea,'’ the ongoing
plastics treaty negotiations,'”’” the Ljubljana-The Hague Convention on International
Cooperation in the Investigation and Prosecution of the Crime of Genocide, Crimes
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173. See, e.g., Ashleigh R. Shelver, The Answer to Enforcing Multilateral Environmental
Agreements: The International Tribunal for the Law of the Sea, 26 FLA.J. oF INT’L L. 347 (2014).
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www.un.org/bbnjagreement/en [https:/perma.cc/3SLR-RYZL] (last visited Dec. 2, 2024).

177. U.N. Environmental Programme [UNEP], Intergovernmental Negotiating Committee on
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Against Humanity, War Crimes and other International Crimes,'”® and ongoing nego-
tiations on the draft Convention on Crimes Against Humanity.'”

There is already powerful consensus on the need for specific international insti-
tutions and instruments dedicated to achieving a sustainable global economy. The
G7 announced the establishment of the G7 Alliance on Nature Positive Economies
to “cover all forms of mainstreaming nature in economies, including both public
and private sector action,” recognizing “the negative and unsustainable impact our
economic activity can have on nature and wildlife . . . and the necessity of global
system-wide change not only for becoming net zero but also for becoming nature
positive.”® The G7’s alliance reflects the growing momentum to develop interna-
tional governance, through new fora and legal instruments, to transition the global
economy to a sustainable model.

It is not only states that recognize the urgent need for a sustainable global econ-
omy. Business, industry, and financial sector leaders have also issued strong calls
for such an economy.'® This is particularly important when viewed in the context of
the Montreal Protocol’s historic success in phasing out 99 percent of ozone-depleting
substances.'®? Many attribute the unprecedented success of the protocol to the leader-
ship of the private sector, which, led by Du Pont, a major producer of ozone-depleting
chemicals, organized American industrial producers to advocate for a convention
regulating the substances. '™

IV. TuEe NatioNaL PoLicy LANDSCAPE

The sustainable economy cannot be achieved without national legislation
mandating this transformation. National, state, and local governments must imple-
ment policy reforms that properly value and price nature in financial and economic
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markets and impose planetary boundaries. This translates into three distinct objec-
tives: (1) adopting non-market-based legislation to commit to necessary sustainable
economy targets and correct market failures; (2) reforming fiscal and economic
policy to shift market incentives away from nature overexploitation and destruction
to preservation and regeneration; and (3) mainstreaming biodiversity and nature into
decision-making at all levels of government and across all industries.

A. Non-Market Based Mechanisms

The first component of the emerging national policy roadmap is to address the
economic drivers of nature loss through traditional, non-market-based policy mecha-
nisms. This includes both ecosystem conservation and restoration and binding targets.

1. Ecosystem Conservation and Restoration

The international community recognizes the need to expand conservation areas
and restore degraded ecosystems. The world is coalescing around three organiz-
ing targets: zero nature loss from 2023 onwards, nature positive by 2030, and full
recovery by 2050.'% Specifically, GBF Targets 1, 2, and 3 commit states to halt the
loss of key biodiversity areas, restore at least 30 percent of all degraded ecosystems,
and conserve at least 30 percent of all ecosystems.'® As of 2020, however, only 17
percent of the Earth was conserved,'®® meaning that states will have to nearly double
that figure in the next decade. Further, scientists estimate that anywhere between
40 percent to 75 percent of the planet is degraded and if trends continue as much as
95 percent could be degraded by 2050."8” The IPBES concluded that “[r]estoration
increasingly is required, given the ongoing degradation of various ecosystem
types.”!®  States are beginning to act. The European Union (EU) Biodiversity
Strategy for 2030 commits the EU to enlarging areas under strict protection, in
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ecosystems and promote the recovery of threatened species.” See Convention on Biological
Diversity [CBD], art. 8(f), June 5, 1992, 1760 U.N.T.S. 79. The States Parties further elucidated
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XIII/5 on Ecosystem Restoration: Short-Term Action Plan, at 4, 9 4, UN Doc. CBD/COP/DEC/
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particular high biodiversity areas.'® The Strategy also proposes a Nature Restoration
Law that commits EU Member States to restoring at least 20 percent of EU terrestrial
and marine ecosystems by 2030, and ultimately all ecosystems in need of restoration
by 2050."° In November 2023, the European Council and European Parliament
reached a deal approving the law."' This provides a useful template for command-
and-control policy mechanisms that other countries may consider when expanding
existing or establishing new protected areas in line with their commitment to protect
30 percent of the Earth’s land and oceans by 2030.'

Some states are complementing the expansion of protected areas with legis-
lation prohibiting the conversion of certain ecosystems.'”® This policy mechanism
may be useful in countries with natural resource-based economies that possess
critically important ecosystems. For example, countries endowed with significant
forests—such as the Democratic Republic of the Congo, Brazil, Canada, Indonesia,
and Malaysia—can adopt legislative moratoriums on converting primary forests.'**
Indonesia imposed a moratorium on permits for clearing primary forests,'** but such
legislation can also take the form of banning products that contribute to specific
types of ecosystem degradation or nature loss. The EU, for example, adopted legis-
lation banning all products that contribute to tropical deforestation, as determined
by geolocation data.!”® The ban’s impact may be far-reaching because the EU is the
second-largest importer of agricultural products, impacting trade in products such as
cattle, cocoa, coffee, palm oil, rubber, soya and wood products.'””” U.S. lawmakers
have proposed similar legislation, but it is significantly weaker because it does not
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impose sanctions for forest degradation and has more limited enforcement powers.'*®
This type of legislation is a complementary mechanism to expanding protected areas
because it provides direct economic incentives for sustainable production processes
and provides protection for ecosystems without formal protection status.'” However,
it cannot replace expanding protected areas because expansion ensures the holistic
and cohesive protection of ecosystems from all anthropogenic stressors.

Effective ecosystem conservation and restoration legislation will require
careful attention to the science. The IPBES concluded that there are “substantial
shortfalls in [protected area] effectiveness around the world” due in part to lack of
spatial and functional connectivity and ecological representativeness.’”® Addressing
this requires conservation legislation to be guided by three scientific principles: (1)
preservation of critically important ecosystems (e.g., ecosystems that are still intact,
biodiversity hotspots, and/or fragile or threatened ecosystems), (2) landscape and
ecosystem connectivity (e.g., to accommodate species migration, support ecosystem
services, and reduce human-induced pressures on those ecosystems), and (3) diversity
of conservation areas (i.e., to protect the full diversity and breadth of nature).?’! The
IPBES warns that conservation areas “cannot be maintained when the habitat area
is too small and fragmented” and their effectiveness is “suboptimal” when ecologi-
cal representation is not maximized, in particular with regard to “safeguarding Key
Biodiversity Areas.”?? Currently, only 19.2 percent of the estimated 15,000 Key
Biodiversity Areas are fully protected and the proportion of protected areas compris-
ing these areas is decreasing over time.?*

Implementing these principles requires states to be guided by scientific data on
degraded ecosystems and threatened species in their territory, their specific nature
endowment, and the methodologies for ensuring effective ecosystem preserva-
tion. There are many existing resources that States can use to inform conservation
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legislation. At COP15, delegates emphasized the utility of the International Union
for Conservation of Nature’s (IUCN) Red List of Ecosystems Categories and Criteria
when determining what areas to conserve.”® The Red List provides a credible global
standard for assessing the conservation status and health of ecosystems, applicable
at the local, national, regional, and global levels.?” Likewise, the IUCN produces
detailed scientific guidance on establishing, maintaining, and effectively managing
conservation areas.’” There are also international bodies that provide scientific
data relating to conservation. For example, the Convention on International Trade
in Endangered Species of Wild Fauna and Flora Secretariat maintains a list of
endangered or threatened species.’”” Indeed, the IPBES noted that “[t]ransbound-
ary conservation planning is essential to improve the global status of biodiversity,
particularly for wide-ranging species that cannot be conserved within political bound-
aries” and “if each country sets its own conservation priorities without international
coordination, more biodiversity is lost than if conservation decision-making is done
through ... globally coordinated efforts.””® This highlights the interlinkages
between the components of the sustainable economy roadmap where developing
overarching international legal frameworks and policy guidance can strengthen
national implementation.

Effective conservation legislation further requires resources devoted to
management and enforcement. As much as one third of global protected ecosystems
and land are under intense human pressure.’”® The IPBES concluded that the fail-
ure of existing conservation areas is largely due to “inadequate resources and weak
governance.”!® Resources must be devoted to developing markets for ecosystem
services and conservation to compensate local communities impacted by increasing
areas under protection, and sufficient funding provided for monitoring, management,
and enforcement of these protected areas.?!!

Brazilian President Lula da Silva’s efforts to end Amazonian deforestation high-
light the imperative of prioritizing enforcement. President Lula enacted a mandate to
end deforestation by 2030, but it has not resulted in meaningful conservation gains.?'?
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Deforestation rates in the Amazon reached a record high in February 2023.2"* He
then announced the Action Plan for the Prevention and Control of Deforestation in
the Amazon, which seeks to strengthen enforcement through use of satellite imagery
to monitor illegal logging and mining operations, and government resources to track
financial flows associated with any illegal deforestation.?'* However, President Lula
recognizes that one of the biggest barriers to effective management and enforcement
of conservation areas is limited financial resources. At COP28, Brazil proposed
the “Tropical Forests Forever Fund,” funded by developed states for the purposes
of remunerating eighty states with tropical forests for their maintenance and resto-
ration.”® The fund would provide financing for effective management of the forests,
enforcement of their protected status, and the provision of financial incentives for its
continued protection through payment for ecosystem services and other schemes.?'®
Any country receiving payment that fails to keep deforestation at a specified low or
near-zero rate would have their funding reduced or cut.?’’ The fund highlights not
only the essential role of enforcement, but also the interdependence of the sustainable
economy roadmaps at the international and national levels. The SGE framework
convention could not only codify conservation targets but also provide financing
mechanisms and scientific or technical guidance for establishing conservation areas,
maintaining and restoring those ecosystems, and enforcement of their protected status.

2. Binding Sustainable Economy Targets

States must also adopt binding national targets to achieve a sustainable econ-
omy. The IPBES concluded that the sustainable economy transformation will require
“a mix of regulatory [and] economic or market based . . . instruments” to ensure
that the economy “remain[s] with ecological bounds.””"® Binding national targets
set the parameters for sustainable economic activity by operationalizing planetary
boundaries and charting a path to achieve a sustainable economy through time-bound
commitments to reduce nature impacts.

Operationalizing planetary boundaries requires “exogenously set limit[s]
(“boundarfies]”) to environmental damaging activity” via legislation.?’ As discussed
in Section II, scientists have identified nine planetary boundaries, but experts agree
that more study is needed to identify the comprehensive set of ecological limits and
how to accurately disaggregate those limits at the national and subnational levels.?
Further, while planetary boundaries must be integrated into economies via taxes and
financial and economic metrics, sustainable economy targets are also essential. Even
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where nature is properly priced into an economy, there may be cost-benefit analy-
ses that would nonetheless incentivize unsustainable economic activity.”?! Binding
nature targets can constrain all economic activity within the aggregate sustainable
threshold and these targets can, in turn, be used to set the relevant tax rate, permitting
systems, or other sustainable economy regulations.???

Sustainable economy targets also set out a legally binding pathway to reduce
ecological footprints. These “reduction targets” would chart a path “to some agreed
level of levels [of nature impacts] based on the circumstances of each country” that is
sustainable.?® There is increasing consensus that states must adopt targets relating to
reducing materials consumption and, more broadly, their environmental footprint.?**
Such legislatively-imposed targets would set limits on natural resource consump-
tion, and product- or industry-specific legislation would set materials consumption
limits.?” Finland and the Netherlands have already set specific domestic resource
consumption limits.?*® Likewise, the EU has a Circular Economy Action Plan,
which sets out a roadmap to achieve a circular economy, and the European Green
Deal sets quantitative targets for resource decoupling by 2050.227 With respect to
environmental footprint targets, there are increasing calls for states to commit to
halving raw material consumption by 2030 or, alternatively, to halve the environmen-
tal footprint of production and consumption, which goes beyond strictly addressing
natural resource consumption to include pollution, land use, and other environmental
externalities.””® These are but a few examples of the targets necessary to legally
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mandate the transition to sustainable economies. Other targets may address specific
industries, nature impacts, or economic activity.

Legally binding targets can be an effective tool to catalyze action towards an
overarching objective and harmonize that action across different stakeholders.?” This
is particularly true with issues like climate change or nature loss that require systemic
transformation of economies and societies.”*° The benefit of an organizing objective
is seen in multilateral environmental agreements, which provide the same coordi-
nating and compulsory effect as analogous targets at the national level.”*' Where
international targets harmonize the conduct of states, national targets coordinate the
conduct of both the public and private sectors across the entire economy. Indeed, the
GBF envisages “national targets” as part of implementing its “goals and targets.””>
Another benefit of this policy mechanism is its flexibility: both governments and
private actors must achieve the same result but retain discretion to determine the
means. Thus, diverse stakeholders with different nature-related impacts and depen-
dencies, as well as varying operations, risks, and cost and profit models can devise
and implement the means that account for their specific circumstances.

Climate change provides an instructive example of the necessity of targets
and what is needed to ensure their efficacy. There is international, science-backed
consensus that global warming must be limited to well below 1.5°C to avoid the most
catastrophic levels of climate change.”® This, in turn, dictates a remaining global
carbon budget and emissions reduction pathway for individual states.”** Staying
within that temperature limit will require reducing greenhouse gas emissions by
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60 percent by 2035, 69 percent by 2040, and reaching neutrality by 2050.*> These
quantifiable and timebound targets have catalyzed national action. By 2021, over
eighty countries had set national net-zero targets in line with the UNFCCC and Paris
Agreement.”*® However, the Global Stocktake of States’ action on climate change
reveals that the majority of states are not on track to limit their emissions as pledged
under the Paris Agreement, and even if they did, the world is still projected to reach
average warming of 2.8°C by 2100.%7 States’ climate targets have been ineffective
because of their largely non-binding status and lack of follow-on policy action.?*
The United Kingdom is attempting to overcome these obstacles; it is one of the
first countries to set legally binding carbon budgets, restricting the total amount of
greenhouse gasses that it can emit.”* Applied to nature loss, states can set legally
binding sustainable economy targets to guide national action, and to operationalize
international targets set in the SGE framework convention.

Accurately setting and monitoring progress towards such targets will require
continued study to improve upon existing metrics for measuring ecological foot-
prints.>*® There are a number of existing metrics that states can use to measure
progress towards sustainable economy targets, such as land use, material consump-
tion, material and resource flows and stocks measured by the International Resources
Panel, natural capital and ecosystem accounting frameworks,?*! and planetary bound-
aries metrics.?*

However, net zero commitments are not worth the paper they are written on
unless accompanied by the necessary implementing policies, such as emissions taxes
or trading schemes, subsidies for green energy, and removal of subsidies for fossil
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241. See UN, How Natural Capital Accounting Contributions to Integrated Policies for
Sustainability, System of Environmental Economic Accounting (2020), https://seea.un.org/sites/
seea.un.org/files/seea_- overview - web_ready.pdf.

242. These indicators must include data on the ecological footprint of the full scope of a
company’s operations, including throughout its supply chain, otherwise companies and countries
can outsource their ecological footprints. DALBERG ADVISORS, supra note 229, at 24.
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fuels.>® The EU has taken steps to strengthen its European Climate Law. Only
five days after passing that law, the European Commission presented a series of
legislative proposals called the “Fit for 55 Package,” which sets out the measures the
Commission will take to reach the 2030 target.>** The proposals include reforms to
the EU Emissions Trading Scheme, Member States’ annual greenhouse gas emissions
reductions targets published pursuant to the Effort Sharing Regulation, emissions
standards for cars, as well as introducing a carbon border adjustment mechanism
to prevent outsourcing emissions.?* Sustainable economy targets need similarly
specific transition plans and policies that set out which sectors and economic activ-
ities must transition to sustainability, when that transition must occur, and what is
required to achieve that transition.?*® In addition, these pathways must include near-
term and sector-specific milestones to provide a basis for tracking progress towards
sustainability and strengthening accountability.?*

Akin to the international context, developing national transition plans to
achieve sustainable economy targets would benefit from the establishment of govern-
mental task forces to develop roadmaps or action plans proscribing and coordinating
actions by and between different government bodies, agencies, and branches.?*®
For example, U.S. President Joe Biden created the National Climate Task Force
comprised of more than twenty-five Cabinet-level leaders across agencies working
towards several unifying goals: (1) reducing U.S. greenhouse gas emissions 50—52
percent below 2005 levels by 2030; (2) reaching 100 percent carbon pollution-free
electricity by 2035; and (3) achieving a net-zero emissions economy by 2050.%#

243. Cynthia Elliott and Clea Schumer, Your Country Set a Net-Zero Target: What'’s Next?,
WorLD Resources Institute (Feb. 7, 2022), https://www.wri.org/insights/net-zero-target-whats-
next.

244. LiBrRARY OF CONGRESS, European Union: European Climate Law on Achieving Climate
Neutrality by 2050 Enters into Force (Aug. 31, 2021), https://www.loc.gov/item/global-legal-
monitor/202 1-08-31/european-union-european-climate-law-on-achieving-climate-neutrality-by-
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245. 1d.

246. Jeupy-HuGoO ET AL., supra note 230, at 28.

247. 1d.
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to assess the risks associated with nature loss, and to identify the emerging regulatory frameworks
to address this challenge. The United Kingdom commissioned the Dasgupta Report to study the
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The United Kingdom established an independent climate change advisory body to
provide policy advice towards achieving their binding net zero target.>® The United
Kingdom is an instructive example beyond the climate context. It created the Natural
Capital Committee, an independent advisory committee to provide the government
with advice on how to deliver comprehensive legislation to protect and restore the
environment.>' The Natural Capital Committee presented the government with a
25 Year Environmental Plan to preserve and restore the environment within one
generation, which was then enacted as binding law in 2021.%2 The plan contains
a number of binding nature targets, such as restoring 75 percent of the one million
hectares of terrestrial and freshwater protected sites to favorable condition, doubling
resource productivity by 2050, and zero avoidable waste by 2050.%%

The United States, along with other G7 and G20 countries, should develop
National Sustainable Economy Task Forces that, unlike the U.S. National Climate
Task Force, are legally bound by sustainable economy targets, such as halving the
nation’s environmental footprint by 2030 or achieving a sustainable economy by
2040.%* A task force can provide an institution solely dedicated to this transforma-
tional change that has governmental authority and the ability to harmonize action
across all government institutions and branches. The taskforce can bring together
stakeholders across all industries to leverage their collective expertise to set out the
comprehensive set of necessary sustainable economy targets and implementing poli-
cies. Further, such efforts would complement any sustainable economy roadmapping
occurring at the international level, including any SGE framework convention. It
also offers another point of synergy between the two roadmaps. The GCEN and
subsequent protocols of the SGE framework convention may assist national task
forces by providing economy-wide and/or sector-specific guidance.

250. Elliott and Schumer, supra note 237.

251. UK. Government, “Natural Capital Committee (NCC),” https:// www.gov.uk/
government/groups/natural-capital-committee [https://perma.cc/6UZW-WE4L] (last visited Dec. 1,
2024).

252. U.K. Department for Environment, Food & Rural Affairs and The Rt Hon Michael Gove,
“25 Year Environment Plan,” https://www.gov.uk/government/publications/25-year-environment-
plan [https://perma.cc/B42L-NY4T] (last updated Feb. 17, 2023).

253. U.K. Department for Environment, Food & Rural Affairs , At a glance: summary of targets
in our 25 year environment plan, Policy Paper, https://www.gov.uk/government/publications/25-
year-environment-plan/25-year-environment-plan-our-targets-at-a-glance [https://perma.cc/L2NY-
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254. For example, the UK has committed £7.2 million to a new Nature Positive Economy
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B.  Fiscal Policy

Fiscal policy is the second core component of the emerging sustainable econ-
omy roadmap. The IPBES concludes that the transition to a sustainable economy
requires “market based [instruments such as] green taxes, credits, certification, [and]
subsidies.”** It specifically identifies the imposition of environmental taxes and
elimination of environmentally harmful subsidies as essential to the transition.*
GBF Target 18 reflects this scientific consensus and commits States to “eliminate,
phase out or reform incentives . . . harmful for biodiversity” and “scale up positive
incentives for . . . conservation and sustainable use.”*’

Fiscal policy can create the needed incentives to transition to a sustainable
economy because it can align economic activity and financial flows with planetary
boundaries by shifting incentives away from environmental degradation and towards
nature preservation and restoration.”® Taxes and subsidies are particularly effective
because they provide continuous incentives to producers and consumers in the form
of price signals to minimize or eliminate negative nature-related impacts.”® There
is growing consensus that achieving a sustainable economy requires imposing taxes
to incentivize sustainable production and consumption, internalize environmental
costs, and operationalize planetary boundaries, as well as eliminating environmen-
tally harmful subsidies.*

1. Taxes

Taxes are integral to achieving the sustainable global economy. The IPBES
concluded that environmental taxes have proven very effective at “recalibrat[ing]
[1 econom[ies]” by disincentivizing environmental degradation.”®! Environmental

255. IPBES, supra note 43, at 962.

256. Id., at 954-960; see also DASGUPTA — ABRIDGED VERSION, supra note 45, at 74-75.

257. Kunming-Montreal GBF, supra note 44, Target 18.

258. BUSINESS FOR NATURE, supra note 225 (advocating for “transformative change” by
“review[ing], disclos[ing], and shift[ing] away from direct and indirect subsidies and tax policy
that incentivize the degradation and overexploitation of nature and redirect[ing] them towards
sustainable use, resilience, restoration and circularity.”); POWER ET AL., supra note 200, at 65.

259. POWER ET AL., supra note 200, at 50 (noting that environmental taxes and subsidies
“incentivize a change in practices (both on the demand and supply side) by raising the cost of doing
business as usual (in line with the “polluter pays” principle)”); see also IPBES, supra note 43, at
952-60.

260. See, e.g., Id.; European Commission, “Phasing out Environmentally Harmful Subsidies,”
https://environment.ec.europa.eu/economy-and-finance/phasing-out-environmentally-harmful-
subsidies_en [https://perma.cc/24UN-U9KG]; Business for Nature, Reform $1.8 trillion yearly
environmentally harmful subsidies to deliver a nature-positive economy, (Feb. 17, 2022), ; OECD,
Tracking Economic Instruments and Finance for Biodiversity (2022), p. 2, https://www.oecd.
org/environment/resources/tracking-economic-instruments-and-finance-for-biodiversity-2020.
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FINANCE FOR BIoDIVERSITY 2 (2021), https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-
issues/biodiversity/tracking-economic-instruments-and-finance-for-biodiversity-2021.pdf [https://
perma.cc/ZBL2-497H].
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taxes directly address market failures by assigning a price to nature and, therefore,
making polluters pay the cost of its destruction.”®® This is known as the “polluter
pays” principle.”® Environmental taxes implement this principle by ensuring that
“all prices . . . fully incorporate all costs” and if “prices are corrected to internalize
the pollution, and hence the polluter pays, the . . . economy takes on the challenge
of reducing pollution.”®** In other words, reducing negative nature impacts becomes
a central objective to improve a company’s balance sheet. This “support[s] trans-
formative change [by] . . . modif[ying] the competition rules in a market economy,
requiring companies to redesign products and business models by taking [ecological]
limitations . . . into account.”?® Thus, in the sustainable global economy, envi-
ronmental taxes serve two essential purposes: (1) implementing the polluter pays
principle, and (2) operationalizing planetary boundaries.

Taxes addressing nature loss can take many forms, but they must address the
full scope of a State’s ecological impacts. All States must address unsustainable
production and consumption in their environmental tax reform, which the IPBES
concluded are “major driver[s] of resource use and depletion” “both on the micro/
household and on macro/cross-national levels.”?*® There are a number of taxes that
can address this issue, such as taxes on products that use raw materials,?’ products
that do not include recycled or reused material, rare or critical natural resources,
resource consumption, or waste.’®® These taxes would provide a continuous incen-
tive to producers to reduce the resources used in the production of their goods or
services. However, addressing the full scope of a State’s ecological impacts will
depend on its specific circumstances. There are many taxes that can address negative
nature impacts, such as taxes on pesticide or fertilizer use to address their deleterious
impacts on soil biodiversity and pollinators; on land use or transformation to address
habitat loss and ecosystem degradation; and on services or products that contribute to
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extraction of raw material, (ii) at the input of the material at the first industrial use, or (iii) at the
final consumption stage of products with embedded material content. See Leonidas Milios, Towards
a Circular Economy Taxation Framework: Expectations and Challenges of Implementation, 1
CIRcULAR EcoNomy AND SusTAINABILITY 477, 480 (2021); see generally POWER ET AL., supra note
200.

268. OECD, supra note 261, at 5; Kevin Moss, et al., Mari Pantsar &Scott Vaughn, Toward a
Low-Carbon Circular Economy: The emerging role of trade, 11ISD (Nov. 24, 2021), https://www.
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transition [https:/perma.cc/E7TRD-8YWA].


https://www.iisd.org/articles/low-carbon-circular-economy-emerging-role-trade
https://www.iisd.org/articles/low-carbon-circular-economy-emerging-role-trade
https://perma.cc/ZHC2-62Q7
https://www.worldbank.org/en/region/eca/publication/squaring-circle-europe-circular-economy-%20transition
https://www.worldbank.org/en/region/eca/publication/squaring-circle-europe-circular-economy-%20transition
https://perma.cc/E7RD-8YWA

92 JOURNAL OF ENVIRONMENTAL LAW V43:1

ecosystem destruction or deforestation.?®® The precise composition of taxes imposed
by a State should be guided by the primary nature impacts of its economy, the best
available science, the largest industries driving their economy, and any other existing
or planned sustainable economy policies.

Environmental taxes must also operationalize planetary boundaries to ensure
that national economies are bounded within them. The leading scientific and
economic experts on planetary boundaries have concluded that “[e]nvironmental
taxation . . . could be used at the core of a broad policy mix to internalize damages
that occur before planetary boundaries are reached, and to ensure adherence to those
boundaries.””” The tax rate is set equal to the shadow price—that is, the estimated
monetary value of a marginal increase towards transgressing the relevant planetary
boundary.?”! The tax rate must then “increase strongly” until it reaches a steady state
that maintains “net zero” nature impact levels.?”> The tax consequently provides
continuous financial incentive to respect critical planetary boundaries by internal-
izing the “marginal damage that occur[s] while approaching [the exogenously set
ecological] limit.”?”* Thus, even where a polluter may otherwise be willing to pay
to degrade nature beyond a critical threshold, environmental taxes operationalizing
these boundaries ensure that option is cost prohibitive. Studies show that environ-
mental taxes are very effective, particularly when coupled with other stringent policy
tools.”’* For example, as part of the 1999 Swedish Environmental Code’s mandate to
solve all the country’s environmental problems within a single generation, Sweden
imposed taxes on pollution, pesticides, and waste.””” The taxes on sulfur dioxide
emissions and greenhouse gases led to 90 percent and 20 percent reductions in those
emissions, respectively.”’® The United Kingdom introduced a landfill tax in 1996
reducing the amount of waste sent to the landfill from 50 million metric tons in 2001
to 12 million metric tons in 2015.27

However, to be effective, sustainable economy taxes must have broad scope
and uniform application. The OECD emphasizes that the tax’s scope “should ideally
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Mulat- Wedlemeskel, Effectiveness of environmental taxes and environmental stringent policies on
CO?2 emissions: the European experience, ENxvi., DEVELOP. & SustamNaBILITY (2023); Haiyan Liu
et al., The path to sustainable environment: Do environmental taxes and governance matter?, 31
SuSTAINABLE DEVELOPMENT 2278 (2023).

275. IPBES, supra note 235, at 836; see also OECD, The Swedish Tax on Nitrogen Oxide
Emissions, (Dec. 24, 2013).

276. IPBES, supra note 235, at 836.

277. Mauro Anastasio, European Environmental Bureau, The 5 Most Successful Environmental
Taxes in Europe, META (Nov. 23, 2017), https://meta.eeb.org/2017/11/23/the-5-most-successful-
environmental-taxes-in-europe [https://perma.cc/F3EV-888A].
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be as broad as the scope of the environmental damage” and apply uniformly to
provide homogenous mitigation incentives on every unit of environmental degrada-
tion and to minimize the cost of compliance and administration.?’® Broad scope and
uniform application are particularly important to address nature loss, which is driven
by nearly every facet of economic activity. Nature loss is a global phenomenon, and
the economic actors driving this crisis are not confined to a single jurisdiction, but
rather operate transnationally. Consequently, environmental taxes, including those
operationalizing planetary boundaries, must be global.>” First, international coordi-
nation is required.”® This is another instance in which the international and national
policy roadmaps are linked. The SGE framework convention can commit states to
implementing a comprehensive set of environmental taxes that operationalize the
planetary boundaries identified in that treaty. Second, states implementing these
taxes can apply them not just to goods or services produced, but also consumed in
their jurisdiction.?' For example, a carbon tax applied to all goods and services
consumed in the United Kingdom would prevent the United Kingdom from effec-
tively outsourcing their carbon emissions by importing those goods and services from
foreign producers not subject to the tax.

The tax rate is also critically important. Most environmental taxes are too
low to properly incentivize changes in behavior, and fail to accurately reflect the
marginal cost of nature loss to society.?®* Setting the tax rate appropriately requires
a rate commensurate with the environmental damage. Natural resource taxes must
be imposed at high rates due to the price inelasticity of demand for raw materials.*
However, this can be difficult when the damage does not have a clear market value.?*
Overcoming this uncertainty reveals the synergies between the policies proposed
in the emerging sustainable economy roadmap. Experts note that valuation can be
precise when derived from a specific environmental outcome adopted as a target,
which allows the tax rate to be set at the level needed to achieve that target.”® The
sustainable economy targets and planetary boundaries can anchor the corresponding
rates of any sustainable economy taxes.

Despite their higher rate, environmental taxes have proven beneficial to
national economies and individual firms. Environmental taxes provide a “double
dividend” benefit of revenue generation that can be used to fund transitioning to
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sustainable business practices and nature conservation or restoration efforts.?*® For
example, Denmark earmarked 100 percent of the revenue from a pesticides tax for
environmental purposes and to compensate farmers.”®” Likewise, Costa Rica’s use
of a national carbon tax illustrates the “double dividend” benefit of environmental
taxes. The revenue generated from that tax is used to fund small-scale farmers’ refor-
estation and habitat protection initiatives through a national payment for ecosystem
services program.?®® Costa Rica’s tax addresses biodiversity loss in two respects: by
mitigating climate change—a primary driver of biodiversity loss—and incentivizing
biodiversity restoration efforts. Thus, the revenue generated by the tax can in turn
be used to alleviate any costs associated with compliance with sustainable economy
policies, to assist companies with technological research and development necessary
to transition to sustainable business practices, or to fund nature preservation and
restoration. Additionally, studies show that environmental taxes stimulate job growth
when imposed with a proportionate or corollary reduction in labor taxes—often a
source of economic inefficiencies and market distortions.”® Environmental taxes
contract output and employment less than conventional taxes, such as income or labor
taxes.”® In the EU in just a four-year period from 2016 to 2020, transitioning taxes
from labor to pollution and resource use would have increased GDP by 2 percent,
created 6.6 million more jobs, and cut carbon emissions by 8.2 percent.”!

2. Subsidies

Comprehensively reforming the financial incentives that underpin economies
requires addressing subsidies that confer financial benefits for environmental destruc-
tion. Target 18 of the GBF commits states to eliminate all environmentally harmful
subsidies (EHS) by 2030.%>
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Subsidies refer to government actions that transfer financial benefits to private
activity; this covers a broad array of fiscal and other policies that transfer value
to private actors, including direct spending, tax expenditures (e.g., exemptions,
deductions, credits), extension of sovereign credit, provision of goods or services on
favorable terms, absorption of private risks, and selective regulatory exemptions.?*
EHS are “government actions that by design or effect accelerate the production
or consumption of natural resources or undermine broader ecosystems supporting
planetary health,”?** which necessarily “worsen environmental damage and slow
economic transition” to a sustainable economy.?”® The classic example of an EHS is a
subsidy directly to industries with large environmental footprints, such as extractives,
construction, and agriculture. However, there are many types of EHS, including
those that provide short term benefits rather than incentivizing needed structural
change.”® For example, subsidizing development of plastic recycling facilities may
increase reuse rates, but does nothing to disincentivize plastic use or incentivize the
growth of higher-value secondary markets.?” The urgent and transformative nature
of the change needed to transition to a sustainable economy requires addressing both
the direct and indirect subsidies that incentivize the status quo.*®

States can prioritize action in the first instance by focusing on subsidies to
particularly harmful industries driving nature loss in line with the GBF, which
requires states to “start[] with the most harmful incentives.”*® For example, agricul-
tural subsidies alone are responsible for the loss of 2.2 million hectares of forest per
year, equivalent to 14 percent of global deforestation.® This is an effective starting
point for states with biodiversity hotspots, critically important ecosystems, or higher
rates of ecosystem degradation. For instance, beef production in the Amazon receives
significant tax breaks despite being a leading driver of deforestation.?”' Likewise,
palm oil production is a well-known driver of tropical deforestation—particularly in
Indonesia and Malaysia which supply 85 percent of the global trade—and yet this
production is subsidized.>” It is, however, impossible to suggest a uniform approach
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to subsidy reform, as the specific industries driving nature loss will vary across states
and each state has a different landscape of existing direct and indirect subsidies.

The principal challenge to implementing this policy reform is lack of informa-
tion. EHS come in all forms and affect nearly all sectors of the economy.** Further,
studies of EHS are relatively nascent, including how to accurately assess the magni-
tude of those subsidies.?* This is in part the product of asymmetric information;
the industries or individual firms benefiting from EHS “will be the only party to
know the full “take” from all the various subsidy mechanisms.”* Effective subsidy
reform will therefore require each state to conduct a comprehensive assessment of
the environmental impact of its current subsidies before it can begin repealing or
reforming those subsidies.

Eliminating these subsidies would have two important effects. It would elim-
inate market distortions that incentivize environmental destruction.’*® The IPBES
concluded that states can achieve this objective without creating “competitiveness
and distributional impacts” because “empirical analysis has found little evidence” is
created by such reform.*”” Subsidy reform would also free up government funding
to dedicate to nature preservation and restoration. The United Nations estimates that
governments are spending between $500 billion and $1 trillion a year on EHS.3%
Other studies cite the figure as $1.8 trillion per year of government funds, equivalent
to 2 percent of global GDP.” Regardless, the figure is likely much higher because
estimates do not include the indirect subsidies that arise from the hidden costs of
failing to make polluters pay for their environmental externalities.’!® The IPBES
concluded that subsidy reform would “allow[] countries to compensate for the cost of
adopting environmentally friendly production and consumption behavior.”?"" Thus,
these funds could be repurposed to alleviate costs of compliance, to fund the imple-
mentation of other sustainable economy policies, or to reduce market distorting taxes.
For example, the cost of achieving the GBF’s goal of conserving 30 percent of the
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planet by 2030 only requires the funds equivalent to “less than one-third of the global
government subsidies currently supporting activities that destroy nature.”!?

In light of the many benefits of subsidy reform, it is unsurprising that it has
generated significant consensus. EHS reform has been a top biodiversity prior-
ity for the international community and is included in both the Aichi Targets and
GBF. There is also considerable private sector momentum. Seven hundred and
seventy-three institutional investors, with more than $52 trillion in assets under
management, signed a petition calling on governments to end a number of EHS,*"3
and other business and industry groups have echoed this call.>'*

C. Mainstreaming Nature

The final component of the emerging sustainable economy policy roadmap is
to assign a value to nature in the government and private sector. Target 14 of the
GBF requires States to

[e]nsure the full integration of biodiversity and its multiple values into policies,

regulations, planning and development processes, . . . strategic environmental

assessments, environmental impact assessments and . . . national accounting,
within and across all levels of government and across all sectors, . . . progressively
aligning all relevant public and private activities, and fiscal and financial flows.*'s

Three actions are essential: (1) embedding nature in national economic accounts
and decision-making, including through natural capital accounting and developing
macroeconomic metrics that internalize planetary boundaries; (2) implementing
a framework to integrate nature in private sector operations and decision-making
through nature-related risks, impacts, and dependencies reporting; and (3) imposing
corporate environmental due diligence obligations.

1. Government Nature Mainstreaming

Governments must embed nature in national balance sheets and economic
statistics and accounts, effectively integrating nature into all levels of decision-mak-
ing, such as development plans, trade or export plans, budgets, risk assessments,
procurement decisions, and measurements of national wealth and economic perfor-
mance. Nature is systemically important to the global economy: at least half of
global GDP is moderately or highly dependent on nature and the collapse of nature
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would shrink global GDP by 2.3 percent annually within this decade.’’® In effect,
ignoring nature loss risks destroying $44 trillion in economic value, or half of global
GDP, and no national economy is safe from this risk.>'” Experts agree that embed-
ding nature into national economic statistics and developing environmental-economic
metrics is necessary to avert these severe risks.>'® In addition, the IPBES concluded
that mainstreaming nature in this way results in not only better ecological and social
outcomes, but also economic outcomes.>!’

GDP is the prevailing metric that governments use to measure economic
performance, but it fails to account for environmental degradation. It measures the
monetary value of final goods and services produced in a country in a given time peri-
0d.*?* While GDP is valuable for short- term macroeconomic analysis, it was never
intended to underpin long-term analysis.**! As Section II’s deforestation example
illustrates, a country could achieve record economic growth by depreciating its assets,
but GDP would not reflect the unsustainable character of this growth.*?> GDP’s fatal
flaw is that it fails to account for natural capital depletion.’? Experts agree that this
incentivizes nature loss and significantly limits GDP’s efficacy in measuring national
economic performance.’?

There is consensus that a more holistic measure of economic performance is
required.’” The IPBES concludes that the sustainable global economy requires “a
shift beyond standard economic indicators such as [GDP] to include those able to
capture more holistic, long-term views of economics and quality of life.”* This
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is also a priority within the UN. Member States will focus on developing environ-
mental-economic metrics as part of the 2025 SNA update and, more specifically,
they will work to agree on metrics beyond GDP to ensure national decisions account
for critical sustainability considerations.’”” Many states are also reconsidering their
reliance upon traditional economic statistics and developing new economic statistics
that incorporate the value of nature.’?

There are several paths forward, broadly falling into two categories: (1) incor-
porating nature into GDP, and (2) developing environmental-economic statistics to
use instead of or alongside GDP. The first category would reform GDP to include
natural capital and ecosystem services as a core component of its calculation.’?
Experts identify two principal ways to do this. Nature can be incorporated directly
into the production function,*° or indirectly through the damage function.’*' Under
the latter approach, nature’s contribution is reflected in the damaging impact of
economic activity on nature and the consequent negative feedback from the destruc-
tion of nature to that activity.>*> However, both approaches offer an incomplete
picture. Nature would also have to be incorporated into the utility function to reflect
its direct contribution to well-being through ecosystem services.’** Experts assert that
incorporating nature directly into GDP would improve the metric’s ability to accu-
rately reflect economic performance and its dependence on nature. However, there
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remain significant data and methodology gaps that impede accurate incorporation.’*
Specifically, more research is needed into accurate valuation methodologies to assign
a monetary value to non-marketed natural resources and ecosystem services.***

Proponents have put forth differing environmental-economic metrics that can
be used instead of or alongside GDP. The Stiglitz Commission on the Measurement
of Economic Performance and Social Progress recommends a dashboard approach to
measuring economic performance, where GDP is evaluated alongside sustainability
indices that measure the monetary value of nature’s contributions.** The OECD
developed environmental-economic indicators around four key areas: (1) the envi-
ronmental and resource productivity of the economy (i.e., environmentally-adjusted
multifactor productivity growth)*’; (2) the natural asset base, covering not only
subsoil assets but also species and ecosystems; (3) the environmental dimension
of the quality of life (e.g., air quality); and (4) economic opportunities arising from
environmental protection (e.g., environmentally-related taxes and expenditure).®*
There are a number of other environmental-economic metrics that can be employed
in a macroeconomic metric dashboard.’® For example, world-renowned sustainable
economist and Oxford professor Sir Dieter Helm advocates for abandoning GDP in
favor of developing national accounts and balance sheets that assess the condition
of a nation’s assets and liabilities, including natural capital.>*® Thus, preserving and
restoring national capital would increase the value of the nation’s assets on its balance
sheet.*! Likewise, degrading nature would be reflected as a liability.>*
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Regardless of the metrics adopted, there is increasing consensus that they must
reflect a bounded economic system that internalizes planetary boundaries.’* This
requires quantifying, valuing, and internalizing these boundaries into financial and
economic metrics, either incorporating them into GDP and other existing metrics or
developing these limits as a separate metric to be used in a statistical dashboard.***
Experts conclude that this can be achieved by setting physical thresholds for differ-
ent natural resources or planetary boundaries and requiring that those thresholds
not be breached.** Scientists have identified as important biodiversity boundaries
(1) indices on biodiversity intactness; (2) species abundance or richness; (3) net
primary productivity; (4) no net loss of natural ecosystems; and (5) the Living
Planet Index—an index of mammal, bird, reptile, amphibian and fish species from
around the world.>* To operationalize ecological boundaries, sustainability thresh-
olds would be imposed to determine the maximum level of output consistent with
those thresholds.**” Sir Partha Dasgupta, renowned environmental economist and
Cambridge professor, puts forward a mathematical model operationalizing planetary
boundaries to bind economic output.**® Other experts suggest a ‘planetary account-
ing framework’ that quantifies environmental impacts and compares them to global
limits, or planetary quotas, that set sustainability limits for human activity based
on essential ecological boundaries for global environmental preservation and resto-
ration.** However, this component of nature mainstreaming is far less developed
and will require scientific and economic expertise to identify a comprehensive set of
ecological limits that accurately reflect the safe operating space for humanity. These
include how to quantify and, where relevant, value those limits; how to disaggregate
those limits to the national and sub-national levels; and how to implement these
limits in environmental-economic statistics to ensure the global economy is bounded
within them.3¥
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Operationalizing any environmental-economic metrics will require develop-
ing national natural capital accounting frameworks for both government and private
sector decision making.*' As detailed in Section II, natural capital accounting
provides a quantifiable measure of nature’s contribution to economic performance
by providing biophysical and economic data on the stock of natural resources and
the flows of resources and ecosystem services that undergird the economy. In effect,
it seeks to measure and integrate nature’s value into accounting practices, ranging
from government statistics to corporate balance sheets. Implementing a standard-
ized system of natural capital accounting is essential to mainstreaming nature in
both the public and private sectors.**> To facilitate full integration of any natural
capital accounting system, the system must be adopted uniformly across states given
the interdependence of the global economy. Such statistics therefore require the
development of consistent, accurate, and universally applicable frameworks for
natural capital and ecosystem services accounting, to accurately assess and quan-
tify nature-related dependencies, impacts, and risks.>*® While there is increasing
momentum among states and companies, natural capital accounting has not, as yet,
been comprehensively adopted across economies and industries. The UN-SEEA
framework has the most traction, being used to develop macroeconomic measures
that integrate nature.’*

There is significant momentum to develop natural capital accounting systems.
As 0f 2022, forty-one countries use the UN-SEEA, including France, Germany, Italy,
Netherlands, New Zealand, and Sweden.>® Further, some of these countries used it
to develop environmental-economic metrics. For example, New Zealand’s Living
Standards Framework is an inclusive wealth measurement that integrates measures
of natural capital.®” China developed Gross Ecosystem Product (GEP), which uses
market prices and surrogates for market prices to calculate the accounting value of
ecosystem services and aggregate them into a measure of the contribution of ecosys-
tems to the economy.’® The United States is also taking significant steps to integrate
nature into traditional measurements of economic activity. In January 2023, at the WEF
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annual gathering, U.S. Special Envoy for Climate Change, John Kerry, announced
the Biden Administration’s National Strategy to Develop Statistics for Environmental-
Economic Decisions.>® The strategy establishes a “pathway to bring nature into the
national economic accounts by developing natural capital accounts supported by envi-
ronmental-economic statistics.””® National, regional, and state-level statistics will be
developed and included in the framework.**! The United States will use the UN-SEEA
to develop a macroeconomic dashboard that complements GDP with environmen-
tal-economic statistics that treat nature as an economic “asset and incorporate[] these
natural assets on the national balance sheet.”*®> The strategy will embed nature in the
national economic accounts®®® and the “broader U.S. econom[y].”*

2. Private Sector Nature Mainstreaming

Mainstreaming nature in private sector operations and decision-making will
require two reforms: (1) establishing a standardized framework for nature-related
financial disclosures; and (2) imposing nature-related due diligence obligations.

1. Nature-Related Financial Disclosures

There is broad consensus that a sustainable global economy will require states
to mandate that companies and financial institutions embed nature within their oper-
ations throughout their value chain. Target 15 of the GBF commits states to “[t]ake
legal, administrative or policy measures” to require businesses to “regularly monitor,
assess, and transparently disclose their risks, dependencies and impacts on” nature
“along their operations, supply and value chains and portfolios.”

Nature-related disclosures place nature at the center of financial risk assessment
to align firm financial and environmental performance. A number of frameworks
have emerged to assist companies in making these disclosures. For example, the
International Sustainability Standard Board (ISSB) announced that it will expand its
climate-related disclosure standard to include biodiversity.’ Likewise, the Global
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Reporting Initiative proposed a new biodiversity standard requiring companies to
report on biodiversity impacts throughout their supply chains and disclose drivers of
biodiversity loss.**” Broadly, these frameworks require companies to disclose three
types of nature-related risks: physical, transition, and systemic.>®® Physical risks
arise from nature dependencies and the consequent financial impact of changes in
natural capital *®® Transition risks arise from the transition to a sustainable economy,
such as cost of compliance with new regulatory policies or changes in market senti-
ments.’”® Systemic risks reflect the nature-related impacts and dependencies that
extend through an entire economic system and the associated systemic risk if natural
capital is degraded or lost.’”!

The Taskforce on Nature-Related Financial Disclosures (TNFD) has the most
global traction.’” It is modeled after the Taskforce on Climate-Related Financial
Disclosures,’”® with the goal of developing a risk management and disclosure
framework for companies and financial institutions to report on nature-related risks,
dependencies, and impacts along their value chains and portfolios.’” The TNFD
provides detailed guidance across four categories of disclosure: governance, strategy,
risk management, and metrics and targets. It recommends companies disclose (1) how
the organization’s governance system takes account of nature-related risks, impacts,
and opportunities; (2) the integration of actual and potential impacts of nature-re-
lated impacts, risks, and opportunities in their businesses, strategy, and financial
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planning; (3) how the organization identifies, assesses, and manages nature-related
risks within its overall risk management approach; and (4) the qualitative and quan-
titative performance metrics and targets used to assess, manage, and mitigate those
risks, impacts, and dependencies.’”> The first category requires firms to describe
the board’s oversight of nature-related risks and opportunities, as well as manage-
ment’s role in assessing and managing those risks and opportunities.’”® The second
category requires firms to describe the nature-related dependencies, impacts, risks,
and opportunities the organization has identified over the short, medium, and long
term, as well as their impact on the organization’s businesses, strategy, and financial
planning.’”” This incorporates both the financial materiality of nature-related risks
resulting from dependencies on nature, as well as the adverse environmental impacts
resulting from an entity’s activities.’’® The third category requires disclosure of the
organization’s processes for identifying, assessing, and managing nature-related
dependencies, impacts, risks, and opportunities, as well as their integration within the
organization’s overall risk management.?” The fourth category requires disclosure of
the metrics that the organization (1) uses to assess and manage nature-related risks in
line with its strategy and risk management process; (2) the metrics used to assess and
manage direct, upstream and, if appropriate, downstream dependencies and impacts
on nature; and (3) the targets the organization sets to manage nature-related risks and
impacts, as well as performance against those targets.3*

These or similar nature-related disclosures would not only help to embed nature
within a company or financial institution’s balance sheet but also correct for the
market’s failure to account for the significant material risks generated by environ-
mental degradation. The International Financial Reporting Standards’ (IFRS) ISSB
notes a firm’s nature-related risks and impacts “could reasonably be expected to
affect an entity’s cash flows, its access to finance and cost of capital over the short,
medium and long term.”*! These risks are currently left off firm balance sheets to
the detriment of individual firms and the economy as a whole. Requiring firms to
report on these risks, impacts, and dependencies would force them to embed nature
within their strategy, risk management, and capital allocation decisions. Further,
disclosing this information on the firm’s balance sheet both enables the market and
investors to more accurately assess nature-related risks when making investment and
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pricing decisions and equips shareholders with the information needed to advocate
for mitigation of a firm’s nature-related risks and impacts.

While private sector mainstreaming faces similar methodological challenges as
government mainstreaming, there are enough reliable metrics for firms to act now.**
Effectively operationalizing data on nature-related risks, impacts, and opportunities
requires translating it into financial values.®* As discussed, the UN-SEEA provides
a starting point to develop reliable, standardized environmental-economic metrics.
The TNFD represents a similar starting point for the private sector to measure and
disclose their nature-related risks, impacts, and dependencies. After a years-long
process of iteration with feedback from nearly all sectors and industries, the TNFD
has also provided workable metrics to support private sector nature mainstreaming.3%
The TNFD uses metrics already in use by market participants through leading interna-
tional financial institutions, including the IFRS, Sustainability Accounting Standards
Board, and GRI.3¥ This is important to prevent a fragmented system for assessing,
monitoring, and reporting on nature-related risks and impacts. As discussed, States
are also developing such metrics. Ultimately, more investment in developing and
improving environmental-economic metrics, including financial valuation, is needed
and will likely be accelerated through refinement in practice.’¢

Progress on nature-related reporting has been limited to voluntary initiatives,
but there is growing momentum to implement mandatory corporate disclosure frame-
works. One hundred and twenty-six financial institutions representing some €18.8
trillion in assets signed on to the Finance for Biodiversity Pledge, which commit-
ted each institution to set science-based targets and publicly report on biodiversity
impacts within their portfolios.*®” More than 330 business and financial institutions
from fifty-two countries with combined revenues of more than US$1.5 trillion signed
on to Business for Nature’s “Make it Mandatory” pledge urging world leaders to
adopt a mandatory nature-related financial disclosure requirement for companies.**
Nature Action 100 investors representing over US$27 trillion in assets under manage-
ment or advice are currently calling on one hundred major companies to assess and
publicly disclose their nature-related dependencies, impacts, and risks.*® BlackRock,
the world’s largest asset management firm, is asking companies “to have clear action
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plans to mitigate climate and natural capital risks.”* It asks companies to disclose
how natural capital risks might affect their operations and long-term strategy, to
explain how it is incorporating sustainable business practices, and to establish
programs for the conservation of resources upon which it depends.*' As of January
2024, over 300 companies and financial institutions adopted the TNFD and will begin
making nature-related disclosures by the 2024 fiscal year.’*?

Governments have shown similar ambition. For example, more than twenty
jurisdictions, representing nearly 55 percent of global GDP and more than 40 percent
of global market capitalization, have decided to use the ISSB’s sustainability stan-
dards or are introducing their own frameworks.’* The EU adopted the Taxonomy
Regulation establishing a taxonomy that defines the set of economic activities
considered to be environmentally sustainable.®® Companies and financial institu-
tions falling within the regulation’s scope must report on their degree of alignment
with the taxonomy.*” Similar taxonomies have been developed in Colombia and
Mexico.>*® Taxonomies identify harmful business activities that contribute to high
levels of nature-related risk, which thereby directs regulatory authorities to phase
out the financing of those activities. In effect, this redirects the economy to reduce
drivers of nature loss and to incentivize sustainable economic activity. Another
important reform is the EU’s Corporate Sustainability Reporting Directive (CSRD),
which requires large EU companies and non-EU companies with a significant pres-
ence in the EU or with securities listed on an EU-regulated market to report on their
business strategy and resilience of their business model to environmental risks and
impacts.**” The CRSD will also require companies to report on their sustainability
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targets and transition plans to ensure their business model and strategy is compatible
with the transition to the sustainable global economy, limiting climate change to
1.5°C consistent with the Paris Agreement, and achieving climate neutrality by 2050,
in line with the European Climate Law.*®® The CSRD is a useful model for analo-
gous regulation in other states and can be further strengthened by requirements to
adopt and publicly report on sustainable economy targets and action plans, including
incorporating national sustainable economy targets and any targets set forth in the
SGE framework convention.

2. Environmental Due Diligence

The final component of the emerging sustainable economy roadmap is corporate
environmental due diligence.*” Nature-related disclosures are insufficient without
due diligence legislation requiring companies and financial institutions to develop
detailed systems for identifying, preventing, mitigating, and redressing environmen-
tal risks and impacts.*® Moreover, these due diligence obligations provide significant
benefits to companies for mitigating adverse impacts, reducing costs, strengthening
risk-management of company-specific business and operational risks, and reducing
exposure to systemic risks.*!

Effective environmental due diligence has several essential components. The
OECD’s Guidelines for Multinational Enterprises recommends states adopt due

Need to Know, Harv. L. ScH. Forum oN  Corp.GOVERNANCE (Aug. 23, 2022), https://corpgov.law.
harvard.edu/2022/08/23/eu-corporate-sustainability-reporting-directive-what-do-companies-need-
to-know/ [https://perma.cc/Q2S8-52KU] (“The Draft Directive defines an “established business
relationship” as a direct or indirect relationship that is expected to be lasting and “which does
not represent a negligible or merely ancillary part of the value chain”. This includes contractors,
subcontractors and other entities in the supply chain.”).

398. Id.

399. See, e.g., G20 Leaders’ Declaration, Shaping an Interconnected World, Hamburg
(Jul. 8, 2017) https://ec.europa.cu/commission/presscorner/detail/en/STATEMENT 17 1960
[https://perma.cc/X57S-6KEX]; G7 Leaders’ Declaration, Schloss Elmau, Germany, SUSTAINABLE
DEVELOPMENT https://sustainabledevelopment.un.org/content/documents/7320LEADERS%20
STATEMENT_FINAL CLEAN.pdf [https://perma.cc/U4Y X-EXRF] (last visited Nov 29., 2024).
(discussing the need for due diligence for human rights and environmental impacts); OHCHR,
Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment
of a safe, clean, health and sustainable environment, David R. Boyd (Special Rapporteur on the Issue
of Human Rights Obligations Relating to the Enjoyment of a Safe, Clean, Healthy and Sustainable
Environment), Business, planetary boundaries, and the right to a clean, healthy and sustainable
environment, UN Doc. A/HRC/55/43 (Jan. 2, 2024).

400. Mark Carney, among others, has emphasized the need for disclosure efforts to be
complemented by both risk management and portfolio alignment. See Mark Carney, “The Road to
Glasgow,” BANK oF ENGLAND, https://www.bankofengland.co.uk/-/media/boe/files/speech/2020/the-
road-to-glasgow-speech-by-mark-carney.pdf [https://perma.cc/SMZV-ZXHS]; see also Aligning
Global Finance with Nature’s Needs: A Framework for Systemic Change, NATURE FINANCE, https://
www.naturefinance.net/resources-tools/aligning-global-finance-with-natures-needs-a-framework-
for-systemic-change/ [https://perma.cc/BTH3-W33J].

401. OECD Due Diligence Guidance for Responsible Business Conduct, OECD 16 (2018),
https://mneguidelines.oecd.org/OECD-Due-Diligence-Guidance-for-Responsible-Business-
Conduct.pdf [https://perma.cc/4CYY-P23N].
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diligence legislation requiring companies to “establish and maintain a system of
environmental management” that includes “collection and evaluation of adequate
and timely information regarding the environmental . . . impacts of their activities”
and “establishment of measurable objectives and, where appropriate, targets for
improved environmental performance and resource utilization, including periodically
reviewing the continuing relevance of these objectives,” and dictating that “where
appropriate, targets should be consistent with relevant national policies and interna-
tional environmental commitments.”** Companies must also regularly monitor and
verify “progress toward environmental objectives or targets” and “continually seek to
improve corporate environmental performance, at the level of the enterprise and . . .
supply chain, by” developing “products or services that have no undue environmental
impacts” and “can be reused [or] recycled.”® Finally, companies must “explor|e]
and assess[] ways of improving the environmental performance of the enterprise over
the longer term.”* Industry groups and other stakeholders have called upon states
to adopt legislation imposing such due diligence obligations, which could require
setting binding sustainable economy targets, developing action plans and timelines
to achieve those targets, and reporting on compliance.*” As the OECD guidelines
indicate, the policy reforms identified in the international and national policy road-
maps are not independently sufficient; their effectiveness is interdependent. The SGE
framework convention sets the global targets and inviolable planetary boundaries that
are then disaggregated and adopted at the national level. In turn, those international
and national targets inform the content of private sector due diligence obligations.
Further, due diligence forces companies and financial institutions to develop action
plans and time-bound interim targets to achieve their overarching sustainable econ-
omy targets, which, as discussed, is essential to implementing those targets.
Effective due diligence legislation must have a broad scope balanced by the
principle of proportionality to ensure compliance is feasible. The legislation’s scope
should be broad enough to include as many companies and/or types of economic
activity as possible, including extraterritorial application and industries with a high
probability of negative environmental impacts.* For instance, the United Kingdom’s

402. OECD Guidelines for Multinational Enterprises, OECD 42 (2011), http://dx.doi.
org/10.1787/9789264115415-en.

403. Id. at 33-34.

404. Id. at 42-43.

405. See, e.g., WBCSD, Roadmaps to Nature Positive: Guidelines to accelerate business
accountability, ambition and action for a nature positive future 7-11 (2022), https://www.wbcsd.
org/wp-content/uploads/2023/09/WBCSD-Roadmaps-to-Nature-Positive-Guidelines 9Dec22.
pdf [https://perma.cc/JARS-9PT6]; Policy Trends in Environmental Due Diligence, OECD
(2021), https://mneguidelines.oecd.org/policy-trends-in-environmental-due-diligence.pdf [https://
perma.cc/U7RK-3FJX] (identifying emerging environmental due diligence requirements in the
United Kingdom, France, Japan, the Netherlands, Germany, Switzerland, and the EU); OECD,
BiopiversiTY, NATURAL CAPITAL AND THE EcoNomy: A Poricy GUIDE FOR FINANCE, EcoNomiCc AND
ENVIRONMENT MINISTERS, supra note 56, at 43-46.

406. Jon McGowan, After Delays, EU Approves Corporate Sustainability Due Diligence

Law, ForBes (Mar. 15, 2024), https://www.forbes.com/sites/jonmcgowan/2024/03/15/after-delays-
eu-approves-corporate-sustainability-due-diligence-law/?sh=1c03d6287{33 [https://perma.cc/
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due diligence obligations on forest risk commodities has broad remit, covering all
“commercial activity.”*’ By contrast, to achieve political consensus, The EU’s
Corporate Sustainability Due Diligence Directive’s (CSDDD) scope was narrowed by
30 percent to only include about 0.05 percent of the businesses operating in the EU,
undermining its ability to comprehensively address nature loss.*® The legislation’s
broad applicability can be balanced by the principle of proportionality that allows
the company to prioritize which environmental risks it addresses. This ensures the
legislation is not unduly burdensome on covered companies, allowing them to focus
resources on the most acute environmental impacts. However, prioritization is only
preferable where addressing all impacts is not feasible, and once the company has
addressed the more significant impacts, the enterprise should move on to address
remaining impacts.*® The burden of compliance can be further eased by providing
incentives for progressively increasing ambition, such as tax breaks, government
procurement advantages, and tethering variable remuneration of corporate directors
to their achievement of pre-established mandatory sustainability targets—incentiviz-
ing those with the greatest influence over companies to prioritize action.*!°
Consistent with the OECD’s guidance, the due diligence legislation must
require firms to set and disclose sustainable economy targets, timelines, and action
plans to achieve those targets.*!! Thus, companies and financial institutions must
set time-bound, science-based, and quantitative sustainable economy targets to
address their specific nature impacts, as well as corresponding action plans to achieve

GK9Q-ZGU2].

407. Due Diligence on Forest Risk Commodities, U.K. DEPARTMENT FOR ENVIRONMENT AND
RuUrRAL AFFaIRs, https://consult.defra.gov.uk/eu/due-diligence-on-forest-risk-commodities/ [https:/
perma.cc/YS5GG-7V4F] (last visited Nov. 29, 2024); Designing Due Diligence: How Policymalkers
and Businesses Can Effectively Turn Legislation Into Action on Deforestation and Conversion,
WWF 13 (2022) https://www.wwf.org.uk/sites/default/files/2022-03/WWF-UK_Designing%?20
Due%20Diligence%20-%20Final%20.pdf [https://perma.cc/FC96-X88X].

408. David R. Boyle and Stephanie Keene, Essential elements of effective and equitable human
rights and environmental due diligence legislation, OHCHR 14-16 (2022) https://www.ohchr.org/
sites/default/files/documents/issues/environment/srenvironment/activities/2022-07-14/20220713-
SR-Environment PolicyBriefingNr3.pdf [https://perma.cc/Z45X-WBHX]; Jon McGowan, After
Delays, EU Approves Corporate Sustainability Due Diligence Law, ForBes (Mar. 15, 2024), https://
www.forbes.comy/sites/jonmcgowan/2024/03/15/after-delays-eu-approves-corporate-sustainability-
due-diligence-law/?sh=1c03d6287f33 [https://perma.cc/SMHE-NQJE].

409. OECD Due Diligence Guidance for Responsible Business Conduct, supra note 402, at
17.

410. David R. Boyle and Stephanie Keene, Essential elements of effective and equitable human
rights and environmental due diligence legislation, OHCHR 19 (2022) https://www.ohchr.org/sites/
default/files/documents/issues/environment/srenvironment/activities/2022-07-14/20220713-SR-
Environment PolicyBriefingNr3.pdf [https://perma.cc/ZBQ9-8X6P].

411. Roadmaps to Nature Positive: Guidelines to accelerate business accountability, ambition
and action for a nature positive future, WBCSD 18 (2022), https://www.wbcsd.org/wp-content/
uploads/2023/09/WBCSD-Roadmaps-to-Nature-Positive-Guidelines 9Dec22.pdf [https://perma.
cc/9N94-FQMN] (advocating for companies to adopt nature positive roadmaps implement nature
positive targets that they have committed to).
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those targets.*'? Once a firm understands its nature-related risks, dependencies, and
impacts, it can set measurable and time-bound objectives based on the best available
science that allow the company to align its operations within planetary boundaries.*'?

National and international sustainable economy targets can have an important
coordinating effect for private sector targets. As evidenced by the EU’s environmen-
tal regulations, national and international targets can serve as the yardstick against
which national efforts are assessed, and help to harmonize efforts across countries,
sectors, and industries.** For example, a binding international target to halve global
ecological footprint by 2030 would translate to a national target of halving the
national footprint by 2030, and private actors, to be in line with that target, would
likewise seek to halve their footprints within the same time frames. The CSDDD
exemplifies this approach.*® It requires in-scope companies to adopt a plan to ensure
their operations are compatible with the transition to a sustainable economy and with
the Paris Agreement’s 1.5°C temperature target.*® Thus, legally binding sustainable
economy targets at all levels would harmonize actions across all economies and
sectors towards a sustainable global economy.

The Science Based Targets Network (SBTN), one of the leading organizations
providing technical guidance on nature targets, has published a set of interim targets
that companies can set consistent with the best available science on nature loss and

412. What are SBT's?, ScIENCE BASED TARGETS NETWORK, https://sciencebasedtargetsnetwork.
org/about/what-are-sbts/ [https:/perma.cc/6X4R-F3JP] (last visited Nov. 29, 2024).

413. Id.

414. Proposal to Establish a Roadmap to a Nature Positive Economy, WWF 4 (2022) https://
wwf.panda.org/wwf news/?5681466/Nature-Positive-Economy-Roadmap (arguing for “binding
global nature recovery targets/goals, to provide the overarching framework needed to drive a
globally coordinated response across public and private actors [equivalent to the Paris Agreement for
net zero).); see also Roadmaps to Nature Positive: Guidelines to accelerate business accountability,
ambition and action for a nature positive future, WBCSD 7—-11 (2022), https://www.wbcsd.org/
wp-content/uploads/2023/09/WBCSD-Roadmaps-to-Nature-Positive-Guidelines_9Dec22.pdf
[https://perma.cc/8L5W-SR65].

415. The CSDDD was approved by the European Parliament on April 24, 2024 and finally
approved by the European Council on May 24, 2024. It will take effect shortly after its publication
in the EU’s Official Journal. See Mark Segal, EU Parliament Adopts Environmental, Human
Rights Sustainability Due Diligence Law, ESG Topay (Apr. 24, 2024), https://www.esgtoday.
com/eu-parliament-adopts-environmental-human-rights-sustainability-due-diligence-law/ [https://
perma.cc/4RET-HA9Z]; Samantha Rowe et al., European Union Finally Adopts Corporate
Sustainability Due Diligence Directive, DEBEVOISE IN DEPTH (Jun. 17, 2024), https://www.debevoise.
cony/insights/publications/2024/06/european-union-finally-adopts-corporate-sustain [https://perma.
cc/26HX-RT5X].

416. Johannes Weichbrodt and James Ford, EU Publishes Draft Corporate Sustainability Due
Diligence Directive, HArv. L. ScH. Forum oN Corp.GOVERNANCE (Mar. 15, 2022), https://corpgov.
law.harvard.edu/2022/03/15/eu-publishes-draft-corporate-sustainability-due-diligence-directive/
[https://perma.cc/59MC-MQW6]; Eduoard Gergondet et al., Human Rights and the Environment:
What to Expect from the Corporate Sustainability Due Diligence Directive?, MaYER BROwN (Mar.
19, 2024), https://www.mayerbrown.com/en/insights/publications/2024/03/human-rights-and-the-
environment--what-to-expect-from-the-corporate-sustainability-due-diligence-directive  [https://
perma.cc/785J-F2RC].
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aligned with the GBF’s goal of nature positivity by 2050." The guidance offers
quantifiable, timebound targets, as well as suggested metrics for assessing progress.*!®
The suggested targets include zero deforestation from 2020 in all corporate supply
chains, measured by hectares of deforestation and/or conversion; zero conversion
from 2020 of all natural habitats; zero conversion from 2020 of all areas that meet the
criteria for a key biodiversity area; reducing value chain greenhouse gas emissions
by 50 percent by 2030 and by 90 percent by 2040; and from present, increasing areas
under restoration in all ecosystems, in line with targets set in the GBF, measured by
percentage of surface under restoration in each ecosystem.*'* Another example of a
sustainable economy target is the “No Net Loss” or “Net Positive Impact” objectives,
which are clear, measurable objectives for companies and financial institutions to
ensure that the negative nature-related impacts of their operations or portfolios are
either balanced or outweighed by biodiversity or nature gains.**

Despite its narrow scope of applicability, the CSDDD is an instructive example.
To be effective, due diligence legislation must require aligning business activities
with major international environmental agreements, such as the Paris Agreement,
the CBD and GBF, and any SGE framework convention.*?! The CSDDD requires
in-scope companies to identify actual or potential environmental impacts arising from
their own operations, those of their subsidiaries and from their established business
relationships throughout their value chains; prevent potential adverse impacts and
bring actual adverse impacts to an end; and adopt a plan to ensure a company’s busi-
ness model and strategy is compatible with the transition to a sustainable economy
and with limiting global warming to 1.5°C in line with the Paris Agreement.*** It goes
further, requiring companies to adopt climate transition plans in line with the 1.5°C
temperature target, which must contain: (1) time-bound emission reduction targets
based on conclusive scientific evidence; (2) a description of decarbonization “levers”
identified and key actions planned to reach the climate targets; (3) an explanation
and quantification of investments and funding to support implementation of the plan;
and (4) a description of the company’s administrative, management, and supervisory

417. SBTN’s  Target-Setting Process, ScCIENCE Basep TARGETS NETWORK, https:/
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bodies overseeing implementation.** The transition plans must then be updated every
twelve months to report on progress towards the identified targets.*** Other countries
can use the CSDDD as a model to require firms to adopt and public report on their
compliance with a sustainable economy transition plan and to ensure their business is
aligned with corresponding international and/or national sustainable economy targets
and planetary boundaries.

While the CSDDD offers a useful starting point, effective legislation requires
rigorous enforcement mechanisms. The CSDDD fails to impose any penalty on
non-compliance with the requirements to establish transition plans in line with
the Paris Agreement because those obligations are excluded from the core duties
specified in Articles 4 to 11 of the regulation.*> Effective due diligence legislation
must establish a range of judicial and administrative remedies for noncompliance,
including administrative, civil, and criminal remedies.*?® In particular, the competent
enforcement authority must be authorized to seek injunctive relief, restitution orders,
administrative orders suspending relevant operating licenses, civil and criminal
compensation payments, reparations to affected populations, environmental rehabil-
itation orders, and guarantees of non-repetition.*”’ Further, the enforcement authority
must be properly resourced to be able to provide sufficient oversight and vigorous
enforcement efforts.*”® Beyond the remedial powers of the enforcement authority,
the punishment must be significant enough to successfully deter non-compliance.
This is particularly important when determining the fine amount. Fines are often too
low to deter non-compliance—to be effective, they need to pose a genuine economic
risk to the company.*”® Fixed fines are often too small or disproportionately impact
small or medium-sized enterprises. Fines as a percentage of profit are more effective
because they impose a proportionate economic cost on large actors.**® The CSDDD
imposes pecuniary penalties of up to 5 percent of the net worldwide turnover of
the company.®! In practice, fines are more effective when combined with the other
disruptive measures previously mentioned, including suspension of operations and
corporate director civil and criminal liability.*?
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V.  CONCLUSION

This article has established that nature loss is caused by the current unsustain-
able global economy and that maintaining this system presents catastrophic risks. As
Sir Dieter Helm observed, “[i]t is pretty clear to everyone that the current pathway
is not sustainable. What follows, if this is true, is that it will not be sustained.”**?
So, “we can either act now and head off further damage, or we can live with the
consequences as and when our economic way of life is no longer sustained.”** States
and the private sector alike recognize the need to transition to a sustainable global
economy. Consistent with international, science-backed consensus, there are two
fundamental components to the sustainable global economy: (1) properly pricing
nature, and (2) internalizing ecological limits. This article has reviewed the emerging
policy roadmap to achieve the sustainable economy at both the international and
national levels.

Achieving the sustainable global economy will require transformative change
within this decade; this change is not only necessary but can increase prosperity
beyond the status quo. Nature is the economy’s most valuable asset, providing
services worth at least $125 trillion per year, globally.**® Taking the necessary steps
to preserve and restore this uniquely valuable asset will translate into enormous
economic gain. The WEF estimates that implementing sustainable economic policies
will create over $10 trillion in economic opportunity and 395 million jobs by 2030.4¢
More modestly, the World Bank concluded that implementing policies that mitigate
nature loss will deliver economic gains on the order of up to US$150 billion in global
GDP increases by 2030.%7 A narrower study found that restoring biodiversity-rich
land across a mere 10 percent of Europe’s territory would cost US$167 billion, but
this investment would generate benefits valued at around $12 trillion.*® This is a
cost-benefit ratio of 1:12. These immense macroeconomic benefits translate into
firm-level gains. Many sustainable global economy policies have a larger return
on investment than environmentally-degrading policies and can generate an annual
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benefit of $700 billion.**° In addition, studies show that firms that embed nature
within their operations and accounting outperform their peers in terms of revenue,
earnings, investments, and job growth.*® Consumers and investors are not blind to
the significant risk of continued nature loss. In recognition of these catastrophic risks,
their preferences are shifting, creating a $10.1 trillion commercial opportunity each
year for companies that transition to nature-positive pathways.*!

In short, transformative change is needed and time is running out to make that
change. While states and the private sector are beginning to act, it is not enough.
Much more is needed much faster to avert global economic and ecological catastro-
phe. The old adage popularized by Parisian student protestors rings true: “Be
realistic, demand the impossible.”**?
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