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ABSTRACT

As Muslims continue to settle in this country, there are a number of unique
challenges that emerge in the criminal legal system, religious freedom, and much
more. But one often overlooked question is that of the dietary rules and require-
ments that many Muslims adhere to. Many are familiar with the halal carts on
street corners in major cities but are unaware of the intricacies of halal food
doctrine and the associated regulatory and monitoring schemes in place. While
it may be inconsequential to many, for Muslims, the principles of permissible
and impermissible food are essential to understand and practice. However, in a
secular nation like the United States, parsing what is or is not religiously com-
pliant can be difficult and may leave room for deception and fraud. With that in
mind, this Comment considers the current regulatory framework and identifies
its shortcomings, proposing reforms in three distinct areas: inspection, certifica-
tion, and labeling. These reforms form a quasi-public, quasi-private scheme that
mirrors best practices as learned from the Kosher regulatory system, interna-
tional examples, and state practices. This Comment hopes to begin conversation
around halal products and how best to protect consumers through transparency
and detection of fraud. As this country continues to add to its rich cultural,
ethnic, and religious diversity, these questions become increasingly complex,
but the basic principles of consumer protection and integrity in food production,
certification, and the labeling process translate to a need for substantive reform.
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INTRODUCTION

If you have ever been to Manhattan, chances are you have seen a bright
yellow logo on a somewhat innocuous food truck on the corner of East 53 Street
and 6™ Avenue.! The Halal Guys food truck is a staple of the city. A long line
of customers may be found at any time of day along Avenue of the Americas
waiting for the truck’s famous chicken over rice, slathered with red and white
sauce, often paired with a lukewarm Pepsi. Halal Bros, [an insert what type of
establishment] exists as a similar icon in Austin, Texas, a favorite of college stu-
dents and often the first recommendation given to out-of-town visitors.> The
halal food craze has spread across the country.’

1. A Visual Timeline of the Halal Guys’ History Since 1990, THE HaLaL Guys (Nov. 27.
2020), https://thehalalguys.com/a-visual-timeline-of-the-halal-guys-history-since-1990.

2. Halal Bros, THE HaLAL BRros, https://thehalalbros.com (last visited Oct. 24, 2021).

3. Spotlight On: NYC's Halal Cart Craze, SToRY BANK (Mar. 24, 2016), https:/www.
mostresource.org/storybank/spotlight-nycs-halal-cart-craze.
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Despite that, few likely know how halal food is defined by religious law or
the the regulation and monitoring procedures that govern kalal production and
labeling. Being unaware of these laws and procedures is inconsequential for a
great many—halal restaurants are just another spot to grab a bite to eat. But
for Muslims, the word halal is linked to a vast code that dictates what can and
cannot be eaten.* For Muslims living in the West, complying with Aalal require-
ments is a matter of following the Islamic code and remaining vigilant about the
production and labeling process. Between 2000 and 2010, Islam was the fast-
est-growing religion in the country.’ Since 9/11, there has been a 160 percent
increase in the number of Muslims living in the United States; tallied in at 2.6
million nine years ago.® Some researchers estimate that as many as eight million
people in the United States are Muslim today, with around 75% of these adhering
to Islamic dietary restrictions.’

The population of Muslims in the West continues to grow. The reli-
gious-food regulatory framework will continue to be challenged with questions
of how to ensure access to food that is religiously compliant for different faiths.
Besides the religious angle, there is a substantial economic impact at stake. The
domestic halal food market is currently estimated at over $20 billion a year.?
Globally, the estimated value is projected to reach $3 trillion by 2023.°

There are three areas of the regulatory scheme ripe for improvement: the
meat inspection phase, certification bodies, and state labeling protocols. This
Comment examines reforms to serve the growing population of Muslims.
Collectively, these form a quasi-public, quasi-private scheme meant to take
advantage of the public arm’s longevity and the private sector’s resources and

4.  See generally ABpUL HADI AL-HAKIM, A CODE OF PRACTICE FOR MUSLIMS IN THE WEST
IN ACCORDANCE WITH THE EDICTS OF AYATULLAH AL-UDMA AS-SAYYED ALI AL-HUSAINI AS-SEESTANI
(Sayyed Muhammad Rizvi trans., Ansariyan Publications 2006) (an example of a handbook
authored by an Ayatollah containing rules for various Islamic practices including prayer,
fasting, and food and drink edicts).

5. Meghan Neal, Number of Muslims in the U.S. Doubles Since 9/11, N.Y. DALY NEws
(May 3, 2012), http://www.nydailynews.com/news/national/number-muslims-u-s-doubles-
9—11-article-1.1071895 (citing to the 2010 U.S. Religion Census).

6. Id

7. Rain Levy Minns, Note, Food Fights: Redefining the Current Boundaries of the
Government s Positive Obligation to Provide Halal, 17 J.LL & PoL. 713, 717 (2001).

8. See Caroline Scott-Thomas, US Halal Market Largely Untapped, Foob NAVIGATOR-
USA (Mar. 25, 2012), https://www.foodnavigator-usa.com/Article/2012/03/26/US-halal-
market-opportunities-largely-untapped. The number of restaurants and establishments serving
halal food has increased dramatically in the United States. See, e.g., U.S. DEP’T OF STATE,
Bureau of INT’L INFO. PROGRAMS, Certified Halal in the USA (July 2012), https://static.america.
gov/uploads/sites/8/2016/03/Certified-Halal-in-the-USA English 508.pdf.

9. SaLaam GATEWAY, State of the Global Islamic Economy Report 2018/19: Islamic
Economy Marks Steady Growth (Oct. 28, 2018), https://www.salaamgateway.com/en/story/
stateoftheglobal islamiceconomyreport 201819 islamic_economymarkssteadygrowth-
SALAAM28102018080936.
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innovation. This private-public partnership has been successfully employed in
the Netherlands’ ialal food regulation, which provides a viable example/model
for managing this relationship.'® Applying these principles here, this Comment
proposes the following reforms:
As to inspection:
* Expanding the U.S. Department of Agriculture (USDA)’s mandate to have
authority to examine and report on facilities engaging in ritual slaughter; and
» Establishing a commission to lay out a halal gold standard to be
employed/used by the USDA and private certifying bodies in inspecting
slaughterhouses.
As to certification:
» Adoption of an Australia-style certification statute to regulate how halal
food is identified and represented; and
* The creation of two-tiered, centralized certification bodies to monitor and
govern the certification process in the United States.
And, as to labeling:
* Implementation of state-level protections; and
» Expansion of existing protections that encourage transparency in produc-
tion protocols.
This Comment aims to dissect the U.S. regulatory scheme on /4alal food.
Part II begins by laying out the religious rules that define halal. Part 111 spurs
a discussion on the current regulatory framework that affects halal food and
labeling in the United States. Part IV lays out the scope of the solutions pro-
posed in this Comment. Part V discusses reforms to the inspection, certification,
and labeling protocols meant to protect consumers of Aalal products. Part VI
briefly points out other areas of future research and improvement in the halal
food industry. Finally, Part VII discusses the Establishment Clause and its rela-
tion to the proposed reforms.

1. RELIGIOUS BACKGROUND

Religious law concerning dietary edicts is common in many faiths, includ-
ing Islam, Christianity, Judaism, Buddhism, and Hinduism."" In Islam, the source
of these edicts derive from texts such as the Holy Qur’an (the religious text for
Muslims) and sayings of the Prophet known as hadith, which are written sayings
and practices of the Prophet passed down over time.'? The interpretation of these
sources varies wildly across schools of thought.”® For this Comment, I examine

10. Tetty Havinga, Regulating Halal and Kosher Foods: Different Arrangements
Between State, Industry and Religious Actors, 3 Erasmus L. Rev. 241, 243 (2010).

11. Id. at 256 n.242.

12. Axl Campos Kaminski, The “Stunning” Reality Behind Halal Meat Production, 9
EnvTL. & EarTH L.J. 32, 33-34 (2019).

13. Id.
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the views of contemporary Shi’ah scholars regarding what constitutes halal,
specifically the book of law authored by Grand Ayatollah Sayyid Ali al-Sistani,
entitled Islamic Laws."* The Comment focuses on Shi’ah jurisprudence to define
a clear scope for the discussion, but the benefit of the reforms would be translated
to any school of Islam.

A verse from the Qur’an reads: “[Let the human being] think about (how We
produce) his food.”!> Such verses urge believers to observe and think about their
food and drink carefully.'® The Islamic framework emphasizes the importance
of purity in one’s food.!” Another verse in the Qur’an mentions the centrality of
this concept: “It is Allah who has created the earth as a place for you to live and
the sky as a dome above you. He has shaped you in the best form and has pro-
vided you pure sustenance. That is Allah, your Lord. Blessed is Allah, the Lord
of the universe.”"®

What one consumes beliefs, spirituality, and even personality.”” The fol-
lowing discussion regarding the integrity of the religious food monitoring system
involves providing respect for the religious beliefs of millions of people in
this the West.

Permissible foods are deemed /halal, and impermissible foods are deemed
haram.® The intricacies of this body of religious law are vast.?! For this
Comment, | separate my discussion on meat (which has its own specific rules
with my discussion on other food products. To begin the regulatory discussion
with a common baseline, the following section will attempt to answer a few
basic questions:

What does it mean for an animal’s meat to be considered halal?

What does it mean for other food and drink to be considered halal?

What other factors may influence the permissibility of a particular food?

A.  What does it mean for an animal’s meat to be considered halal?

There are two preliminary inquiries regarding whether a particular animal
may be permissible for consumption. The first inquiry regards the animal in

14. Grand Ayatollah Ali al-Sistani Fast Facts, CNN (last updated July 18, 2021), https://
www.cnn.com/2013/07/17/world/meast/grand-ayatollah-ali-al-sistani-fast-facts/index.html.

15. Qur’an 80:24.

16. SAYYID ALt AL-SisTaNI, IsLamic Laws oF Foop & DRriNk viii (2019).

17. Majid Nimrouzi & Manijhe Zare, Principles of Nutrition in Islamic and Traditional
Persian Medicine, 19 J. oF EVIDENCE-BASED COMPLEMENTARY & ALT. MED. 267, 267 (2014).

18. Qur’an 40:64 (emphasis added).

19. AL-Sistan, supra note 16, at xi.

20. Nur Agqilah binti Pawancheek, Halal Certification for Eateries in Malaysia: Legal
Pitfalls & Possible Solutions, 46 J. MALAYSIAN & Cowmp. L. 1, 4 (2019).

21. See generally As-SEESTANI, supra note 4.
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question.”> The second inquiry regards the circumstances under which the
animal was slaughtered, killed, or captured.”

1. Which animals are permissible to eat?

Animals are classified into three groups: sea, land, or air.?*

Only fish with scales, shrimp, and prawns are salal among sea animals.*
There is a lengthy list of haram sea animals: amphibians, reptiles, sea mammals
(such as whales), and invertebrates (like lobster and crab).?® The next category of
animals are land animals, which fall into two main categories: domesticated and
wild. Halal domestic animals include sheep, goats, cows, and camels.?” Haram
domesticated animals include dogs, cats, pigs, rodents, reptiles, and amphibi-
ans.”® Halal wild animals include deer, antelope, buffalo, mountain sheep,
mountain goats, and zebras.” Haram wild animals include predators, rabbits,
reptiles, amphibians, boars, bears, apes, monkeys, and burrowing animals.*
Among air animals, all birds are permissible except for raptors and scaven-
gers.’! In addition, flying animals that do not have feathers are impermissible for
consumption.*?

On the surface, this categorization may appear arbitrary. For example, why
is shrimp halal why lobster is haram? The general belief is that these edicts are
from God, and divine reasoning is behind them.** Shi’ah hadith narrations often
provide specific details regarding permissible foods. In this case, a narration
states: “Eating shrimps is allowed and that shrimps are a kind fish.”** Another
narration says the impermissibility of crab and lobster: “Eating jerT [type of fish],
turtle, and crab is haram.” In addition to specific narrations, qualified schol-
ars make rulings based on deduction after extensive study of the primary and
reliable secondary sources. Overall, among Muslims, there is an understanding
that divine reasoning lies behind the principles regarding permissible and imper-
missible foods.

22. AL-SISTANI, supra note 16, at 3.

23. 1d.

24, Id.

25. Id. at4.

26. Id.

27. Id. at6.

28. Id.

29. Id.

30. Id at7.

31. Id. at 14.

32. Id. at 3-15.

33. Qur’an 117:85.

34. Ar-Hurr AL-AaMILl, WASAIL AL-SHI’AH 408 (Manshurat Dhawi [-Qurba 2008)
(1671).

35. Id. at 146.
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The second important note to this section concerns the area between that
which is alal and that which is haram.’® This category is known as makruh, a
label which means that an animal is not recommended for consumption, although
not explicitly prohibited either.”” For the purposes of this Comment, makruh
items will be grouped with halal items because both are permissible for con-
sumption. Once an animal is considered permissible, the second inquiry looks at
the means of slaughter or capture.

2. Under which circumstances does the animal need to be
slaughtered, killed, or captured?

The circumstances under which an animal is slaughtered, captured, or
killed is the second consideration for animals categorized as halal. Like the first
inquiry, the circumstances are specific to the three types of animals.?®

Sea animals must be alive when they leave the water.*® A fish, for example,
would need to be caught while alive, come out of the water by some means and
be captured alive, even if it dies in this process after it leaves the water and is
dead when it is retrieved.** There are no requirements as to how the animal
should be killed when caught and it is permissible to let the sea animal die on its
own after being caught.*! Land and air animals, on the other hand, are subject to
specific slaughtering procedures.** The following are the main requirements rel-
evant to our discussion:

e The animal should be made to face Mecca;

* The slaughterer must intend to slaughter the animal by slitting its throat;

* The slaughterer must recite the name of God;

 If available, an iron blade should be used;

* The slaughterer must completely cut the esophagus, trachea, and the two
carotid arteries from below the Adam’s apple; and

 Blood should exit the animal in a natural way.*

The key takeaway from the second inquiry is that there are a set of condi-
tions that must be met for meat to be considered /alal. These conditions (and
other recommended conditions not discussed here), are meant to minimize suf-
fering, hygiene, and public health.** For instance, the requirement that the knife
used be sharp enough to slaughter the animal in one cut is meant to minimize the

36. AL-SISTANI, supra note 16, at 3—15.
37. Id.

38. Id

39. Id. at4.

40. Id.

41. Id.

42. Id. at7.

43. Id. at 8.

44. Pawancheek, supra note 20, at 5.
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animal’s pain.** Another recommendation mentions that other animals should
not witness the slaughter.* This measure is meant to avoid distressing other ani-
mals.*” These are examples of the circumstances that would need to be verified
through the regulatory system and accurately conveyed via labeling procedures.

B.  What does it mean for other food and drink to be considered halal?

The second broad category at play regards non-meat food and drink. In
laying out the rules for this class, we will highlight those that are likely to impact
our discussion on the government’s role and regulations.

There are a few outright prohibitions (i.e., zaram food and drink), namely
clay, sand, wine, and beer.*®

Food that may otherwise be halal may become haram on the basis of two
issues: purity and contamination. First, if an otherwise halal product has an
ingredient that is saram, it is not permissible to eat.* A common example is
gelatin, found in a number of food products. Gelatin is often drawn from animal
sources. When one knows the animal source from which the gelatin was drawn
was not slaughtered in a way that made it halal, the gelatin is impermissible,
(Include a sentence that relays that if this is not the case, it is halal etc.).”® The
presence of this type of gelatin distorts the purity of the food and the entire food
becomes haram.”!

The second issue is contamination. If any food or drink comes in contact
with something that is Aaram, the whole food or drink is impermissible to eat.>?
For example, a slice of pizza with ham on it (a haram meat) cannot be eaten,
even if the ham is picked off the slice. The food has already been contaminated
by contact with an impermissible food.

There is a great deal of nuance to the rules surrounding food in Islam. At
the very basic level, there is a multiple step inquiry that is important for our pur-
poses, demonstrated by Figure 1:

45. Id. at4.

46. Javaid Aziz Awan & Muhammad Sohaib, Halal and Humane Slaughter, Comparison
between Islamic Teachings and Modem Methods, 26 Pax. J. Foop Sci. 235, 235 (2016).

47. Id.

48. AL-SISTANI, supra note 16, at 17.

49. Id.

50. Id. at 23.

51. Id.

52. Id. at17.
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Is this a meat or other type of food?
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Are there any contamination or purity issues?
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o
wn
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Haram

(Impermissible) ;1

Figure 1: Halal Determination Framework

Muslims attempting to follow the principles of Islam in relation to their
dietary needs are often concerned with the following questions in ensuring their
food’s integrity:

 Is the animal being slaughtered in accordance with the religious edicts?

 Is the meat becoming contaminated during the production stage?

» Are other foods becoming contaminated during the production stage?

 Is the meat labeled correctly (i.e., is it actually halal)?

* In labeling using halal certifications, is the certification a genuine reflec-
tion of compliance with Islamic principles?

The current regulatory system is not sufficient to sincerely provide the
answers to these questions with certainty. The next section examines the exist-
ing regulatory space in the United States.
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II. TaE CURRENT REGULATORY FRAMEWORK

There are three main pieces to the regulatory framework: inspection of
slaughterhouses, certification of halal products, and labeling procedures. The
current scheme is a piecemeal system that has several substantial gaps. The fol-
lowing section lays out the current state of affairs in these three categories and
highlights the main problems in each.

A. Inspection of Slaughterhouses

Is the United States, Islamic slaughter is often practiced under the ritual
exception under the Humane Methods of Slaughter Act (HMSA).* The USDA
interprets the HMSA to leave an unregulated “ritual bubble” when it comes to
slaughter of animals.>* Initially, the HMSA did not give the USDA any enforce-
ment mechanism when it came to ritual slaughter.”® Over time, the mandate
has expanded slightly, but the law surrounding ritual slaughter remains murky
and somewhat untouched.® Even in attempting to clarify this confusion, the
Food Safety Inspection Service (FSIS) affirmed the ritual bubble—the result-
ing directive was weak, requiring only that USDA inspectors be notified of the
type of ritual slaughter, who is performing it, and when it is to be done.’” This
basic information does little to provide insight into the conditions of slaughter as
required by Islamic doctrine. In 2014, the FSIS affirmed on this interpretation
and released a manual that stated USDA inspectors were not to interfere with
ritual slaughter in any way.® In essence, all authority has been handed over to
religious authorities, without oversight by the USDA, a system that is ripe for
problems to occur.® Notably, the USDA inspectors are still mandated to perform
their legal duty to ensure meat is not adultered during slaughter by contamina-
tion with feces or other adulterants.®® There is a role for the USDA inspectors at
slaughterhouses, but the ritual bubble prevents that role from extending into sub-
stantive monitoring of the ritual practices being performed.

The second major issue is that there is no gold standard in the United States
(or even internationally for that matter).®! Kosher regulation has been success-
ful because of this standardization and the lack of a similar standardization in

53. Kaminski, supra note 12, at 32.

54. Id. at 33.

55. Id. at4l.

56. 1Id. at42.

57. Id.

58. Id. at43.

59. Id.

60. Id.

61. Mohammed Khan, Regulating the Sacred: Why the US Halal Food Industry Needs
Better Oversight, ConvErsaTION (Nov. 21, 2014, 5:25 AM EST), https://theconversation.com/
regulating-the-sacred-why-the-us-halal- food—lndustry needs-better-oversight-34108.
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the halal food market has caused confusion and disunity.®? Although Muslims
generally agree about the main principles, the details can be contentious. This
has stalled any movement toward creating a more standard policy.®® First, there
is disagreement about which sources of law qualify as reliable to establish the
corpus from which specific rules about Aalal and haram are to be drawn. For
example, the Twelver Shi’ah scholars reject the use of hadith transmitted by
certain companions of the Prophet while other schools incorporate that corpus
into their religious doctrine.®* Even within Sunni schools (the majority sect of
Islam), individual schools differ regarding the weight that should be given to
certain companions and their sayings.® Similarly, Sunni scholars may reject the
usage of narrations that inform a majority of the Shi’ah corpus.®® The second
major issue after the body of law is the method of interpretation. Shi’ah schools
are more conservative about using analogy and deduction (limiting the scope
of analogy in particular) while Sunni schools allow wider scope for the usage
of analogy.?’

Beyond these halal specific issues, the problems of cost of inspections,
shortage of inspectors, and lack of knowledge about the correct practices are
also present.®

In sum, not only is there little to no authority for the USDA to get involved
with ritual slaughter, but there is also no standard of practice in place even if this
was possible.

B.  Certification of Halal Products

Certification in the United States also lacks efficacy. At present, the are no
centralized certifying bodies; instead, there are many smaller, local groups that
employ a variety of symbols to represent halal products.® Because there are so
many with little oversight via a trade group or internal regulation, there are tens
of certifiers with little religious or technical training.”* While some private cer-
tifiers have attempted to oversee and manage the industry, there is no federal
statute to solidify their role and internal regulation is unable to manage the fraud
and deceit that is common, specifically with certification not being genuine.”!
The deceit and fraud is not limited to local eateries; in fact, the problem spans

62. Id

63. Id.

64. Ken Chitwood, What is the Shia-Sunni Divide, CONVERSATION (Aug. 2, 2017, 2:55
PM EDT), https://theconversation.com/what-is-the-shia-sunni-divide-78216.

65. Id.

66. Id.

67. AL-SYYED ABU MoHAMMAD NAQVI, SHIA DissociatioN FRoM UsuLt Scaoor 57 (2013).

68. TmvotHY D. LyTTON, KOSHER: PRIVATE REGULATION IN THE AGE OF INDUSTRIAL FoOD 5
(2013).

69. Kaminski, supra note 12, at 39—40.

70. Khan, supra note 61.

71. Id.
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across restaurants and grocery stores across the country. For example, a 2011
lawsuit alleged that McDonald’s was marketing non-halal chicken it as halal.”
McDonald’s settled the suit for just under a million dollars.” In another case,
the Orange County District Attorney obtained more than a half million-dollar
settlement against a supermarket in Anaheim, California for false advertisement
of generic meat as halal.™ In 2014, federal prosecutors charged the directors
of an lowa meat supplier with conspiring to use and make false statements, sell
misbranded meat, and commit mail and wire fraud when they sold non-kalal
meat, marketed as /alal to countries across the world including the United Arab
Emirates, Malaysia, and Kuwait.”” This indictment also included accusations
against a meat certifier in the United States, the Islamic Services of America, that
allegedly certified the meat before it was exported.” These cases represent high
profile examples of deep-rooted fraud and deceit; however this problem is not
limited to big companies or suppliers as many Muslims can point to local restau-
rants or supermarkets that were found to have falsely claimed to sell Aalal food.
The problem is pervasive because oversight is limited.

The bottom line with certification is that it is fragmented, has ample room
for unqualified certifiers, and is struggling to regulate itself internally. This situ-
ation translates to a lack of credible halal certification procedures.

C.  Labeling Procedures

Labeling is the area of regulation where the most movement has taken
place. Many states have laws aimed at /alal food protection. Each is uniquely
different, but Illinois has one of the most expansive in the country.”” The state’s
statutory scheme requires a notice if a store sells both kalal and haram products,
non-contamination of utensils if an establishment prepares food, a requirement
that a dealer of halal meat register with the Illinois Department of Agriculture
and post that form for customers to see, maintenance of records of purchase of
halal meat and products, disclosures with the Department, as well as a provision
that makes it unlawful to falsely advertise food as halal.”®

Other states have laws that incorporate elements of the Illinois law. Mary-
land, for example, requires that a business’ disclosures be publicly displayed

72. Omar Sacirbey, Concerns Rise Over Halal Fraud, W asH. Post (June 27,2013), https://
www.washingtonpost.com/national/on-faith/concerns-rise-over-halal-fraud/2013/06/27/
a3030792-df6f-11e2—-8cf3-35¢c1113cfecS_story.html.

73. Id.

74. Id.

75. Ryan J. Foley, Halal Beef Supplier Vows to Contest Fraud Charges, ASSOCIATED
Press (Dec. 15, 2014), https://apnews.com/article/25503733b44b45588dcb9522d91d824.

76. Id.

77. Jeanne Cullen & Furqan Mohammed, US Halal Food Regulations . . . Are You
Up to Speed?, Foop Navigator-USA (Apr. 10, 2016), https://www.foodnavigator-usa.com/
Article/2016/04/11/GUEST-ARTICLE-US-halal-food-regulations-Are-you-up-to-speed#.

78. Id.
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and include information about the preparation, handling, and sale of the food.”
New Jersey requires that establishments disclose the basis for any representation
made on signage that products are salal.® New York requires that producers
and distributors of halal food register with the Department of Agriculture &
Markets with the name and contact information of any person certifying food as
halal.®" The main thrust of these laws is to provide the consumer with informa-
tion as opposed to the Government defining religious food.*> Australia, a notable
exporter of halal products, also focuses on describing processes to the consumer
as opposed to defining the religious edicts.®® Each state is unique in its imple-
mentation, which leads to inconsistency across the regulatory space.

Despite these laws being on the books, the scope is often vague or poorly
implemented.?* Because of the shortage of inspectors mentioned earlier, the laws
are also virtually toothless as they go unenforced.®> Not only do the laws need
expansion and standardization, but there is a need for enforcement mechanisms
to be solidified and invested into.

Importantly for the labeling inquiry, the Government does not need to get
into prescribing what are and are not appropriate salal practices for preventing
deceit. If that were a governmental function, there would be legitimate Estab-
lishment Clause problems (these are considered further in Part VII). The labeling
reforms that will be discussed below center on deception in marketing and adver-
tising, a function the Federal Trade Commission (FTC) is already tasked with.
The crux of governmental involvement (as demonstrated by the earlier examples
of prosecutions and civil lawsuits brought by federal officials against supermar-
kets and suppliers) is to prevent labeling fraud; i.e., when a food is labeled as
certified halal and it is in fact not, the Government would have a role.

III. ScorPE OF SOLUTIONS

Drawing from state solutions to the solutions implemented by other nations,
the potential improvements to the existing system are numerous. This Comment
focuses on three groups of solutions: inspection, certification, and labeling.

Another important caveat is the scope of the solutions. While international
sources provide a number of unique proposals,®® the United States is bound by
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certain principles when it comes to religion, namely the Establishment Clause.
87 Critics of existing laws that touch on religious dietary needs point out that
such laws may be construed to advance a religion, something explicitly prohib-
ited in the First Amendment.®® In addition to the First Amendment, the question
of halal food regulation also implicates the Free Exercise® and Equal Protec-
tion” clauses. While that discussion is beyond the scope of this Comment, the
concern does limit the scope of solutions considered feasible. In lieu of reforms
that propose Government compulsion on the industry to provide halal products
(which could conceivably raise these constitutional concerns), the scope of the
solutions will focus on transparency and the customer’s right to be informed
about what he or she is consuming coupled with private regulation that is not
bound by such constitutional concerns.’!

These reforms center on providing the consumer accurate information on
how a halal product is produced (namely meat products) and ensuring labeling
is not deceptive or misleading (applying to both meat and other types of food).
The ideal (or aspirational) token would be to be able to mirror Malaysia’s “farm
to fork” monitoring approach.”? The European Union lays out objectives for its
general food law that apply well to this set of proposed reforms: (1) to rebuild the
confidence of consumers, and (2) develop credibility and consistency through
openness and integrity. The hybrid of private and public regulation proposed in
this Comment should achieve that goal.

IV. ProproSeDp REFORMS

As mentioned, the proposed reforms will center on the three parts of the
regulatory system: inspection, certification, and labeling protocols. The goal is
to establish a quasi-private and quasi-public regulatory scheme to take advantage
of the resources of the private regulatory framework and the longevity and sta-
bility of public rules.

As to inspection:

» Expanding the USDA’s mandate to have authority to examine and report on
facilities engaging in ritual slaughter; and

» Establishing a commission to lay out a halal gold standard to be used by
the USDA and private certifying bodies in inspecting slaughterhouses.

* As to certification:
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» Adoption of an Australia-style certification statute to regulate how halal
food is identified and represented; and

* The creation of two-tiered, private certification bodies to monitor and
govern the certification process in the United States.

* And, as to labeling:

+ Implementation of state-level protections; and

» Expansion of existing protections that encourage transparency in produc-
tion protocols.

A.  Reforms to the meat inspection and monitoring system

The first set of reforms focuses on inspection protocols. This part of the
reform focuses on the government’s role. In considering dietary restrictions, the
U.S. Supreme Court has found that the Government has some limited, positive
obligations regarding religious food.”> With the First Amendment limitations
in mind, the first two proposed reforms are to the USDA’s mandate on religious
slaughter and its authority to inspect and monitor that process and the formation
of a gold standard for halal slaughtering practices.

These are not meant to (nor should they) encourage or advance a religion.
Rather, this role of the USDA is simply to inspect and monitor what is occur-
ring in order to better facilitate transparency and information for the consumer.
The enforcement mechanism is through the state labeling laws (and the proposed
expansion) that we will discuss below.

1. USDA Mandate on Ritual Slaughter

As mentioned, when discussing the current regulatory scheme, the HMSA
limits the USDA’s authority in many ways when it comes to ritual slaughter.”
The current scheme hampers the agency from meaningfully investigating what is
happening at slaughterhouses purporting to engage in halal practices.”> Namely,
it is important for the USDA to be able to meaningfully look at whether the ritual
slaughter complies with the religious mandate on these issues. This would follow
the European model of granting the state some authority over ritual slaughter.”®

The proposed reform asks that the USDA’s mandate under the HMSA be
expanded so that the USDA can compare the practices in a slaughterhouse with
established halal slaughtering practices. Importantly, this would not allow the
USDA to start going after slaughterhouses that have not complied. Rather, the
information would be made available to the public so the consumers can make
their own judgments. For example, above, we discussed six conditions that
needed to be met for a land or air animal to be slaughtered in a Ahalal/ manner.
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This protocol is drawn from Ayatollah Sistani’s manual of rules. Other schools
in Islam may find more or fewer conditions that need to be met.”” The USDA’s
(improved) mandate under the HMSA would allow the agency to release infor-
mation on a particular slaughterhouse and how many of the conditions were
being met. If a follower of Ayatollah Sistani’s rulings finds five of the six are
met, he or she may choose not to consume meat from that facility. On the other
hand, the follower of another school that believes only three of those six are
required, may be satisfied, and choose to buy meat from that slaughterhouse.

The information would be communicated via a website that provides the
criteria used in evaluation as well as the compliance of various slaughterhouses in
light of that criteria. A model website for this idea is the Open Payments website
set up during the Obama Administration to allow the public to investigate whether
a physician has taken any benefit (mostly monetary) from pharmaceutical com-
panies which could impact his or her judgment.®® The website features a search
bar where individuals can search for a physician, clinic, company, or teaching
hospital by name and receive extensive data on funds that entity received from
drug companies.” A website for slaughterhouses would function much the same
way. The website would allow searches by name of slaughterhouse and would
populate information about the compliance of that slaughterhouse with the cri-
teria laid out by the USDA. This would allow individuals to make their own
informed judgments about whether a particular slaughterhouse satisfies the salal
doctrine that they follow. One may think that Muslims do not have the time or
interest in researching this information. However, the ialal food issue is so inte-
gral and critical to Muslim belief, especially in the West where not everything is
halal, that Muslims would use such resources vigorously.

The benefit here is that there is no violation of the Establishment Clause
in that the Government is not promoting or advancing a religion. Rather, it is
providing basic information that a consumer may need in making personal reli-
gious decisions. Another benefit is that the enforcement is not taking place at this
stage. With the example of kosher regulation, the initial problems faced by the
system were insufficient resources to inspect and enforce.'” Here, the enforce-
ment cost is significantly reduced. The mandate’s expansion is focused directly
on access to information as opposed to enforcing a particular regime. The third
benefit here is that this mandate provides strong grounds for those who may want
to sue or seek protection under state labeling or deceptive trade practices laws.
As discussed, the model laws should focus on transparency and this mandate

97. Khan, supra note 61.

98. Search Open Payments, U.S. CTRS. FOR MEDICARE & MEDICARD SERvs., https://
openpaymentsdata.cms.gov.

99. Id.

100. LyTTON, supra note 68, at 5.



HALAL FOOD REGULATION AND MONITORING 195

would go leaps and bounds for beginning the process of expanding access to
information.

However, with its benefits come a good number of risks and disadvantages.
First, there are so many schools of thought in Islam that finding a comprehen-
sive list that would be used as the baseline for an inspector can be quite difficult.
The example used of six factors is simple; the reality is that there may be schools
of thought that approach the issue completely differently. Once the religious
requirements become more complicated, the need for educated inspectors will
grow. To educate and train the inspectors is another cost. And quite frankly,
teaching the intricacies of slaughter laws is a mountain of a task both to teach and
to learn. Further, this sort of mandate would require the integration of religious
authorities to help guide the inspections, especially at the beginning. And if the
Middle East is any example, the factions of Muslims often do not agree or coop-
erate well. The last major limitation of this solution is that it is confined to meat
inspection. The USDA does not have authority over all food'”' so the increase of
information for the consumer would be for meat, not necessarily for all products.

Hamstringing the USDA and making it near impossible to monitor ritual
slaughter is not sustainable—specifically fraud will be even more widespread
and public trust in the system will deteriorate. As discussed above, high profile
cases of deceit have already arisen, both domestically and internationally.
Without robust regulation, this pattern will likely continue. With that, the public
trust in the halal industry will deteriorate. Practicing Muslims are more likely to
revert to eliminating meat and other food suspected of being haram, rather than
risk eating haram food.'” When deceit thrives and mistrust festers, the system
will have effectively collapsed and rehabilitation will require major reform and
rebuilding of trust with the public.

This reform balances the constitutional concerns and the need for more
authority and lets the USDA have more of a monitor role. This role ultimately
plays into betterment for the consumer and for enforcement of state laws that do
have the ability to exercise the force of the government to protect consumers.

2. Gold Standard of Halal Practices

As mentioned in the discussion of the USDA’s mandate under the HMSA,
part of the concern is the lack of consensus on what constitutes salal food. In
its early days, the kosher regulatory scheme was similarly fractured.!® After
the development of a core group of kosher certification agencies, a standard
was adopted and pushed across the industry.'® The kosher regulatory system is
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unique and over its life cycle, it has gone through stages that are valuable models
for where halal regulation should move.!® This parallel is drawn more explic-
itly when discussing certification below, but in looking at the Government’s role,
the standardization of kosher protocols is a good lesson. The next major reform
pushes for the Government to establish a council as part of the USDA that is
meant to define the halal gold standard. What factors and conditions of slaugh-
ter define what is and what is not halal?

This could serve a number of purposes. As we will discuss below, there is
arole for the private sector in this scheme. However, facilitating a gold standard
for halal will serve to artificially insert the natural growth the kosher industry
underwent. This council would create the “checklist” that would aid the USDA
with its expanded mandate under the HMSA. It would be a well-published list
that would allow consumers know what sort of information they will be pro-
vided. This collaboration between industry, religious leaders, and members of
regulatory agencies would get everyone on the same page about /alal food. Spe-
cifically, the council will include religious leaders from each of the major Islamic
sects: Sunni, Shi’ah, Ahmedi, Ismaili, etc. Recruiting these leaders includes
reaching out to established hubs for each group. For example, the Shi’ah have
a council of religious scholars from across the country (called .M.A.M.) that
works on religious issues in the United States,'* as well as a project at Harvard
University called the Project on Shi’ism and Global Affairs, a leader in Shi’ah
studies in the country.!” In addition to religious leaders sourced from these
hubs, members of USDA agencies would also be seated on the council, includ-
ing the Food Safety and Inspection Service (FSIS), Animal and Plant Health
Inspection Service (APHIS), and the National Institute of Food and Agriculture
(NIFA). The purpose of this reform is to better equip the USDA to monitor ritual
slaughter; therefore, the inclusion of these agencies within the USDA is to bring
together informed voices that can provide insight into food inspection, food
safety, and contextualize solutions to solve the societal problems being faced.

Further, the council will not require unanimity . Notably, the goal of the
council is not to establish a list of criteria that establish a product as Aalal or
haram. This sort of inquiry would require unanimity and would invite more
disagreement. Instead, the goal of the council is to put together a list of factors
that are associated with halal food. For example, sect A’s scholar may say that
criteria one through six are necessary for food to be considered Aalal. Sect B’s
scholar may disagree saying criteria one, four, five, and additional criteria seven
and eight are necessary. If the goal was to have the council definitively establish
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what it means for something to be Aalal, these two scholars would need to reach
an agreement on which criteria should be on the list. However, with this pro-
posed reform, the goal is to put criteria one through six and criteria seven and
eight on the list. When the USDA performs its inspection and notes which of the
criteria are being satisfied, that information is passed onto the public. A member
of the public from sect B, for example, will look at the information provided to
make sure the criteria laid out in his or her sect (one, four, five, seven, and eight)
are met while a member of the public from sect A will look at the same infor-
mation to see if the criteria from his or her sect (one through six) is met. This
method does not necessitate that the scholars all agree on the criteria, but that
a semi-comprehensive list is put together that allows each person receiving the
information to make his or her own judgements about whether they are satisfied
with the food being deemed halal.

This method also alleviates the USDA from having to arbitrate and get
entangled in an Establishment Clause problem. The USDA role is broadly
administrative to information gather on how these criteria can be viewed at the
slaughterhouse at inspection and to facilitate the creation of this master list.
Unanimity is inherently not required because the USDA is not labeling food
as halal and haram; it is simply providing the information for individuals (and
independent certifying bodies) to make those judgments themselves. The coun-
cil’s role is similarly not to decide what it means to be Ahalal or haram but rather
put together a comprehensive list of information that would enable others to
make that judgement (i.e., to inform the USDA what it needs to provide infor-
mation-wise).

The controlling statute to put together this council should not specify that
the religious leaders come from particular legal schools. Instead, the statute
should task the USDA to research and determine which sects are significantly
represented in the U.S. population and invite those sects to join the council
through the intellectual hubs for those groups in the country. A robust discus-
sion of the Establishment clause follows in Part VII as it relates to this council
as a reform.

The major benefit to this, as stated, is artificially creating the same circum-
stances that allowed the kosher regulatory scheme to thrive. The Government’s
role is to facilitate that dialogue, to seek out the widest possible swath of stake-
holders who can contribute with the goal to bring together religious leaders from
multiple sects, industry leaders, and regulators to make a sensible plan.

With the kosher regulation, a notable factor was that kosher was sold
to the industry as an untapped market that could increase its revenue.!®® The
religious-minded parties sold kosher certification as a marketing tool as the
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importance of kosher food grew.'” Halal food is seeing a similar growth.!?
The global revenue is expected to be in the trillions and domestically, in the bil-
lions.""" Locally, we see halal plastered on businesses across town.!'? This point
in time features a perfect storm to move in and solidify a workable set of regu-
lations for Aalal food.

However, there are drawbacks in working to put together a gold standard
for halal food. Primarily, getting folks to agree. Perhaps part of the reason the
kosher industry was able to make it happen was because it happened naturally. !
The industry that is focused on the bottom line, regulators that are cautious of the
scope of their allowance to work on these issues, and religious leaders that may
be unable to agree internally on what should be part of a gold standard. Not to
mention, the key distinction between kosher and halal is that halal is associated
with Muslims; it’s very possible the industry doesn’t want to associate itself with
halal as it did with kosher because of the intense and deep-rooted stigma around
Islam in this country. The disadvantages could be summarized as such: it’s pos-
sible no one wants this and if they do, it’s possible they’ll be unable to agree on
how to make it happen.

Despite the difficulties, this is a necessary process. Whether it happen
through a USDA council or an outside group rallying these different actors
together, it is important that there be a move towards standardizing what is
means for food to be halal. Notably, a strong animus against the Jewish faith
also existed in this country at various times,''* but this animus did not stop the
kosher regulatory system from growing and thriving; demonstrating that poten-
tial backlash from anti-Muslim sentiment is not insurmountable and can be
overcome. The Government, unlike governments in Muslim countries, does not
have a positive obligation to provide halal food.! But it can be argued that is
has an obligation to provide transparency in food.!"® The first step to doing that
is understanding what it is you are being are being transparent about—i.e., what
is the standard?
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B.  Reforms to Certification Bodies

Across the world, certification bodies play a role in regulating halal food."”
In some countries, the bodies are managed by the government and in others, the
bodies are private.!'* Notably, the nations that have public certification bodies
are often Muslim majority and nations assert they have an obligation to provide
halal food to the general population.!'” In contrast, the nations with private
bodies (i.e., the United States, Australia, New Zealand, etc.) are secular.'”® In
the case of the United States, there are preexisting parameters on the relationship
between the Government and religion.'?!

This next proposed reform builds on two examples: international applica-
tion and the successful example of private regulation from the kosher industry
in the United States. The general idea is that a small core of certification bodies
should exist to certify halal food. In addition to those bodies, there should be
an industry trade group that acts as a watchdog among the bodies to ensure
accountability and limit fraud. The Government should pass a bill laying out the
requirements for religious certification bodies in the United States, modeled after
a similar, successful statute in Australia. This would allow the system to take
advantage of market competition (leading to more robust and quality certifica-
tion) and a level of centralized standardization from the Government.

In addition, this two-tiered system would interact with the public arm of the
regulation (discussed above) in a few distinct ways. First, it would be a part of
the creation of the gold standard. As discussed in the case of kosher regulation,
one of the reasons it was so successful was because there were parties involved
that were motivated by the religious aspects of creating a robust kosher moni-
toring system.'?? Allowing this certification system (led by religious leaders) to
similarly be a part of making these decisions would hopefully lead to better out-
comes Secondly, the transparency that would be promoted through the USDA’s
new mandate would serve to encourage accountability from the certification
bodies and a means to check their work. This system would take advantage of
monitoring by the Government and resources invested by the private sector.

The following sections break down this certification scheme beginning
with the statute that would help to standardize the system and followed with a
discussion on creation of the two-tiered system, drawing on international exam-
ples and the domestic example of kosher food regulation in the industrial age.
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1. New Certification Statute

The proposed certification statute is drawn from Australia’s example.
Australia is a notable exporter of halal meat (as is New Zealand, which has
similar regulations in place).'”® Despite having a small percentage of the popu-
lation identify as Muslim (only 1.8 percent of the total population), the country
exports Islamically slaughtered food across the globe, including to the United
States.'”* In 1983, Australia introduced an official salal program that was cod-
ified to control the production of Aalal meat and maintain the integrity of the
products throughout the process.'” A few key provisions included (1) ensuring
that meat was identified with an official halal stamp, (2) providing an official
certificate with meat delivery, and (3) making sure halal meat for export came
with a certificate signed by government officials as well as representatives of a
recognized Islamic organization.'?® These conditions ensure that halal products
(especially meat) are being marked, that the process is being verified, and that the
verification comes from a certifying body (in this case, a collaboration between
government and Islamic organizations). This has proven to be highly success-
ful in Australia because it has written accountability requirements into the law.!'?’

A similar statute, with some modifications, would be well-suited to the
United States as well. Firstly, it would bring standardization back to the system.
One major concern is that there is no standard halal marker/logo that Muslims
can rely on.'"”® The current landscape of markings is confusing and vast/diverse
in a way that creates uncertainty. Such a statute would create a standard logo and
need for a certifying body to implement and ensure the logo was used appropri-
ately. The United States could even regulate the certifiers themselves by creating
a minimum set of standards including qualifications and avoidance of conflict of
interest.'” Secondly, as mentioned, a large part of this discussion has centered
around transparency. The Australian law calls for a certificate to be provided
upon meat delivery (to a distributor).”*® Such certificates can be appropriately
provided by certifying bodies. Notably, having the law in place will create a set of
standards that a certifying body needs to adhere to. Lastly, the signature portion
is a good model for a U.S. version to mimic. As we will discuss in a moment, the
certifying bodies are led by religious leaders. Having a signature of the certify-
ing body (in lieu of just an Islamic organization as mentioned in the Australian
statute), will provide that sense of legitimacy and surety to a consumer.
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This reform, more so than the others, tows closer to the line in violating
constitutional limits. Perhaps this is its biggest drawback in that it could be
viewed as an attempt to establish a particular religion. There is also the general
concern of getting such a thing passed. Besides the general politics going into
sponsorship of any such bill, the anti-Muslim rhetoric that continues to build
momentum is certain not to make it any easier. The last major concern with this
reform is its potential to limit the market of bodies who are able to certify. Such
requirements may create barriers to entry that would squeeze out smaller cer-
tifiers. An additional unanswered question regards the penalty for violation of
these requirements. Is there a private right of action? Criminal penalties? Civil
fines? The nuance of this is very much up part of the debate. It is a balancing
act between ensuring compliance and facilitating an environment where halal
food is accessible and secure. Once you introduce the element of labeling and
advertising, this also implicates the Federal Trade Commission (FTC) which can
continue to complicate the issue and the relevant stakeholders.!!

Despite these potential difficulties, there is nonetheless sufficient benefit to
attempt to pass such a law. The law provides standardization in a way that also
promotes transparency. When a consumer knows what a particular label means,
there is a sense of security in purchasing the product. When a consumer has
access to a certificate signed by a certifying body led by religious leaders, there
are additional protections in place.

2. Centralized and Standardized Certification Bodies

This reform is modeled largely off the success of the private kosher regu-
lation in United States.'*? In the early days of kosher regulation, the certification
was very local through a rabbi or synagogue in the community.'33 As the indus-
try grew, there was increased incidence of fraud and deception.’** In response
to that (and inadequate response from the government), prominent rabbis started
certifying bodies that sold their services to corporations in order to certify their
products as kosher.'* Along the way, these reforms faced growing pains, namely
factions of the Jewish community that turned on each other during the pro-
cess.!3® But over time, five major certifying agencies emerged that, among other
things, promulgated a standard for kosher food in the United States.’” Part of
the success was attributed to the bodies selling this certification as a market-
ing tool for corporations as well as a means to access the segment of the market
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interested in kosher food.'*® The bodies realized there was an interdependency
that existed—in order to build the kosher market and remain credible and viable,
each had to make sure they were complying with the standards and providing
the best service possible.”*® Notably, these bodies (and the rabbis that ran them)
were motivated by a religious sense of duty which overrode the urge to give into
cutting corners and focusing solely on profits.!* The bodies also promoted dis-
closure and transparency to the consumer and integrated new technology while
promoting expertise and accountability.'*! Lastly, these bodies eventually helped
to develop a trade organization to coordinate between them in the overall goal of
providing kosher food to the masses.!*

This success story is a model for the Muslim community. The key differ-
ence is that this reform will not play out with primarily private like the kosher
regulation which took a century and a half to lead to fruition. Rather, this pro-
posal integrates the successes of the Jewish community and builds off of them.

The certification bodies essentially sell a service to producers of food prod-
ucts (whether it be meat or other products). The bodies have a religious expert
on staff that provides a certification to the company that their product is reli-
giously compliant. In the kosher case, there is a brand value associated with
different certifying agencies.'* The certification then goes on to be part of the
marketing of the product.

Currently, there are multiple independent halal certification agencies in the
United States."** While a higher number of bodies creates market competition
(which is beneficial to foster innovation and quality), it leads to a great deal of
inconsistency and confusion. The first step to this proposal is to centralize and
concentrate the certifying bodies to a handful rather than a barrel full. This will
be a gradual process to be sure. The first step will be to establish and build out
the trade group for halal certifiers that will begin the process of weeding out
certifiers that are unwilling to buy into the standardization process. Of course,
one of the difficulties that arises is how to sanction or flag a certifier that refuses
to buy into the standardization process. This trade group will operate inde-
pendently of the USDA so that agency will not have the ability to decide which
certifiers are allowed into the trade group’s umbrella. Instead, the trade group
itself will make that decision based on private auditing of the certifiers. This
process will begin to weed out certifiers that are not up to standard on their certi-
fication. Importantly, the eventual goal with the trade group is that it provides a
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stamp of approval to the certifiers that can be communicated to consumers who
are evaluating the credibility of the certification bodies. While there is not a legal
mechanism to force a rogue certification body from certifying products, the trade
group’s approval and transparency of information provided to the public should
make consumers aware that such certifiers are not approved by the trade group.
Because of the sensitive nature of halal food consumption, this sort of doubt
cast on these certifiers will likely decrease business and run them out anyway.
In addition, there is potential for such certifiers to be sued under deceptive trade
practices laws (discussed below) which is another method to curb the potential
for fraud. This process will help consolidate and help the industry consolidate
the certification process.

Consolidation makes it more feasible to rely on each other internally and
create (and adhere to) some standards of /alal production. Because the process
generates revenue and there is market incentive for both the bodies and the com-
panies purchasing the services, it circumvents the problem of lack of government
resources and enforcement. In fact, market studies indicate that companies who
sell halal food in non-Muslim countries have seen increased revenue and success,
partially because there is an assumption (like kosher) that the food will be fresher
and healthier.!* The research shows that the 4alal food market is promising for
retailers in non-Muslim countries. #°

There can be a vast network that buy into the main standards set by the
industry (and the government). In addition to this tier of certification that is
standardized by the set gold standard, similar logos, and brand name value,
there should be an industry trade group specifically for the halal certifiers that
manages the coordination. Malaysia, a successful example of halal regulation,
also employs a two-tier structure to provide an auditor for the certifiers.'*’” While
such government action likely wouldn’t stick in America, the idea of using a
third party (in this case, the trade group) to police the certifiers is a smart reform.
Each should be headed by a religious leader (a leader that is disclosed to the
public) that can bring the religious centering to prevent the tendency to bow to
the bottom line.

The benefits of this approach are numerous. Firstly, it will interact well
with the transparency reforms aimed at the Government. Certifiers are provid-
ing assurance and government is checking their work on the background with the
USDA’s expanded mandate. The parties are working together to create a gold
standard that is further solidified by a statute that focuses on the process and bare
minimum requirements of certification. All of this is buttressed by the private
sector resources to enforce and implement the measures. In addition, it creates
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positive outcomes for certifiers so there is a level of useful uniformity in the
certification industry and so that corporations can start to take advantage of the
halal marker in marketing and reaching out to that swath of the population (a rel-
atively untapped market). Adopting the principles of disclosure, accountability,
and credibility that have made the kosher regulations succeed will make these
bodies succeed as well as give much-needed assurance to the Muslim commu-
nity. The private sector also remains nimble enough to employ new technologies
and innovations, in a way the Government is not able to.

In examining cons to this approach, one that comes to the forefront is the
idea of unifying these bodies and how difficult a task it is. As already demon-
strated, there are a great deal of certifying bodies in the United States. Couple
that with the religious sectarianism that exists and it seems more impossible to
unify the industry enough to work towards the ideal of coordination demon-
strated by the kosher regulatory scheme. Second, bringing in the private sector
always carries a risk of the bottom line eclipsing religious concerns. Ifa concern
for profit takes over, a certifying body may certify products that should not be
certified. A third concern is that the trade association watching over these bodies
will be the driver of a focus on profits and will abandon the religious motiva-
tion that should drive this work. It could also be argued that competition may
turn into a “race to the bottom” with each certification body competing for busi-
ness and cutting corners in proper halal certification. While that is a legitimate
concern, the example of kosher regulation provides a more realistic model for
how it may play out. When the certifying bodies operating for kosher certifica-
tion began competing with one another, the force that tempered the “race to the
bottom” was the role of religion in the process.!*® Rabbis led these bodies (or at
the very least were involved) and they were motivated by a greater power than
money/business: the responsibility of providing kosher food to the community
and any cutting of corners or otherwise deceptive practice in this process didn’t
come with just the risk of losing business but also the risk of sin and punish-
ment.'* The presence of this stronger motivator protected the kosher industry
from falling into the trap that would drive the competitors to cut corners. In addi-
tion to the accountability to God, there was also community buy in and trust that
the Rabbis had built and there was significant threat that if deception occurred,
the community distrust would damage the Rabbis reputation as a Godly man and
their status in that community.'*°

Islam has a similar community and religious dynamic, especially in the
United States. This reform proposes that a religious leader be involved in the
certification body. This enforces the accountability to God which is a mechanism
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to prevent the bottom line from overtaking the religious purpose. And second,
the community buy-in and trust element is very similar to the Jewish commu-
nity. Forsaking that and losing reputation and goodwill is a heavy burden. These
factors should prevent a race to the bottom situation. They will, instead, create
positive factors encouraging robust and quality certification. As in the kosher
certification example, the religious factors make it such that quality certifica-
tion will not only be value-added but considered an obligation. Similarly, the
community’s investment in this process will create external accountability and
encourage strong processes to ensure integrity.

These are all valid concerns. But in analyzing the current state of affairs
with a disjointed certifying system, steps towards unity are necessary. Perhaps
the undiscussed angle of community buy-in is the key; the community needs
to support and monitor this project as a stakeholder to the reform. Commu-
nity buy-in, especially in immigrant swaths of the Muslim population, will rely
heavily on community leaders that already have credibility with the commu-
nity members to lead the charge. As discussed above, community is central to
Muslim practice and disseminating information and collecting buy-in will happen
at that level. In addition, as discussed in the creation of the council to advise the
USDA, the process will have contact and collaboration with a number of hubs
and central organizations for the various sects of Islam. Collecting buy-in at that
level will trickle down to local community mosques where leaders will bring the
community in to understand the certification process and the benefits it provides.
Religious leaders are not only driven by a higher sense of purpose but there a
broader religious motivation that will lend credibility to the project and the pre-
existing relationship of leaders with their communities will bolster this work.

Choosing credible religious leaders, staying informed, and taking advan-
tage of the access to information is essential to making such an endeavor
meaningful and worthwhile.

C.  Reforms to Labeling Protocols

The reforms discussed so far have not touched on the problem of what
happens when something has gone wrong. To that end, there is a reform to the
labeling protocols that will assist in mitigating damage, namely, to implement
state laws to protect consumers where they do not already exist and to expand
existing laws to include a registration provision, modeled after existing halal
food statutes.

As laid out earlier, state statutes have begun to pop up across the country.
There are a few critical changes that need to occur: (1) where there is not a
statute, we need one; (2) where there is already a statute, funds must be allocated
for enforcement; and (3) where there is a statute, it should be expanded to ensure
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it includes a registration provision, a disclosure provision, and a deceptive trade
practice act provision.

The first (and most obvious) change, is that in the states where no law
is on the books, state legislatures need to begin work on drafting it. Even for
non-Muslims who are ambivalent (or at times, even hostile) to these measures,
there is an obvious financial need to regulate this growing industry. In the states
that lack any sort of law, steps need to be taken to implement it. Below, there
follows a discussion of the three essential elements to a statute; new state stat-
utes that are written and implemented should include those three prongs. It is
possible that Muslim advocacy groups, like the Muslim Consumer Group based
out of Chicago, Illinois,"' can help lead the charge on crafting model legisla-
tion to be passed. Of course, a hurdle here is that state legislatures are reluctant
to spend money, although that issue can be resolved by a fee structure discussed
below. In addition, the anti-Muslim animus makes some of these statutes diffi-
cult to pass (and often, difficult to find a sponsor in the legislature to carry the
bill). Nonetheless, despite these cons, the benefit is that there will be more robust
protections for deceptive practices and increased transparency protocols to reach
the ultimate goal of providing the consumer with all the information needed to
make informed decisions.

The second proposal is to allocate money for enforcement. Even in the
states that have well thought out laws, enforcement is lacking.!>? This makes any
statute essentially pointless. Allocating funds for enforcement of the provisions
seems like the first step to giving any of these statutes some teeth. While allo-
cation of funds seems obvious, the reality is that state legislatures are reluctant
to do so, especially when it necessitates raising taxes. To that end, one sugges-
tion to allow for increased funding for enforcement is to implement a fee system.
This would allow state agencies tasked with enforcement to charge producers,
sellers, and marketers of halal-certified products a fee to support the certification
process and related oversight. This would help self-fund the process and create
a sustainable means to ensure that these laws are being enforced.

The final (and more important) change, is to make sure three elements are
included in any bill governing salal food labeling. First, there needs to be a reg-
istration provision. New York is a great example of this.!™ The state requires
anyone who distributes or produces halal food to register with the Department
of Agriculture & Markets the name and contact information of the certifier that
certified the product as halal.'** Tt also requires that those that sell halal food
maintain records of all the purchases from a manufacturer/producer, specifically
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including the origin of any meat products (for a period of two years).'>> These
regulations tie back to the root of transparency in these operations and sales.
Providing that information to a regulator reinforces the need for a certifier and
imposes accountability on the regulator, the seller, the producer, and the certi-
fier. These records would be made available to the relevant state agency and to
the public. The core principle behind these reforms is that the consumer should
be able to make informed decisions and the provision of this information along
with the other transparency-based reforms discussed earlier will help bolster that
principle. Some may argue that this provision is too broad and the transparency
will not aid the public; however, taking a lesson from the Malaysian principle
of farm-to-fork, the requirement of record-keeping and registration encourages
accountability and transparency.

The second provision that must be included is a disclosure provision. This
is in practice in New Jersey where any seller of Aalal food has to disclose the
basis upon which the representation of products being halal is made.'*® This
section is a bit more public facing because it requires that disclosure be made
to the public in order to provide transparency. An example of this informa-
tion could be the name of the certifier that has certified a product as halal or the
name of the slaughterhouse that represented to a distributor that a product was
halal. This allows the public to trace where that assertion is coming from. If a
seller discloses that basis, a consumer can more easily employ the other tools it
has available, namely the website from the USDA with the criteria for slaugh-
terhouses or the information about the certification bodies and their membership
(or non-membership) in an industry trade group. The disclosure provision, as
applied in New Jersey, is focused on giving the consumer the information he or
she needs to decide to their satisfaction.

The final essential piece is the protection against deceptive practices. This
is generally included in most of the statutes, but it bears mentioning as an essen-
tial element to a comprehensive statute.!”” Often, it can be encompassed in
existing statutes on the books for consumer protection that protect against false
advertising. In Illinois, for example, the Illinois Consumer Fraud and Decep-
tive Business Practices Act includes a provision that makes it unlawful to falsely
advertise food as halal.'® Some states include the element of intent in their con-
sumer fraud statutes. Maryland prohibits “willful mark[ing]” of a food product
as halal if it is not halal,'” while Michigan includes that provision and addition-
ally prohibits a person who, “with intent to defraud,” does any of the following:
(a) sells food by falsely representing it to be halal; (b) falsely inscribes the word
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halal on food packaging; or (c) falsely represents any food in any show window
to be halal or, where both halal and non-halal meats are sold, fails to specify
which food items are halal.'®® Texas also prohibits knowingly or intentionally
selling non-halal products marketed as halal and holds individuals liable for
being reckless in determining Aalal status.'®!

Generally, the violation of such deceptive labeling laws is hinged on intent
(except for Texas, which includes reckless determination as a violation of the
statute). Each state statute should include this provision for civil liability. It
functions much like any other act meant to protect consumers but including Aalal
protection provisions in those statutes will create an enforcement regime to lean
back on when problems arise. A concern that often arises with new avenues
to pursue liability is a flood of litigation. To mitigate that, the statutes should
include an intent element to help limit lawsuits. The element of intent helps to
limit the scope of liability and does not punish distributors for misrepresentations
made by suppliers or slaughterhouses.

These reforms to the existing state infrastructure on labeling and transpar-
ency are important to create a back stop to prevent pervasive fraud and deceit in
the industry. The central principles are consumer protection and transparency for
regulators and for consumers.

V.  OTHER IsSUES WARRANTING FURTHER RESEARCH

The scope of this piece was limited to a regulatory scheme and the pro-
posed reforms to fix it. However, a number of peripheral issues are implicated
in this as well. While these issues land outside the intended scope of this piece,
they are nonetheless worth mention to demonstrate the breadth and implications
of the regulatory scheme.

First, the issue of (say something along the lines of: these regulations
extending to prisons etc. in place of “the issue of Muslim prisoners”) Muslim
prisoners. As the plethora of lawsuits demonstrate, the right to religious prac-
tice is often limited inside prison.'> While statutes like the Religious Land Use
and Institutionalized Persons Act (RLUIPA) have made modest headway in pro-
viding protection, there is still a great deal to be desired.'®® Not only are there
multiple incidences of Muslims being denied halal meals while incarcerated,
but there are also instances where they were forced to have meals with pork, in
violation of Islamic dietary restrictions. The immigration system is implicated
here as well—for several years, Immigrations and Customs Enforcement (ICE)
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has been plagued with lawsuits alleging Muslims were forced to eat meals with
pork or were forced to choose between years-old, expired /#alal meals that made
them ill and meals that were not halal/haram.'®* Beyond the need for reform in
this area to prevent these incidents, academics have begun discussing whether
the test applied after a violation has already occurred is proper and fair under the
Constitution. !

The second major issue is addressing the anti-Islam rhetoric that plagues
the discussion of /alal (and frankly, a great deal else as well). While this is a
major topic that goes well beyond access to and expansion of halal food, the
rhetoric has held back reform and in some countries, is causing an active back-
slide.”® The concern is that these accommodations and measures will force
Islam into Western society.'®” The United States is not immune to such discrim-
ination—many an ignorant politician has tried to scare his or her base with the
threat of “Sharia-law” without actually understanding what it is (and becoming
quite the laughingstock among those who do).!®®

The final area for further exploration is the animal welfare aspect of this
system. Scholars claim (and the understanding of many Muslims) is that the Aalal
method is more humane and healthy than other traditional methods of slaugh-
ter.'” Some back that up and dive into the real nuance of the Islamic slaughter
process (something we have not done here) to show the humanity and justifica-
tion in it, pulling from Islamic and non-Islamic sources alike.!”” Others raise
concern over the fact that the animals is not stunned (in most schools of thought)
prior to the slaughter.!”" The Netherlands in particular has had a lengthy, conten-
tious debate on this issue which has hindered reforms on halal food from being
implemented.'”” Further study into the nuance and depth of the animal welfare
angle would also yield interesting discission.
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These issues represent peripheral issues that are not only of importance for
future research but may also come up through the process of implementing the
reforms recommended.

V1. THE ESTABLISHMENT CLAUSE

Throughout this discussion, there has been an underlying issue of the Estab-
lishment Clause. It is important to recognize this issue and address it head-on
to ensure that the problems that are posed by this regime’s interaction with the
Establishment Clause are well understood and discussed. There are a few spe-
cific reforms that run close to the constitutional constraints imposed by the First
Amendment: the establishment of the council to advise the USDA, the creation
of a gold standard to be used in USDA inspections, and the usage of a statute
to standardize certifying bodies in the United States. As noted earlier, the First
Amendment provides that “Congress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise thereof.”'”* The Supreme Court
has often considered and applied this Amendment, and in relation to the Estab-
lishment Clause, the Lemon test from the Court is important to analyze. This test
will be discussed below with analysis of the three reforms that may cause con-
stitutional concerns.

The Lemon test is named for Lemon v. Kurtzman, a 1971 Supreme Court
case that laid out a three-prong test for determining violations of the Estab-
lishment Clause.'™ If a government action failed any one of the prongs, that
action was considered a violation of the Establishment Clause.'” The test stated
that a law or government action was a violation of the Establishment Clause
unless it: (1) has a “secular purpose,” (2) its principal or primary effect neither
advances or inhibits religion, and (3) it does not foster excessive entanglement
with religion.!”®

The first prong of the test requires that government action have a secular
purpose. State action is seen to be nonsecular only when there is “no question
that the statute or activity was motivated wholly by religious considerations.”!”’
This means that so long as a secular purpose can be articulated, the prong is sat-
isfied. There is a secular purpose to the three reforms mentioned above. The
creation of a council is meant to inform the USDA about ritual slaughter, not
to promote or encourage it. The creation of a gold standard is not meant to
support ritual slaughter, but rather help standardize USDA inspection protocols
in relation to ritual slaughter, and the certification statute is meant to standardize
certification protocols across religious food industries, not just Aalal products.
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Any of these reforms can (and in fact, should) be extended to other faith groups;
in doing so, the positive impact grows as does the secular purpose. For example,
the council reform can be written into law expansively to allow the USDA to
form these councils for any faith group that is relevant in order to better enforce
the ritual slaughter provisions in the HMSA. The gold standard is simply the
“report” of that council/committee which can be applied to any faith group’s
dietary needs. The statute mandating this process to the USDA can be written
broadly to allow for a non-secular element to be worked in.

There is a counterargument under this prong that there are less intrusive,
alternative means to achieving the same goals.'” Some of the Lemon jurispru-
dence discusses this concept, articulating that where there are other means to
achieve the secular purpose, government action may still fail the first prong of
the Lemon test.'” However, even though that is a legitimate concern, there is no
explicit bar or requirement that alternative means be used in lieu of more intru-
sive methods to keep actions in compliance with the Establishment Clause. In
fact, in considering state purpose, the Supreme Court ruled that a legislature’s
“stated reason will generally get deference” so long as the reason is genuine and
“not a sham.”™®® 1In this case, the reasons posited are not shams and are legiti-
mate reasons for government action: standardization and information gathering.

The second prong of the Lemon test requires that a government action not
have the primary effect of advancing or inhibiting a certain religion.'®! Notably,
the Establishment Clause “does not always bar a state from regulating conduct
simply because it ‘harmonizes with religious cannons.””'8? Here, the nuance of
the reform is important to recall . Where a statute would have required that man-
ufacturers comply with Islamic principles or laid down a gold standard that was
declared by the USDA as the definition of Aalal, there may have been an Estab-
lishment Clause issue.'® In that case, the state is explicitly endorsing religion
and supporting its establishment.

The details of these reforms do not extend into the territory of violating this
principle. As discussed, these reforms do not ask the Government to endorse a
version of Islam. Rather, the reforms ask the Government to gather information
through the council, gather data on that “gold standard” list, and disseminate
that information to the public. At no stage of the process is the Government pro-
claiming what is or is not halal, nor does the reform ask it to. In fact, the council
is also limited in that the religious leaders involved are not to make judgments on
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what is or is not salal. Rather, the task is to compile information for the USDA
to then use as a framework for the information to be communicated to the public.
The reform does not task the USDA with enforcing the checklist or imposing
criminal or civil sanctions on slaughterhouses not following the checklist. These
reforms do not establish religion; instead, they harmonize with religious cannons
in a permissible manner. The certification statute, similarly, does not endorse or
advance a particular religion. It simply standardizes an existing set of bodies
that affect religious adherents across the population including Jewish, Hindu,
and Muslim individuals. Because the standardization is widely applicable, it’s
primary effect or impact is not to advance a particular religion. The creation
of the council and gold standard are slightly trickier, but the distinction that
these measures simply gather and provide information without enforcement or
endorsement makes it clear that the primary effect is not to endorse Islam.

The third and final prong of the Lemon test looks at whether there is exces-
sive entanglement between government and religion.'® The Supreme Court, in
analyzing this question, held that this concern is raised when the Government is
called on to resolve “underlying controversies over religious doctrine” or from
using Government organs for “essentially religious purposes.”'® Notably, this
inquiry is not black and white; instead, it is one of degree, because some gov-
ernmental involvement with religion is unavoidable.'® Specifically, the inquiry
is trying to ascertain if the entanglement is “excessive.” In considering this
question, the Second Circuit Court of Appeals highlighted in dicta that where
a state statutorily imposes interpretation of inherently religious terms and is
required to take an official position on religious doctrine, there is likely exces-
sive entanglement.'®’

In considering the question of excessive entanglement and the three reforms
discussed here, these reforms specifically do not ask that the Government take a
position on officially defining what is or is not salal through the gold standard or
the council. That determination is left up to private certifying bodies or the pub-
lic’s own analysis of the information being provided. The council is not to lay
down the law on what is or is not salal; nor is the USDA endorsing a definition
through the gold standard (which is just a framework to gather information) or
through enforcement of the gold standard. The Government is not being called
on to resolve underlying disputes of religious doctrine nor is a state organ being
used for religious purposes. The USDA is already tasked with inspecting slaugh-
terhouses and monitoring methods of slaughter. This reform simply adds an
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information gathering element. The Government isn’t being used for religious
resolution but rather transparency so individuals can make their own judgments.

The Court recognized that some involvement is unavoidable and the
methods proposed in this Comment explicitly omit endorsement or official defi-
nition by the Government of religious principle. The Government is not asked to
interpret anything. Instead, it provides the information to the consumer that can
then take up the mantle to interpret the information received. The certification
statute is even more separated from any religious inquiry. The statute is meant to
standardize certification registration and processes to eliminate fraud. Consumer
protection is an established function of the state and a statute standardizing and
monitoring the bodies doing that work is not establishing a religion, although it
could be interpreted that way. That characterization fails to recognize the broad
applicability of this statute and the lack of any mandate forcing interpretation of
religious doctrine or taking an official stance on religious definitions.

This analysis demonstrates that the Lemon test is not violated by the three
reforms that seem to tow closer to that constitutional line. Each of the three
reforms has an articulated secular purpose, their primary effect is not to advance
religion, and they do not cause excessive entanglement between religion and
government. Instead, these reforms call on the Government to provide infor-
mation and allow the public to make its own judgments and put in place some
regulations and monitoring for the certification process.

In addition, there is an argument that there is an Establishment Clause
problem with a statute specifying that the religious leaders come from partic-
ular Islamic legal schools. As mentioned above, the statute establishing this
council should not be limited to one school of thought. The Supreme Court has
considered this question and laid down a second Establishment Clause test—the
denominational preference test. This test articulates that “one religious denom-
ination cannot be officially preferred over another” without first satisfying strict
scrutiny.'®® Denominational neutrality is preferred. This essentially means that
the government action cannot officially discriminate against the various sects
of Islam. This Comment focuses on Shi’ah jurisprudence to limit the discus-
sion and provide an ease of reference for the reforms, but official positions will
have to consider a wider scope of sects in Islam. This is an important point to
note because this reinforces the need for the statute to enable the creation of the
council and adoption of the gold standard checklist to avoid that discrimination.
As discussed above, the statute should task the USDA to well-represent sects and
try to include as many relevant sects as possible. Also important to remember is
that the gold standard is not a definition of what is halal but rather a comprehen-
sive list that includes the various factors that sects look at. The information is
then disseminated to the public and individuals make that ultimate determination
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on what satisfies the criteria they subscribe to. While on the surface, there may
seem like there is an Establishment Clause problem, the effort to include sects
(i.e., the lack of an enumeration of which sects are to be included in the enabling
statute) and the inclusivity of the gold standard should alleviate this concern.

Overall, this discussion of the Establishment Clause tests and the three
reforms that tow that line demonstrate that there is no violation that would hinder
reform. While some may see it in that light, the jurisprudence supports these
reforms and compliant with the Establishment Clause.

VII. CoNCLUSION

With the growth of the halal food industry and the concurrent explosion
in the Muslim population, it is high time this country examine (and reform) the
structure of regulation of this sector of the food industry. Already, several prob-
lems have made themselves apparent from lack of enforcement to an uncertain
set of standards that makes meaningful and reliable access to halal products
dubious. Itis important that the United States carefully consider how to integrate
private sector resources with public sector visibility and longevity to produce a
system that best serves this population. The solution proposed in this Comment
adopts that principle and keeps in mind constitutional constraints. Namely, the
proposed reforms to the system would create a public arm charged with pro-
viding access to information about salal meat production (through the USDA’s
expanded mandate and the creation of a halal gold standard) and a private arm
which would utilize certification bodies like the kosher food regulation scheme.
(governed by a certification statute modeled after the successful statute in Aus-
tralia and with a two tier system mean to promote accountability and use of
resources). All of this would be buttressed with protections from state statutes
that are similarly focused on preventing deceptive trade practices and promoting
transparency.

This broad framework is an integration of successful practices in this
country and abroad. The hope is that it will allow the /alal food market to flour-
ish and grow, without compromising on the religious integrity that underlies this
need. It is high time something changed; this proposed scheme is one attempt to
move the needle on an issue that is incredibly important to the average Muslim
today, and for years to come.
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