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ABSTRACT

This article examines the Shafi ‘1 school’s position on riba in contemporary
fiat currencies. It analyzes the definition of ribd, the underlying legal rationale
for its prohibition ( i/lah), and engages with historical debates on the valuation
of currencies and the applicability of riba laws to non-gold-and-silver currencies
(fuliis). By tracing the evolution of currency within Shafi‘T jurisprudence from
the 9™ to the 20" century, the article identifies key trends among Shafi‘T jurists
regarding the legal characterization of bonds and paper money in the late 19
and early 20™ centuries. The paper argues that the traditional Shafi'T exemption
of fuliis from riba laws is not absolute and does not solely depend on the phys-
ical attributes of the currency. Historically, Shafi‘T jurists have emphasized the
subjective value of gold and silver, owing to their longstanding roles as primary
mediums of exchange. Furthermore, the potential for future currencies to share
a similar legal basis for the prohibition of 7ibd—akin to that of gold and silver—
is acknowledged, reflecting the adaptability of Shafi‘T jurisprudence to evolving
economic conditions.
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INTRODUCTION

Scholarly debates continue to evolve regarding the interpretation of the
prohibition of riba, particularly in its application to contemporary financial
practices such as interest-based transactions. While some scholars assert that
interest-based lending forms the cornerstone of Islamic finance,! others argue
that, although it may technically qualify as riba, it diverges from the type of
riba explicitly condemned in the Qur’an and is not categorically prohibited by
Islamic law.?> Central to the debate is the identification of the ratio legis ( ‘illah)
of riba’s prohibition and the types of monetary properties it governs. In explor-
ing how the prohibition of riba extends from traditional assets like gold and
silver to various forms of currency, the Shafi‘T school’s analysis of the ratio legis
has provided a unique perspective on what constitutes currency. Contemporary
Islamic jurisprudence, marked by a multitude of currencies, is fraught with con-
flicting fatwas and inconsistent governmental policies. This complexity leaves

1. Muhammad Fadel, “Riba, Efficiency, and Prudential Regulation: Preliminary
Thoughts,” 25 Wis. Int’l L.J. 676 (2008), at 677-679 (providing an overview of the dominant
view represented by Abl Zahra and al-Zuhayl1).

2. Ibid, 676. For an overview of the dissenting view represented by Rashid Rida, ‘Abd
al-Razzaq al-Sanhuri, and Mahmoud EI Gamal, see 680—688.
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the Islamic finance market struggling to apply the prohibition of riba@ consis-
tently across its diverse financial instruments.

The evolution of the international monetary system, from the Gold Bullion
Standard in the 18™ century to the predominance of fiduciary money in the 19
century, and the gradual departure from the Gold Exchange Standard by the late
20™ century, prompted extensive deliberations among Muslim jurists regarding
the applicability of 7iba laws to modern fiat currencies. With the transition from
gold and silver to fiat money, a modern approach argues that the laws of 7iba@ may
not apply to contemporary currencies. This perspective highlights the ritualistic
aspect of the riba prohibition as viewed by the Shafi‘T school, contending that its
applicability should be restricted to instances explicitly mentioned in the Qur’an
or Sunnah. Consequently, fiat currencies, not covered under the prohibitions
associated with gold and silver, might be considered analogous to non-precious
coins (fulits). Given that the established position of the Shafi‘T school does not
extend riba laws to fuliis, certain interest-based transactions could be deemed
permissible in modern financial contexts.?

This article investigates the Shafi ‘T school’s interpretation of the ratio legis
behind the prohibition of 7iba in relation to modern fiat currencies. It begins
by contextualizing the historical discourse within the school regarding the rel-
evance of the riba framework to currencies not based on gold or silver. This
discourse became prominent among Shafi‘T jurists in Greater Khurasan during
the 13" century, coinciding with a surge in transactions involving fidliis, which
resulted in significant inflation. Fast forward to the 19" and 20™ centuries, the
article explores Shafi‘1 fatwas and scholarly works addressing riba’s applicabil-
ity to various forms of currency, including deposit receipts, banknotes, fiduciary
money, and token money.

In this article, I argue that Shafi‘T jurists did not exempt fulizs from the
scope of riba solely based on the physical properties of gold and silver. Instead,

3. In addition to the Shafi'T perspective on the ratio legis for the prohibition of riba
exclusively in gold and silver currencies, the minority view that modern paper money does not
fall under the same regulations as traditional currencies is based on various contentious legal
and economic augments. For a detailed summary of this position, sece Mohammad Hashim
Mahmoud, al-Nugqid fi al-shart ‘a al-Islamiyya: isdaruhd wa tadawuluha, 2 vols., (Cairo: Dar
al-Thsan, 2019), 1:45-61. For a brief discussion on the differences between conventional banks
interest and riba, which supports the argument that today’s paper money does not conform
to the traditional definition of currency, see Ali Gomaa, “Hal hunaka farq bayn al-fawa’id
al-bankiyaa war-riba am anna haqiqatahuma wahida?,” Nov. 7, 2016, available at: https://
shorturl.at/jxDOT. The debate remains active and is frequently addressed at various fatwa and
research forums such Al-Azhar’s Islamic Research Council, the International Islamic Figh
Academy, and the Deobandi Islamic Figh Academy. The issue continues to be a key topic at
global Islamic banking conferences and in is extensively discussed in scholarly literature. See
also Mahmoud, al-Nugqiid fi al-shari ‘a al-Islamiyya, 62—7. For the purpose of this article, the
discussion will primarily focus on assessing the relevance of the Shafi‘1 position in relation to
the minority view.
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they placed greater emphasis on the subjective value and practical utility of
gold and silver within the prevailing economic conditions. The determination
of riba’s ratio legis in gold and silver within the Shafi‘T school was influenced
by the economic realities of the time, rather than solely rooted in theological
or textual principles. Shafi‘T jurists consistently disregarded the circulation of
fulits due to gold and silver’s continued dominance as the primary medium of
exchange, the inherent instability of fuliis, which lacked intrinsic value, and the
transient representative status of bonds, notes, and paper money in the 19" and
early 20" centuries. To grasp the modern application of Shafi'T reasoning in
Islamic finance, it is imperative to meld legal principles of analogy with the his-
torical economic and legal perspectives concerning fuliis.

I. A BRrIEF HISTORY OF THE GLOBAL MONETARY SYSTEM

In ancient times, people relied on bartering or exchanging goods according
to diverse customs and evaluation standards. As societies evolved, they transi-
tioned to a more streamlined commodity money system, where certain essential
goods were designated as prices for transactions. The challenges of storing and
transporting goods prompted the adoption of metal as a more efficient medium
of exchange: its high value, lightweight nature, and ease of storage made it a
practical choice.

The introduction of currencies became essential to provide a standardized
unit of account for calculations and to serve as a dependable store of value for
conducting economic transactions across time and distance.* Gold and silver
emerged as ideal candidates for these purposes due to their availability, afford-
ability, durability, fungibility, portability, and reliability.’ Throughout history,
gold has consistently represented actual value, even as paper bills gradually
replaced metals.® This is because the value of metal, including gold, fluctu-
ates and is determined by economic utility and purchasing power rather than
intrinsic worth.”

The earliest recorded use of gold being as a currency standard dates to
approximately 630-643 B.C. in Lydia, located in present-day Turkey.®? The
Metallic Money System, which relied on gold and silver as universal measures
of value, underwent various stages of development over time.” A significant

4. Niall Ferguson, The Ascent of Money: A Financial History of the World (New York:
The Penguin Press, 2009), 24.

5. Ibid, 24-25.

6.  Christopher M. Bruner, “The Changing Face of Money,” 30 Wash. and Lee Rev.
386387 (2010-2011).

7. See Adam Smith, An Inquiry Into The Nature and Causes of The Wealth of Nations,
ed W.B. Todd, (Oxford University Press, 1997).

8. Eoin Macdonald, “Nature and History of Gold” in the Handbook of Gold Exploration
and Evaluation (Cambridge: Woodhead Publishing, 2007), 1.

9.  For more on the development of the metallic money system from an Islamic law
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turning point occurred in the 1970s when the United States faced a crisis related
to the value of the dollar, leading to the suspension of dollar conversion into
other currencies. This action triggered heated debates surrounding the consti-
tutionality of Congress’ authority to establish a national paper currency, amid
fears of hyperinflation resulting from excessive money printing.!® These delib-
erations reached a climax on August 15", 1971, when the United States opted
to abandon the gold standard. Consequently, the federal government ceased the
redemption of dollars for gold, severing “the centuries-old link between money
and precious metal.”!" In 1974, the International Monetary Fund (IMF) intro-
duced Special Drawing Rights (SDRs) as an alternative to the gold standard.
SDRs grant member countries the right to draw specific amounts of various cur-
rencies, based on the value of a specific weight of gold, to settle their debts with
foreign nations.

As aresult, currencies became detached from gold and began fluctuating in
value relative to one another, representing a virtual purchasing power. However,
even in times of financial crisis, gold retains significance as the most stable mon-
etary reserve. For this reason, many countries continue to rely on gold to bolster
their economic stability. The abandonment of the gold standard does not dimin-
ish its economic influence or its deep connection to certain legal traditions. As
I will demonstrate, some Shafi‘1 jurists attributed an objective value to gold and
silver as set by God. This theological conception is the backdrop for classical
Islamic financial laws, which are intricately linked to gold and silver. Despite
the move away from the gold standard, there have been occasional calls for its
return to prevent inflation and reduce trade deficits.'?

perspective, see Muhammed Taql al-'Uthmani, Buhith fi qadaya fighiyyah mu asirah, 2
vols., (Qatar: Wizarat al-Awqaf wa-1-Shu'tn al-Islamiyya, 2012), 1:143-9 (the fifth research
paper “Ahkam al-awraq al-naqdiyyah wa taghayyur qimat al-‘umlah wa rabtuha bil-as‘ar”
presented to the fifth conference of Mujamma“ al-Figh al-IslamT in 1988). Al-‘Uthmani
developed his paper based on several resources including Geftrey Crowther, An Outline of
Money, 1st ed., (London: Nelson, 1940); Elgin Groseclose, Money and Man: A Survey of
Monetary Experience, 4th ed, (Norman: University of Oklahoma Press, 1934); S.M. Akhtar &
Kewal Dewett, Modern Economic Theory (Delhi-Lahore: S. Chand & CO., 1946); “Modern
Monetary Systems,” in the Encyclopedia Britannica (Encyclopedia Britannica, inc.), https://
www.britannica.com/topic/money/Modern-monetary-systems.

10. See Juilliard v. Greenman, 110 U.S. 421, 462—-63 (1884) (J. Field dissented over
the constitutional authority for the federal government to create paper money, arguing that
paper could not replace metals as “a standard of value” because it lacks the practical intrinsic
attributes of metals, which “are not dependent upon legislation” and “cannot be manufactured
or decreed into existence.”)

11. Ferguson, The Ascent of Money, 59.

12. See for example, Lawrence H. White, “Making the Transition to a New Gold
Standard,” Cato J 32, 2 (2012); Bruner,

“The Changing Face of Money.”
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II. RiBA: A PRIMARY PRINCIPLE OF IsLamMiCc FINANCE

The prohibition of riba is firmly established in Qur’anic verses, pro-
phetic traditions, and scholarly consensus.”* Some Muslim scholars suggest that
riba was also forbidden in religions predating Islam."* Among Shafi‘T jurists,
opinions vary on the intertextual status of the verses prohibiting 7iba. Many con-
sidered these verses to be ambiguous (mujmal), necessitating clarification from
the Sunnah to determine the specific types of transactions riba encompasses.'’
Others, including Abii Hamid al-Marwazi (d. 362/973), argued that the Qur’anic
prohibition addresses conventional riba practices prevalent in the pre-Islamic
era, such as inequitable exchanges or interest-based loans, and maintained that
the Sunnah explicitly included spot trading in its prohibition.'

Riba has been extensively translated and defined in modern scholarship,
often described as “unjust enrichment.”’” The inherent unfairness of 7iba is not
always evident to those participating in such transactions. Specifically, certain
dealings—definitively those involving 7iba in the pre-Islamic era, and pre-
sumptively those involving excess and delay—are legally classified as unjust
enrichment. This classification applies irrespective of the parties’ consent, level
of sophistication, or awareness. As a result, these transactions are excluded from
the realm of permissible market activities, even though some traders may view
them favorably.'®

Additional definitions of riba include “unlawful advantage by way of
excess or deferment.”!® However, it is crucial to note that the concept of riba
is not synonymous with “interest,” and “even the most conservative contem-
porary jurists do not consider all forms of what economists and regulators call
interest to be forbidden riba”.** These varying definitions underscore different

13. For an overview of riba across the different legal schools, see Hiroyuki Yanagihashi,
A History of the Early Islamic Law of Property: Reconstructing the Legal Development 7th-
9th Centuries (Leiden & Boston 2004); Abdullah Saeed, Islamic Banking and Interest: A
Study of the Prohibition of Riba and its Contemporary Interpretation (Leiden: Boston et al.
1999); Frank Vogel & Samuel Hayes, Islamic Law And Finance: Religion, Risk, and Return
(Kluwer Law International, 1998).

14. Abi al-Hasan al-Mawardi, al-Hawi al-kabir, eds ‘Adil ‘Abd al-Mawijtud and ‘Ali
Mu‘awwad, Ist ed, 11 vols., (Beirut: Dar al-Kutub al-‘Ilmiyah, 1994), 5:74; ‘Abdel Razzaq
al-Sanhtir1, Masadir al-haqq fi al-figh al-Islami (Cairo: Manshiirat al-Halabi al-Huqtigiyya,
1998), 3:216-9.

15. Al-Mawardi, al-Hawi, 5:74. Al-JuwaynT also held the same opinion. "Abdel Malik
al-Juwayni, Nihayat al-matlab fi dirayat al-madhahab, ed *Abdel *Azim al-Dib, 1st ed., 20
vols. (Beirut: Dar al-Minhaj, 2007), 5:64.

16. Al-Mawardi, al-Hawr, 5:74.

17. Vogel & Hayes, Islamic Law And Finance, 84.

18. Fadel: “Riba, Efficiency,” 693.

19. Nabil Saleh, Unlawful Gain and Legitimate Profit in Islamic Law: Riba, Gharar and
Islamic Banking (London: Graham & Totman, 1992), 11.

20. Mahmoud El-Gammal, Islamic Finance: Law, Economics, and Practice (Cambridge
University Press, 2008), 51-52.
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conceptualizations of the underlying reasons for the prohibition of riba, empha-
sizing the importance of ascertaining its ratio legis from classical debates.

In general, riba encompasses two main aspects: 1) the exchange of iden-
tical goods in differing quantities, and 2) interest-bearing loans. Contemporary
jurists have debated the application of 7iba to modern financial transactions such
as interest, prepayments, and mortgages, which may seem distinct from tra-
ditional definitions and rulings under Islamic law. The foundational basis for
the prohibition of riba originated in trading gold and silver in unequal quanti-
ties. Interest-bearing loans were traditionally associated with gold and silver,
as these metals were the primary mediums of exchange. Despite the unequivo-
cal prohibition of ribd, there remains significant disagreement among Muslim
jurists regarding its particular instances and applications. As the Shafi'T jurist
al-Mawardrt (d. 450/1058) stated, “Muslims agreed on the prohibition of riba,
even though they differ on its branches (furi ) and the extent of its prohibition.”!

Most discussions in Islamic law concerning money are “preoccupied with
ribd and how to avoid it.”?*> The prohibition of 7iba is seen as a matter of “mate-
rial” justice, involving ethical considerations rather than purely technical ones,
as noted by Max Weber.”?> However, the prohibition can clash with practical
economic needs by imposing limitations on trading activities. For instance, it
could hinder the free exchange of currencies, particularly in transactions like
the exchange of gold for gold or silver for silver.** While the doctrinal princi-
ples regarding riba were established early in the development of Islamic law,
jurists were not oblivious to practical economic demands. They recognized the
gap between theoretical and practical realities and sought ways to bridge it. This
involved acknowledging the importance of balancing ethical principles with the
needs of a functioning economy.

A. The Shafi‘1 definition of riba

The Arabic word riba literally means an ‘increment’ or ‘increase.” In
Islamic jurisprudence, it refers to various forms of excessive or unconscionable
gain, a concept uniquely characterized by each school of law. The Shafi‘T school
has articulated multiple definitions for 7iba. Through centuries of legal analy-
sis and examination of riba-related transactions, the school has converged on a
specific definition consistently cited in its authorized manuals and treatises. The
carliest reference to this definition can be traced back to al-Riiyani (d. 502/1109),
as cited by Taqt al-Din al-Subki (d. 756/1355):

21. Al-Mawardi, al-Hawr, 5:47.

22. Norbert Oberauer, “Money in Classical Islam: Legal Theory and Economic
Practice,” 25 Islamic L. & Soc’y 425 (2018).

23. Ibid, 465.

24. Ibid, 465.
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An agreement to exchange one specific item for another when their equivalence

is unknown, as determined by the standards of the sacred law at the time of

the transaction, or in cases where there is a delay in the delivery of either or

both items. %

After quoting al-Riiyant’s definition, al-Subki comments, “this is a sound
way of defining it, whether it is understood literally or metaphorically.”?

Riba can be characterized by three essential elements, all of which must be
present for the prohibition to apply. First, the term “specific” restricts the prohi-
bition to exchanges involving particular commodities such as foodstuffs, gold,
or silver, as explicitly stated in a hadith. Second, the term “unknown equiva-
lence” refers to an increase in one of two homogenous equivalents (i.e. gold for
gold or wheat for wheat) without fair compensation for this increase. Third, the
term “standards of the sacred law” limits the prohibition to transactions involv-
ing items of the same type.

The basis for the prohibition of 7iba in specific categories of commodities
is the prophet’s statement, “Gold is to be paid for by gold, silver by silver, wheat
by wheat, barley by barley, dates by dates, and salt by salt, like for like and equal
for equal, payment is made hand to hand. If these classes differ, sell as you wish
if payment is made hand to hand.””” This hadith primarily governs sales transac-
tions and is specifically applicable to the six enumerated items.

The juristic framework that regulates transactions potentially falling under
the definition of riba includes at least three types of transactions:

1. Riba al-Fadl: when one of the exchanged items exceeds the other, even
though both items are of the same kind (for example, selling one ounce of
gold for two ounces of gold);

2. Riba al-Nasa: when one of the exchanged items will be owed or delayed
to a later time; and

3. Riba al-Yad: when there is a delay in taking possession of one or both items
before leaving the location where the transaction took place, even if the
delay was not initially stipulated.

Post-classical Shafi‘T jurists debated whether loans in which the lender
gains a benefit exceeding the monetary value loaned (riba al-gard) should be
considered a distinct prohibited category, or if they are simply a subset of 7iba
al-fadl. The argument supporting the view that riba al-gard is a separate cate-
gory,”® as initially posited by al-Mutawalli (d. 478/1086),% is that riba al-qard

25. Taqi al-Din al-Subki, Takmilat al-majmii‘ sharh al-muhadhdhab lil-Shirazi, ed.
Najib al-Muti ‘71, 23 vols. (Jeddah: Maktabat al-Irshad, 1980), 10:25. It is worth noting that the
definition is not found in al-Riiyant’s extensive printed work, Bahr al-madhhab.

26. Al-Subki, Takmilat al-Majmii *, 10:25.

27. Sahih Muslim, no. 1584.

28. Abdullah ibn Hijazi al-Sharqawi, Hashiyat al-Shargawi ‘ala tuhfat al-tullab bi-
sharh tahrir tanqih al-lubab (Cairo: Mostafa al-Halabi, n.p.), 2:31.

29. Zakariya al-Ansari, Asnd al-matalib sharh rawd al-talib, ed Muhammad Tamir, 2nd
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applies broadly to exchangeable items, whereas riba al-fadl pertains specifically
to the six categories mentioned in the hadith. This inclusion of 7iba al-qard chal-
lenges the comprehensive nature of 7iba’s definition, suggesting that the definition
should be contextually applied to specific categories rather than understood as a
universal concept.*® This debate over riba al-qard underscores a critical distinc-
tion between Islamic law, where sales form the basis of riba contracts, and other
modern legal systems, where the concept primarily revolves around loans.

III. THE Ratio LEGIS (‘ILLAH) BEHIND THE PROHIBITION OF RIBA

To delineate the scope of religious law, it is customary to assess whether a
given obligation or prohibition can be rationalized independently of divine rev-
elation. If it cannot, the law may be intended primarily as a test of devotion,
assessing individuals’ servitude to God. Al-Ghazali (d. 505/1111) categorizes
the purposes for religious law into three types: 1) purely devotional (such as the
obligation to stone Satan during the Pilgrimage), 2) purely rational (such as the
obligation to repay one’s debts), or 3) both devotional and rational (such as the
obligation to pay zakah).*' The third purpose is somewhat ambiguous, as it com-
bines rational benefit with the intent to test an individual’s devotion to God.

If the purpose of religious law is purely devotional, its applicability is
confined to its prescribed domain. Al-Juwayni (d. 478/1085) characterizes the
nature of acts of worship as follows:

Rituals are not acts of worship for their essence or substance, nor are they distin-

guished by their inherent qualities. Rather, they hold values as acts of obedience

insofar as they conform to God’s commands within their prescribed times. [For
instance,] if the servant [of God] performs the obligatory prayer with utmost sub-
missiveness, humility, and serenity before its designated time, it would not suffice

[to fulfill the obligation] . . . [Similarly,] if a person in a state of ritual impurity

(hadath) were to perform the prayer, their action would be considered vile.??

On the other hand, if the purpose of religious law is to achieve a rational
benefit, jurists may extend its application through legal analogy to similar cases
that share the same underlying rationale. However, not every rational benefit
qualifies as a legal cause for such analogy, as the underlying wisdom (hikmah)
of the law might be latent or irregular. For example, while consent is generally
recognized in contractual agreements, it does not necessarily constitute the ratio
legis of a particular law. Al-Juwayni points out that [slamic law may override the
contracting parties’ consent and impose restrictions on transactions to safeguard

ed., 9 vols. (Beirut: Dar al-Kutub al-'Ilmiyah, 2012), 4:51.

30. Al-Sharqawi, Hashiyat al-shargawr, 2:31.

31. Abu Hamid al-Ghazali, Ihya ‘ulim al-din, 1st ed., 10 vols., (Jedda: Dar al-Minhaj,
2011), 2:26-29.

32. ’Abdel Malik al-Juwayni, al-Ghiathi, ed *Abdel 'Azim al-Dib, (Jeddah: Dar al-
Minhaj, 2011) 452-3.
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the interest of either party or to uphold the value of precaution. Some of these
objectives are rationalized, while others are not.>* The distinction between ratio
legis and hikmah is critical, as only the former can serve as the basis for extend-
ing a ruling to a new case through analogy.

The strength of the ratio legis depends on several characteristics, includ-
ing its consistency, regularity, clarity, and co-extensiveness. There are different
ways to identify a ratio legis, including an a) explicit mention in the same text
that contains the ruling, b) implicit indication within the text, or c) juristic der-
ivation from the text. The third type is most prone to differing opinions. A
derivative ratio legis can be identified by assessing the ratio legis’ apparent
suitability (mundsabah) to the rule of law (e.g., considering the impairment of
intellect for the prohibition of intoxicants) or by examining and isolating quali-
ties that are attributable to the ruling (sabr wa tagsim). While it is assumed that
every ratio legis is based on an underlying rationale, legal theorists recognize
that some ratio legis may not be discernable, with examples such as the ratio
legis for the prohibition of 7iba in foodstuffs and gold and silver.** However, any
degree of association between a ratio legis and its underlying rationale is deemed
sufficient for the ratio legis to be considered valid and beyond question.

According to the Shafi‘T school, the law prohibiting riba in all its forms
is considered purely devotional. Both Ibn Hajar al-Haytam1 (d. 974/1566) and
Shams al-Din al-Ramli (d. 1004/1596), in their authoritative commentaries
on al-Nawawt’s (d. 676/1277) al-Minhdj, stated, “The prohibition of riba is a
matter of ritual, and any reasoning about it pertains to its wisdom, not its ratio
legis.”® To them, explanations that detail the social or individual harms of
riba merely articulate the hikmah behind its prohibition, rather than its effective
legal cause. Ibn Qasim al-"Abbadi (d. 992/1584) added that understanding the
wisdom behind riba does not change its purely devotional nature, as a devotional
act is characterized by the absence of a discernible reason.*® Al-Shabramallisi
(d. 1087/1676) and al-Sharawant (d. 1301/1884) also supported the views of
al-Ramli and al-Haytamf, respectively, defining a devotional act as one lacking
an ostensible ratio legis behind the ruling, even if it possesses apparent wisdom.’

33. Ibid, 541.

34, Jalal al-Din al-Mahalli, al-Badr al-tali* fi hall jam " al-jawami ", ed. Murtada al-
Daghistani, 2 vols., (Beirut: Risala Foundation, 2012), 2:202-3; Hasan al-‘Attar, Hashiyah
‘ala jam * al-jawami, 2 vols., (Cairo: Dar al-Basa’ir, 2009), 2:282—-84.
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al-‘Abbadr ‘ala tuhfat al-muhtaj bi-sharh al-minhaj, ed Anas al-Shami, 11 vols., (Cairo: Dar
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37. Al-Sharawani & al-‘Abbadi, Hawdashi, 272; Abu al-Diya 'All ibn Al
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As a devotional rule, the scope of the prohibition of riba is strictly limited by
the hadith and does not extend to other items that might otherwise be inferred
through analogical reasoning.

The Shafi‘1 stance on the prohibition of 7ibd emphasizes its devotional and
ritualistic purpose, setting it apart from views that see Islamic transactional laws,
including those prohibiting 7iba, as primarily aimed at promoting the secular
welfare of individuals.® This perspective questions the sufficiency of historical
justifications used throughout Islamic history and proposes an alternative under-
standing of Islamic transactional laws as functional, rather than being strictly
bound to normative religious texts.”® In contrast, ShafiT jurists uphold a com-
mitment to the ritualistic nature of religious law, guided by theological principles
concerning wealth and sustenance that go beyond secular notions of welfare,
while also pragmatically considering the real-life implications of these laws.

A.  The ratio legis for the prohibition of the two universal types of riba

While the Shafi‘T school recognizes the ritualistic purpose of prohibiting
riba, it also categorizes the six items listed in the hadith into two groups: money
(gold and silver) and foodstuffs (wheat, barley, dates, and salt). Accordingly, the
ritualistic prohibition confines the scope to these two categories, thereby pre-
venting items that are neither money nor food from falling under the prohibition.
Thus, the Shafi‘T school does not identify a unviersal ratio legis for the general
prohibition of 7iba but ascertains a ratio legis for each of the two categories—
foodstuff and money. This distinction enables the extension of the prohibition to
other types of crops or monetary properties through analogical reasoning.

By segmenting these two categories from the six subcategories provided
by the prophet as examples, the school permits a limited scope for analogical
reasoning in interpreting devotional rulings. To illustrate this two-layered frame-
work, the Shafi‘Ts reference the role of analogy in interpreting the four ritualistic
nullifiers of ablution (wudi1):* whatever comes out from the two waste passages,
touching a marriageable person of the opposite gender, touching private parts,
and the loss of intellect. While these causes for minor impurity are ritualistic in
nature, analogical reasoning can nonetheless extend ‘loss of intellect’ to include
states such as sleep, coma, and intoxication.*!

al-Shabramallist, Hashyia ‘ald nihayat al-muhtdj ild sharh al-minhdj, 3rd ed, 8 vols., (Beirut:
Dar al-Kutub al- Timiyah, 2003), 3:424.
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40. Sulaiman ibn ‘Umar al-Bujairami, Tuhfat al-habib ‘ala sharh al-khatib (Beirut: Dar
al-Kutub al-‘Ilmiyya, 1996), 3:296-297; al-Sharqawi, Hashiyat al-Shargawt, 2:30.

41. The ratio legis of the prohibition of 7iba in foodstuffs is their edibility (fu ‘miyyah).
An earlier position of the school, which is no longer authorized, considered both edibility and
measurability (fagdir) as the ratio legis. Al-Juwayni, Nihayat al-Matlab, 5:65—66. Edibility is
aregular quality (wasf mundabit) that can be assessed independently from law. It is a common
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B.  The ratio legis for the prohibition of 7iba in gold and silver

An early opinion within the Shafi‘T school, reported by al-Mutawalli, and
described as “weak and uncommon” by Al-Nawawi,* suggests that the prohi-
bition of riba in gold and silver has no underlying cause; it is attributed solely
to their essence. ShafiT jurists rejected the opinions held by other schools that
the ratio legis for their prohibition is based on weight or volume (wazn) in iden-
tical items. This perspective would permit deferred delivery contracts (salam)
involving weighable goods to be conducted using gold or silver, thus undermin-
ing the effectiveness of the mentioned ratio legis.®

The majority of Shafi‘1 jurists concur that a ratio legis for gold and silver
can be identified, although there is disagreement on its exact nature. The varied
views include characterizing it as (i) the items used for determining prices, per-
ceived to have marginal utility (gawhariyyat al-thaman or jins al-thaman),
which is the formally authorized opinion, (ii) the value of consumables (giyam
al-mutlafat), or (iii) the value of things in general (givam al-ashya’). These three
perspectives, which will be explored further below, are responsive to the eco-
nomic realities of their respective eras and are based on evolving theories of the
nature and utility of currency.

The widely recognized and authoritative opinion within the Shafi‘1 school
is that the ratio legis for the prohibition of riba in gold and silver lies in their
function as ‘items used for determining prices, perceived to have marginal
utility’. The relevant terms are gawhariyyat al-thaman or jins al-thaman and
thamaniyyah. While statements of al-Sam‘ani (d. 489/1166), As‘ad al-Mthant
(d. 527/1132) and al-Rafi‘1 (d. 623/1226) suggest that gawhariyya and thamani-
yyah are synonymous, Taj al-Din al-Subki (d. 771/1370) distinguished between
these terms:

Thamaniyyah refers to an item [that] is commonly used in transactions. Jewelry,

although being a riba commodity, does not possess this quality of thamaniyyah.

Therefore, if thamaniyyah is considered the ratio legis, it would not encompass

all instances of the 7ibd ruling . . . [On the other hand,] gawhariyya refers to any

commodity predominantly used as a medium of exchange.

Al-Subki argued that gawhariyya represents the more precise ratio legis,
a view also supported by al-Ghazali and other “skilled jurists (muhaqqiqin).”*

example of an inherent quality (wasf hagigi) in legal theory works. This article focuses on the
ratio legis of the prohibition of 7iba as it relates to money.

42. Yahya ibn Sharaf al-Nawawi, al-Majmii‘ sharh al-muhadhdhab lil-Shirazi, ed.
Najib al-Muti‘1, 23 vols., (Jeddah: Maktabat al-Irshad, 1980), 9:493; Yahya ibn Sharaf al-
Nawawl, Rawdat al-talibin wa ‘umdat al-mufiin, ed Zuhair Shawish, 3rd ed, 12 vols., (Beirut:
al-Maktab al-Islami, 1991), 3:379-380; al-Sharawani & al-‘Abbadi, Hawashi, 5:285.
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Mawjtd and ‘Ali Mu‘awwad, 1st ed, 4 vols., (Beirut: ‘Alam al-Kutub, 1991), 4:182-3.
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Moreover, al-NawawT affirmed the majority opinion, describing it as the correct
phrase adopted by the colleagues (ashab),* and corroborated by an explicit state-
ment from al-Shafi T himself.*” The term “for the most part” (ghaliban) is often
included to account for scenarios where other forms of currency are equally or
more prevalent than gold and silver.

Some ShafiT jurists maintained that the ratio legis in the case of gold
and silver relates to the value of consumables (giyam al-mutlafar), a view that
al-Mawardi found not to differ significantly from the authorized opinion.*®
Another minority opinion presented by Abii [shaq al-Shirazi (d. 476/1083) posits
the ratio legis as ‘the value of things’ (giyam al-ashya’).** This view, attributed
to a number of early Shafi Ts, faces criticism, including from al-Shirazi’s contem-
porary Abti al-Tayyib al-TabarT (d. 450/1058).° Critics argue that 7iba can apply
to items such as golden or silver containers, dust, and ornaments, which are not
primarily used as monetary value.’!

Nonetheless, later jurists, such as Ibn al-Naqib al-MisrT (d. 769/1368), con-
tinued to describe the ratio legis as ‘things by which things are valued’. “‘Umar
al-Biqa'1 (d. 1313/1895) sought to align al-MisrT’s statement with the majority
opinion, clarifying, “it means that things cannot be obtained or exist without gold
and silver, and their exchange in sales delineates the category of items used for
determining prices (athman).””* This interpretation echoes the aforementioned
criticism regarding al-Shirazi, emphasizing that riba applies to items like “gold
and silver dust, currencies, jewelry, containers, . . . ”>* Furthermore, it is conceiv-
able that al-NawawT’s criticism of al-Shiraz1’s view was prompted by the latter’s
assertion that 7iba is prohibited in gold and silver solely based on their role as
the value of things.

Notably, within these discussions, some later Shafi‘1 jurists were reluctant
to use the term ratio legis in a technical sense, preferring to describe them as
mere wisdoms behind the rules. This approach serves two purposes. Firstly,

vols., (Kuwait: Asfar, 2018), 2:340-48.

46. Al-ashab is a term for the early Shafi‘T specialists, between 2nd and 5th century,
who examined al-Shafi T’s statements, weighed between various positions in the school, and
extended them to new precedents, also known as ashab al-wujiih.

47. Al-Nawawi, al-Majmii *, 9:493.

48. Ibid.

49. Abu Ishaq Ibrahim ibn Yusuf al-Shirazi, al-Tanbih fi al-figh al-Shafi 7, ed Markaz
al-Abhath wal-Khadamat al-Thaqafiyya, 1st ed, (Riyadh: ‘Alam al-Kutub, 1983), 90.

50. Abu al-Tayyib al-Tabari, al-Ta liga al-kubra sharh mukhtasar al-Muzant, ed Abi
Ya“quib Nash’at al-Misr1, 24 vols., (Markaz Majma“ al-Bahrayn lil-Tahqia wal-Bahth al-'TImf,
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it aligns the stated causes with the view that the prohibition of riba is primarily
rooted in ritualistic aspect, a perspective supported by Burhan al-Din al-Hal-
abt (d. 1044/1635)* and Muhammad al-‘ Ashmawi (d. 1167/1753).5 Secondly,
as noted by al-Qalytbi (d. 1069/1658) and others, it restricts the application of
riba to commodities traditionally used for price setting,’® thereby preventing
its extension to other commodities. Consequently, the specific wisdom behind
prohibiting riba in gold and silver does not directly stem from the concept of
thamaniyyah.

Despite being commodities that can be bought and sold, Shafi‘T jurists
emphasized the subjective value of gold and silver, independent from their
metallic composition, utility, or the labor involved in their production. This
emphasis stems primarily from their significant role as widely circulated curren-
cies throughout history. Consequently, the school permits transactions involving
adulterated gold or silver coins (naqd maghsiish),”” which retain their status as
currency despite altered values. Nagd maghshiish “was not a clear-cut category,
as the jurists did not specify a degree of fineness that would distinguish adulter-
ated coins from pure ones.”® This lack of specificity in defining what constitutes
an adulterated coin underscored the nuanced nature of the market situation.

Al-Nawawi justified the permissibility of conducting transactions with
adulterated dirhams, whose precise silver content is unknown, by highlighting
their importance in circulation.® This framework, which standardizes a category
of items for price determination, coupled with an emphasis on their circulation,
has led some modern scholars to interpret the Shafi‘T school’s position as being
rooted in socioeconomic considerations. This stands in contrast to the more for-
malistic approach seen in the HanafT position.®

54. Al-Halabi remarked that both Zakariya al-Ansari and Ibn Hajar al-Haytami
warranted the purported contradiction and rebutted it by stating the hikmah. See, Suleiman
al-Jamal, Hashiyat ‘ala sharh al-manhaj, 5 vols., (Beirut: Dar Ihya al-Turath al-"Arabt, n.d.),
3:46.

55. Al-Bujairamt approvingly attributes this reasoning to his teacher al-‘Ashmaw1. Al-
Bujairami, Tuhfat al-Habib, 3:300.

56. Al-Qaliibi’s statement is quoted by al-Bujairami. Ibid. Shaykh ‘Awad (d. unknown)
added a similar remark in his notes (fagrir) on al-Shirbini’s commentary on Ibn al-Qasim. See
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IV. EXTENDING THE LEGAL RATIONALE OF GOLD AND SILVER TO OTHER FORMS
OF CURRENCY

While legal analogy relies on clearly identified ratio legis, not every ratio
legis supports the extension of a legal rule to a new case. This concept of inex-
tensible ratio legis (illah qasirah) is defined as “a ratio legis that does not extend
beyond the specific scope mentioned in the text.”®! A ratio legis is considered
inextensible if it: 1) precisely defines the locus of the rule (mahal al-hukm), ii)
embodies a necessary and unique quality of the rule that other rules do not share
(wasf lazim), or iii) represents a unique aspect of the rule that is not common to
other rules (juz’ khass).® In the case of the prohibition of riba in gold and silver,
the ratio legis qualifies under the first two categories: gold and silver serve as
the specific objects of the rule (mahal al-hukm) and possess an essential attribute
(wasf lazim) as the value-based standard for transactions.®® This framework of
inextensible ratio legis is widely accepted by most Shafi‘T legal theorists.

Some legal theorists argue that identifying the cause of a law is unnecessary
if its applicability is inherently limited.®® Conversely, others highlight several
advantages of recognizing an inextensible ratio legis, including rationalizing
its appropriateness to the law, enhancing clarity regarding its textual foundation,
encouraging adherence to the law, and increasing the eschatological reward for
those who consciously abide by its laws. Al-TabarT attributed practical utility
to both types of ratio legis, stating that while an extensible ratio legis unifies and
harmonizes instances sharing its meaning, an inextensible ratio legis precisely
defines its specific instance and distinguishes it from other similar cases.®

Within the Shafi‘T school, there are two views regarding the functionality
of an inextensible ratio legis: 1) it is considered invalid, thus making it inapplica-
ble for use in analogy, and 2) it may be valid, but an extensible ratio legis should
be given precedence. Both views are subjected to criticism from those, such as
the Hanafis, who believe that the ratio legis for gold and silver is based on their
weight. These critics argue that the identification of an inextensible ratio legis
for this is redundant since the original prohibition of 7iba in gold and silver is
already well-established by textual evidence.®’
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Al-Nawawi addressed the Hanafi critique by pointing out an additional
benefit of identifying an inextensible ratio legis: “There is a possibility that a
similar ratio legis to the original case might arise [in the future], and in that case,
it should be considered together in making a ruling.”®® This approach recognizes
the potential for the same ratio legis to manifest in different scenarios beyond
the initial textual confines. This is because the three conditions that define a ratio
legis as inextensible—mahal al-hukm, wasf lazim, and juz’ khass—are derived
from an understanding of currently available realities. Al-Tabar1 responded to
the Hanafi critique by arguing that the Shafi'1 ratio legis is more consistently
present in reality, noting that items exchanged by weight in certain regions
might be exchanged by count in others.® Ultimately, while a ratio legis may be
deemed inextensible today, changes in circumstances could render it extensible
in the future.

Shafi ‘1 jurists stated that the ratio legis for the prohibition of riba in gold
and silver is inextensible, rendering it inapplicable to other forms of currency.”
They argue that the extensibility of a ratio legis depends on its contextual nature,
indicating that the ratio legis for the prohibition of 7iba in gold and silver applies
exclusively to these metals as they were the primary mediums of exchange his-
torically. Al-Shirazi supported the notion that an inextensible ratio legis could
still permit the application of the associated ruling in new scenarios that may
emerge.”! However, al-Juwayni challenged the applicability of this concept to
the prohibition of #iba in transactions involving fuliis, arguing that it contradicts
the inherent quality of inextensibility.”

Despite such objections, Shafi‘T jurists, including al-Nawawi,” continued
to entertain this possibility within the context of the ratio legis for the prohibi-
tion of gold and silver, highlighting gawhariyya as a distinctive quality absent in
any other form of currency. For this reason, the qualifier ghaliban, meaning “for
the most part,” was introduced to articulate ratio legis of the prohibition of riba
in gold and silver, specifically to exclude fuliis, which were initially included
within the scope of the ratio legis. Al-TabarT stated, “We did not consider every-
thing that serves as a medium of exchange; rather, we generally considered the
category of such mediums. Fuliis are not typically regarded as a medium of
exchange, but rather, they are considered so in rare instances.”’ Thus, the ratio
legis could potentially extend to other forms of currency in the future.
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The inextensibility of the ratio legis concerning the prohibition of riba
in gold and silver might suggest that debating whether 7ibd is prohibited due
to their intrinsic nature or an external characteristic could seem impractical.
However, this debate holds practical implications, particularly regarding fulis; if
the ratio legis is the intrinsic nature of gold and silver, then riba does not extend
to fuliis. Conversely, if the ratio legis is defined by items used as price standards
perceived to have marginal utility, then riba could indeed apply to fuliis. This
discussion on the applicability of 7iba to fulits continued among Shafi‘T jurists,
driven by their increased utility and prevalence.

V. Rid IN FuLos: CHARTING THE HISTORY OF DOCTRINAL CONSISTENCY

In addition to gold and silver currency (nagd), supplementary base metal
coins known as fuliis were typically made of less expensive materials like copper
or bronze. The term fulis is derived from the Greek word “follis,” which the
Arabs adopted from the Byzantines.”” Upon conquering Egypt and Syria, the
Arabs encountered Byzantine currencies that varied in value based on weight,
which circulated widely in major Muslim cities of that era. These diverse cur-
rencies gained prominence, bolstered by Muslim dominance in Mediterranean
trade, and subsequently exerted a significant influence on European currencies.
By the 7%/13™ century, copper fuliis had become so widespread that they sur-
passed silver currencies in circulation.”

As low-value currencies, fuliis were generally traded at their face value,
which often exceeded their actual intrinsic worth. These coins fulfilled the eco-
nomic need for conducting small-scale transactions that became impractical with
gold or silver, especially as the value of these precious metals grew dispropor-
tionately to their weight:

Nagd and fuliis represent antithetical conceptions of money. The former was

based on metallism, viz. the notion that a coin’s value derives from the purchas-

ing power of the metal it contains (hence the focus on weight). The purchasing

power of fuliis, by contrast, was detached from their metallic content, depending
only on their face value— a principle that I refer to hereafter as “nominalism.”””
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The value of fuliis was influenced by economic and societal dynamics,
leading to fluctuations over time. When copper was minted into coins, it under-
went two significant transformations: 1) its value was determined by the number
of coins rather than its weight, and 2) its value reverted to its original state as a
metal or commodity when it ceased to be used as currency.

Although Islamic law recognizes three categories of money—gold, silver,
and fuliis—the reality of the market was more complex, with coins lacking high
standardization.” The value of a coin was influenced by both intrinsic and exter-
nal factors. Intrinsic factors include characteristics such as weight, fineness,
and integrity, except in the case of token money, which was valued solely based
on count, disregarding intrinsic variables. External factors, such as supply and
demand, fluctuated due to local and transregional changes in trade and monetary
policies. Together, these variables significantly shaped the market dynamics sur-
rounding coins.”

The Umayyad Caliph ‘Abdulmalik ibn Marwan (d. 79/691) initiated a mon-
etary reform to establish a standardized system of minting under caliphal control.
Subsequent rulers made adjustments to this system.* However, over time, cen-
tralization of control waned, leading to the proliferation of coins with varying
standards.®' At times, the issuance of low-value metallic coins was used as a
strategy to address budgetary crises. For example, it is believed that the dinar
minted during the reign of Salah al-Din (d. 589/1193) was intentionally debased
to finance his military campaigns.®* Importantly, the introduction of new coins
did not invalidate previously circulated coins. Gold and silver remained the legal
tender, regardless of their form or shape.®

Despite the increasing usage of fuliis, Muslim historians have consistently
emphasized the enduring dominance of gold and silver as the primary mediums
of exchange. One such historian, al-Maqrizi (d. 845/1442), observed that until
806/1403, gold and silver were universally recognized as the official and most
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stable currencies across various regions, reigns, and dynasties.’* While filiis
were occasionally used for low-value transactions, they never attained the same
status of gold and silver.®

The minting and circulation of fuliis significantly increased during the
Mamluk period, reaching a peak during the reign of al-Nasir Faraj ibn Barqiiq (d.
814/1401). Al-Magqrizi viewed this trend as detrimental to the economy, particu-
larly due to the resulting shortage of dirhams, and believed it led to a deprivation
of divine blessings.* In contrast, he praised the subsequent Sultan al-Mua’yyad
(d. 824/1421), strongly supporting his policies, which mandated that judges
enforce financial agreements expressed only in dinars (gold) or dirhams (silver).
Al-Magqriz1 endorsed these measures, advocating for the reinstatement of gold
and silver as the primary media in economic transactions.®’

A. Discussions of fulizs in Shafi‘T jurisprudence from the 9th to 18th century

Early Muslim jurists, including al-Shafi‘1, recognized and deliberated on
the use of fuliis, acknowledging their limited applicability to low-value goods
and their secondary economic role. They emphasized that fuliis could not replace
gold and silver as primary currencies. Al-Shafi‘1 provided reasoning for permit-
ting forward sales (salam) involving fuliis:

I have permitted forward-sale involving fuliis because they are distinct from gold

and silver in that there is no zakah due on fuliis and they do not represent the

value of consumables, unlike gold and silver. Indeed, zakah is obligatory on

dirhams and dinars, but not on fuliis. In the case of gold dust, I consider its

origin, but copper does not fall into the categories of riba.*

Shafi ‘1 jurists identified three distinct qualities that define legal currencies,
which exclusively pertained to gold and silver: 1) the stability of inherent stored
value, 2) their role as the primary price setters in circulation, and 3) the official
regulation of their value and usage by authorities. The circulation of fuliis, in
contrast, was generally disregarded due to the dominance of gold and silver as
the primary currencies. However, discussions emerged regarding the possible
equivalence of fuliis to gold and silver currencies, influenced by evolving eco-
nomic landscapes across various societies. These ongoing discussions suggest
that the determination of the ratio legis for the prohibition of 7iba in gold and
silver is influenced by the prevailing economic realities than by rigid, unchang-
ing principle.
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The evolving economic utility of fuliis prompted diverse legal interpre-
tations regarding their classification. Most Shafi‘1 jurists categorized fuliis as
commodities rather than as currency equivalents to gold and silver. This distinc-
tion underlies their position that 7iba does not apply to fuliis, regardless of their
circulation. This view stems from the fact that filizs lack the inherent value
or precious metals. Therefore, the monetary worth of fuliis is considered tran-
sient and not universally recognized. Additionally, the value and legal status
of fuliis were often subject to fluctuating policies of authorities, affecting their
legitimacy and use in transactions.”® Moreover, fuliis neither primarily influ-
enced price setting nor were they broadly utilized as a medium of exchange, both
crucial considerations for the application of 7iba prohibitions.

The presence of adulterated naqd and the varied sources of metallic coins
introduced complexities in transactions that required pure nagd. Although it is
permissible to sell adulterated dirhams with known percentages of silver and
copper, using such dirhams in profit-sharing ventures (girad) is considered
impermissible, even if the copper content is disclosed. Al-Juwaini supported
this position by arguing that the inclusion of copper transforms the contract from
a purely purely monetary exchange to one involving both money and a com-
modity. However, a minority Shafi‘T jurists have permitted the circulation of
adulterated dirhams in girad, recognizing their functionality as a “medium for
trading,” and thus serving the broader purpose of nagd.”!

The analysis of the core value of currencies also applies to fuliis, which
lacks the pure nagd value of gold and silver. Mere circulation is deemed insuffi-
cient for certain types of transactions. In the context of girad, al-Juwaini, notes
that no Shafi 1 jurist permits the use of fuliis to fund these ventures, regardless of
their level of circulation. He observes “the circulation of ful/iis is not widespread
in major regions; rather, it is limited to specific areas where local residents agree
to use them, which makes them vulnerable to [economic] downturns. If their
circulation diminishes and their markets falter, their value faces significant fluc-
tuations.” This insight reinforces the understanding that considerations about
currency circulation are typically supported by the inherent stability provided by
backing with gold or silver.

On the contrary, if parties allocate dinars to a girad venture in an area
where they are not commonly used, the girad is still considered valid, regard-
less of the limited circulation of dinars. Al-Juwayni maintains that dinars, unlike
typical commodities, are stable and not prone to market instability and value
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fluctuations.”® He argues that if girad was restricted to currencies actively cir-
culated, it would render the practice impermissible in regions where adulterated
money is prevalent.”* The recognized intrinsic value of gold and silver leads to
juristic restrictions on currencies mixed with other metals. This approach typi-
cally excludes fuliis from many contracts and financial obligations.

Leading authorities who represent the Shafi 1 school’s authorized opinions,
al-NawawT and al-Rafi‘1, supported the majority view that fulizs lack the neces-
sary characteristics to act as price-setters® or to experience a general increase in
value.”® Al-Sam‘ani further clarified that the inherent quality of appreciating in
value, characteristic of various forms of money, is specifically found in gold and
silver. This is attributed to their role as mediums of ownership, trade, and wealth
accumulation, distinguishing them from other forms of currency such as fuliis.”’

A minority view among Shafi‘T jurists recognized the widespread circula-
tion of fuliis and extended the laws concerning gold and silver laws, including
those related to 7iba, to them. This perspective was primarily observed among
Shafi Tjurists in greater Khorasan (Bukhara and Khwarazm),”® where commercial
transactions involving fuliis were common, especially when their market value
was high.” This observation is substantiated by Ibn al-Rif'ah (d. 710/1310),
who noted that the opposing opinion—that riba@ does not apply to circulated
fuliis—was held by Iraqi Shafi‘1s.! Additionally, al-‘Tzz ibn ‘Abdel Salam (d.
660/1262) pointed out that although the mainstream Shafi T position treats circu-
lated fuliis as commodities, some within the school regarded them as legitimate
mediums of exchange (athman).'”" Moreover, al-Ghazali was reported to have
considered the applicability of riba to fuliis as an official, albeit unauthorized,
opinion within the Shafi T school.!??

However, the majority consistently argued against applying riba to fuliis,
pointing to the prevailing dominance of gold and silver, rather than any intrin-
sic qualities. As noted by al-Juwaini, the circulation of fuliis was regional and
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unstable. Another renowned Shafi T jurist of his time, al-‘Imrant (d. 558/1162),
acknowledged the minority opinion that in certain regions fuliis served as the
primary price setter and value determiner of goods. However, he objected to
their widespread acceptance, considering it rare.'®

Notably, al-Zarkasht (d. 794/1392) made the earliest reference within the
Shafi T school to the circulation of a form of paper money.'* When discussing
the minority opinion of applying riba to circulated fuliis, he highlighted that the
disagreement is specific to a conventional interpretation of filiis and does not
extend to other metallic coins made of iron, copper, or lead.!” The observations
made by al-‘Imrani, al-Zarkashi, and others anticipate the potential emergence of
new forms of currency, akin to the modern fiat money, and highlight an evolving
definition of circulation.

The majority of Shafi‘T jurists, including those who witnessed the ascent
of fuliis, viewed the substitution of gold and silver with fuliis as a rare phenom-
enon with minimal impact on mainstream economic and legal principles. Thus,
al-Nawaw1 considered the minority opinion regarding fu/iis as anomalous (shadh-
dh)." To address such infrequent scenarios, specialists in legal maxims within
the school formulated principles, one of which deals with whether rare scenar-
i0s should follow default rulings or be individualized. The sub-rule states that in
cases of intra-school dispute over specific scenarios, the sound opinion (sahih) is
not to apply the default rulings of more common scenarios. For instance, regard-
ing the circulation of fuliis, the more sound opinion (a/- ‘asahh) within the school
is that they should not be governed by the rulings typically applicable to nagd.'”’
This codification of the rarity of such scenarios reflects the juristic approach to
potential fuliis circulation and elucidates the rationale for their exclusion from
the laws of riba.

As they monitored its evolving status, Shafi T jurists maintained their initial
stance on fuliis, even as these coins gained monetary value over time and became
more abundant. By the 16" century, al-Suyti (d. 911/1505) noted the rising
value of fulis relative to gold and silver, which posed various economic, social,
and legal challenges. In the introduction of his treatise Qat “ al-mujadalah ‘ind
taghyir al-mu ‘amalah, he documented fluctuating exchange rates, such as the
initial 8:1 ratio of fuliis to the dirham, which later shifted to 9:1. Regarding the
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exchange rate with the dinar, it began at 260:1 aflori, 280:1 harjah, and 210:1
nasiri. However, as the value of fuliis increased, their exchange rate to the
dirham decreased to 7:1, and the exchange rate to the dinar improved, reflecting
a deduction of 50.!%

After al-Suyiti, discussions on the increasing prevalence of fuliis con-
tinued with scholars such as al-Haytami, al-Shirbint (d. 977/1570), and Shams
al-Din al-Ramli towards the late 16" century. As leading authorities within the
Shafi‘1 school, they confronted the challenge of interpreting the term “dirham” in
contracts. For instance, al-Haytami addressed the issue in the context of admis-
sion (igrar), noting that some Shafi‘is accepted the declarant’s interpretation of
“dirhams” as referring to fuliis. However, this acceptance depended on fuliis
being the exclusive medium of exchange in the region where the debt agreement
was made.'” Al-ShirbinT and al-Ramli concurred with this view, stating,

If fuliis were the dominant currency in a region and silver was no longer used,

with silver being exchanged only for fuliis—as is the case in Egypt today—then

the sound opinion, as discussed by some late Shafi‘Ts, is to accept [the declar-

ant’s interpretation involving fuliis], even if their interpretation occurred after the

time of admission.'?

However, the widespread use of fuliis proved to be transient. In the 17
century, al-ShabramallisT commented on al-Ramli’s previous remark about their
use in Egypt, noting that these observations were specific to al-Ramli’s era.
By the time of al-ShabramallisT, interpreting fuliis as an acceptable currency
from the declarant in contracts was no longer valid, as their use had significantly
declined. They were primarily used in transactions involving low-value items,!!
indicating a shift back towards more traditionally valued currencies for larger
economic exchanges.

The Shafi‘1 school has consistently differentiated fu/iis from gold or silver,
applying this distinction across ritualistic and transactional laws such as zakah,
riba, financing, forward sales, and dowries. Despite the formal issuance of adul-
terated coins, Shafi‘T jurists did not automatically categorize them as counterfeit
money, thereby legitimizing trade with these coins in regions like Baghdad and
Khorasan where they were widely circulated.!” The conceptual distinction
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between naqd and fuliis often did not fully align with market realities.!”® Shafi‘T
jurists acknowledged the deviation from strict metallism, allowing for the accep-
tance of brass coins containing small amounts of silver. Nevertheless, they
sought to regulate this by imposing limits on the trade of gold and silver nagd by
tale, demonstrating their awareness and efforts to manage the evolving dynamics
of currency in the market.'*

Shafi ‘1 jurists, uniquely among classical scholars, addressed the challenge
of indeterminacy resulting from the lack of standardized fineness in currencies.'"
The majority of the school pragmatically transitioned from metallism, where the
value is based strictly on the metal content, to nominalism, where the value is
recognized based on general acceptance and face value. Viewing coins as token
money, whose value is contingent on general acceptance,''® late Shafi'T jurists
widely endorsed the acceptance of such coins in contracts, provided that the base
metal content did not negatively impact the transaction parties. This pragmatic
shift underscores the impracticality of adhering strictly to metallism, in the face
of evolving market conditions.

During the 18" and 19% centuries, evolving economic dynamics prompted
Shafi T jurists to delve deeper into issues related to adulterated dirhams and fi/iis.
Their expanded scholarship, documented in legal manuals, dedicated treatises,
and fatwas, continued to dismiss the use of fuliis due to the enduring dominance
of gold and silver and the ongoing instability of fuliis, rendering them inadequate
as reliable standards for measuring assets. The subsequent section will explore
this period, which coincides with the global transition to paper money, and will
present preserved statements from late Shafi‘T scholars on this topic.

B.  The circulation of promissory notes in the 19th century

Fuliis experienced fluctuations until the introduction of paper money in the
Muslim world, which sparked debates on new forms of currency. For instance,
in the 19" century, al-Sharawani referenced al-Shabramallisi’s earlier comments
about the discontinued circulation of fuliis in Egypt. Al-Sharawani, who resided
in Dagestan, Turkey, Egypt, and Hijaz, did not elaborate on al-ShabramallisT’s
historical note. However, he discussed various laws pertaining to the newly
introduced paper currency issued by the sultans of his era.

During the 19" century, Shafi T jurists witnessed a gradual transition from
fuliis to notes (niit) as the recognized legal tender, representing specific amounts
of gold and silver currencies. This shift led to discussions in commentaries on
authoritative ShafiT texts, focusing on the validity of transactions involving
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notes and their zakah obligations. These discussions resulted in four distinct
views regarding the legal characterization of paper money or notes:

1) Some jurists viewed paper money as lacking inherent value or utility,
thereby invalidating related transactions and exempting them from zakah
obligations.

2) Others considered paper money as debt bonds, thus validating their trans-
actions and subjecting them to zakah in a manner similar to that applied to
gold and silver.

3) A third group saw paper money as representative currencies. They argued
that zakah should be paid on the physical notes if they are intended for
trade, akin to zakah on trade goods.

4) A reconciliatory approach emerged, combining elements of the second and
third viewpoints. This approach emphasized distinguishing between the
physical form of the note and its representative value in gold or silver, as
well as considering the intention of the holder of the note when determin-
ing zakah obligation.

These four positions emerged in response to inquiries from diverse Muslim
societies, reflecting their unique cultural and economic contexts. However, aside
from the first opinion, discussions surrounding the remaining three viewpoints
continued into the 20" century without reaching a consensus or an officially
endorsed Shafi‘T position.

1. Notes lack inherent value or utility: al-Sharawani (d. 1301/1884)

In his super-commentary on al-Haytam1’s Tuhfat al-muhtaj, al-Sharawant
addressed a specific form of paper money issued by the sultans during his era,
which served as substitutes for traditional gold and silver currencies. This devel-
opment prompted inquiries about the validity of conducting buying or selling
transactions using this paper money and whether items acquired through these
transactions should be considered trade goods, thereby subjecting them to
zakah.""" Al-Sharawani, taking a controversial stance, invalidated such transac-
tions. He argued that:

Transactions involving the aforementioned paper money are considered invalid.

Neither the owed amount nor the items obtained through such transactions

qualify as trade goods, and thus zakah does not apply to them. This is because

one of the conditions for a valid contract in Islamic law is that the object being

exchanged, whether it is the price or the item being priced, must possess inher-

ent utility and be exchangeable for a commonly recognized form of currency.

However, this paper money does not meet these criteria. Its utility relies solely

on the decision of the Sultans, making its status akin to that of nagd. Con-

sequently, if the Sultans suspend the use of this paper money, or if any of the

numbers engraved on it are erased, it would no longer be accepted or exchanged

as currency.
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Nevertheless, it is permissible to accept money in exchange for relinquishing

one’s possession of the paper money (raf” al-yad ‘anha). [This permissibility]

is based on the earlier citation from al-ShabramallisT in the chapter of Hajj, con-

cerning cutting the plants in the haram area. It is also supported by what was

mentioned earlier from Ibn Qasim al-*Abbadi and our Shaykh [Ibrahim al-Bajari

(d. 1276/1860)] that it is permissible to transfer one’s job or responsibilities to

others in exchange for dirhams, which falls under the same agreement.''®

Later Shafi‘1 scholars, including Abii Bakr Shata (d. 1310/1893), criticized
this opinion, arguing that it disincentivized businesspeople and affluent individ-
uals from paying zakah on paper money.

2. Notes are debt-bonds: Salim al-Hadrami (d. 1855/1272) and ibn
Sumayt (d. unknown)

In his unpublished manuscript, al-Fawa'id al-Jaliyyah, Salim al-Hadram1
provides detailed insights into the nature of paper money, discussing its origins
and the regulations established by its issuers. His analysis, extensively quoted
by Shata in his published treatise on the topic, ultimately concludes that paper
money should be regarded as a form of debt bond."’ Regarding their form,
he described,

These papers are essentially blank, on which a designated value in rupees is

inscribed, typically ranging from one to 1000, and occasionally up to 10,000.

The date of issuance is also noted alongside the numerical value. In European

terminology, these are referred to as notes (nif) and are printed with an offi-

cial stamp. Consequently, individuals conduct transactions based on the written

value on these notes, regardless of whether the amount is small or substantial.'*

Al-Hadram1 elaborates that European rulers introduced paper money
primarily as a mechanism to safeguard people’s wealth, facilitate the ease of
financial record-keeping, and enhance the mobility of money.”?! He outlines
several standard regulations associated with paper money, including the obliga-
tion of authorities to compensate holders with dirhams should they discontinue
its use. Additionally, if the paper money becomes damaged but retains its desig-
nated value, holders have the right to return it to the issuing authorities, who are
obliged to replace it with a similar note. Al-Hadram1 points out that the amounts
inscribed on paper money represent debts owed to the holders within their juris-
diction by the issuing authorities.””” Consequently, traders and individuals
increasingly found paper money convenient to use, as its value was guaranteed
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by the backing of the authorities, thus providing a reliable and secure means of
conducting transactions. '

Based on these observations, al-Hadrami provides the legal characteriza-
tion and ruling regarding this type of paper money as follows:

It is not the paper itself that is being exchanged, but the value indicated by the

numerical figures printed on it. Consider that paper money is produced in identi-

cal physical units: one note might be labeled as 25 rupees, another as 50 rupees,

and another as 1000 rupees. The key difference lies in the value each represents,

rather than their physical makeup. Therefore, the decisive opinion is that paper

money signifies a debt owed by its original issuer. Its transfer from one person to

another is akin to selling an item in exchange for immediate payment, exchang-

ing it for goods, or establishing an irrevocable debt.'**

He discusses a common practice of his time, where individuals sell paper
money in return for a deferred payment in either paper or silver money, with
a pre-agreed profit rate. As this transaction involves exchanging one debt for
another—a practice explicitly prohibited in textual sources—it is considered
invalid both legally and morally (zahiran wa batinan).'*

Similarly, al-Habib ‘Abdullah ibn Sumayt was asked about the use of debt
bonds as a means to save and exchange money. The specific scenario described
involved an individual receiving money, recording the amount on multiple pieces
of paper, and marking each one for accurate record-keeping. In this arrangement,
individuals only received the precise value mentioned on their deposit-receipts.
The query raised concerns that these papers had become more valuable to people
than traditional gold and silver. The central question was whether these papers
should be classified as monetizable assets or merely as debt instruments, and
whether zakah was obligatory on those intending to possess them as property. '
The urgency of addressing the “spreading evil” of this practice was emphasized
by the questioner, especially in light of a circulating fatwa claiming that zakah is
not mandatory on these receipts.'?’

In response, Ibn Sumayt affirmed that these papers indeed function as debt
bonds, and as such, zakah is obligatory on them. He clarified that the value of
these papers lies not in in the physical papers themselves but in the value they
represent. Holding these papers as property, without the intention of growth,
does not exempt one from the obligation of zakah, unless the debtor is released
from the amount specified in the debt bond. He added,

it has become a common practice for the party who borrowed the money to

render these papers invalid by issuing announcements across their properties,

requesting the return of the papers in exchange for their corresponding value.
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They would appoint agents in various cities to facilitate the payment of dirhams

and to collect these papers. In such scenarios, there is no doubt that these papers

merely serve as a formality, with the true capital being the debt value associ-

ated with them.!?®

Ibn Sumayt did not acknowledge any differences of opinion on this matter,
considering it to be evident even to those with limited knowledge of Islamic
law.'? Regarding transacting involving these papers in a manner similar to those
involving gold and silver currencies, he categorized such activities as forms of
debt assignment (hawala) contracts, which are subject to the rules governing the
sale of debts for debts.'*

3. Notes are representative currencies: ‘Abdullah ibn Yahia
(d. 1265/1848) & al-Anbabi (d. 1313/1896)

The mufti of Hadramaut, ‘Abdullah ibn ‘Umar ibn Yahia Ba‘alawi
addressed the issue of copper and paper materials bearing printed statements of
value and circulating similarly to naqd, particularly in terms of zakah obliga-
tion when these items are not intended for trade.'®! In his response, he clarified
that zakah is not obligatory on the physical form of these materials but rather on
the activity of trading with them, provided that the conditions for zakah on trade
goods are met. He further emphasized, “This matter is self-evident and does not
require any specific reference or inference. However, we live in a time where
what is obvious has become obscured.”'*

Similarly, al-Anbabi, the grand Imam of al-Azhar during his time,
received inquiries regarding the notes issued by the sultans, which had become
more widely circulated than gold and silver in certain regions.'** In response,
al-Anbabi stated:

It is permissible to engage in buying and selling using these paper notes, since they

represent stored value. Any amount held with the intention of trade is considered

a trade good, and zakah is obligatory on it according to the well-established

conditions for zakah on trade goods. However, zakah is not applicable to the
physical form of these notes, as they are not considered zakah-eligible assets.!>*
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4. Distinguishing form from value: reconciliation of debt-bonds
and representative currencies perspectives: Abli Bakr Shata’s
(d. 1310/1893)

In his comprehensive treatise on the subject, al-Qawl al-munaqqah
al-madbit, Abi Bakr Shata aimed to reconcile the two prevailing perspectives
regarding debt bonds and notes, positing that paper money serves a dual role. It
exists as a physical form of value while also representing specific amount of gold
or silver. The intended use of the paper money determines its characterization
and the associated legal implications.'¥

The utilization of note value in transactions involves two scenarios. The
first and more common scenario entails using the note to purchase an item with a
deferred payment in gold or silver currencies. In this situation, the note is given
to the seller, who then redeems its value from the note’s issuer. The second sce-
nario involves exchanging the notes for their face value, which is valid as it
represents the debt owed to the note’s holder by the authorities or their agents.
However, exchanging notes for one another, whether in the same or different
amounts, amounts to selling debts for debts, which is invalid.'** Conversely,
transacting with the physical notes themselves categorizes them as fuliis. There-
fore, it is permissible to buy goods with them and exchange them with one
another, since they possess utility and value, akin to minted copper.'?’

Shata gives precedence to the first aspect of note value because it is com-
monly understood that parties in a transaction are interested in the identified
stored value of the paper rather than its physical form.!*® Even though the parties
may not explicitly state their intention regarding the gold or silver value, this
unspoken default assumption prevails. Since the value is the intent of the note’s
issuer, it is treated as an explicit statement within the agreement.'*

Through his analysis of the dual value aspects of notes, Shata challenges
al-Sharawant’s claim that notes lack value and utility, arguing that this view
contradicts observable reality. He cautions against adhering to al-Sharawant’s
opinion that zakah is not payable on notes, noting that many merchants misuse
this position to evade zakah obligations. Shata highlights that al-Sharawani
issued this fatwa without referencing explicit statements from the school’s
authorities, suggesting that his opinion should be disregarded.'® The debate
over whether notes should be considered debt bonds or trade goods continued,
with both perspectives gaining support within scholarly circles.

135. Shata, al-Qawl! al-munaqqah, 55-6.
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C.  ShafiT perspectives on paper money in the 20th century

During the late 19" century and early 20" century, the rise of banknotes
and fiduciary money significantly increased scholarly discourse on monetary
systems. The prominent Hanbali scholar, Ibn Badran (d. 1346/1927), observed
that in his time, banknotes had become the primary medium of exchange for a
substantial segment of the population. This included North Africans in countries
such as Libya, Tunisia, Morocco, Algeria, and Sudan, as well as Muslims living
under European colonial rule in regions like India and Russia.'*! This marked
shift in currency dynamics led to further examinations of the laws regarding
zakah and riba.

In the 20™ century, Shafi‘T scholars expanded upon discussions from the
previous century, providing analysis and insights pertinent to the contemporary
currencies of their era. Notably, none of these scholars predicted or documented
the eventual abandonment of the Gold Standard in the late 20" century, which
led to the standardization of currencies that were no longer tied to gold. Key
writings from this period within the Shafi‘1 school include a discussion in al-Tar-
mast’s (d. 1912/1330) super-commentary on Ibn Hajar’s al-Manhdaj al-Qawim,
a treatise by Ahmad Bik al-Husayni (d. 1332/1914), and two monographs by
Ahmad al-Khatib al-Shafi‘1 (d. after 1912/1330).

1. Muhammad Mahfuz al-TarmasT: hdashiyat on al-Manhdaj al-qawim

Al-Tarmasi, a jurist from Java and a student of Shata, summarized the pre-
vailing perspectives on the nature of notes—whether they should be treated as
debt bonds or fuliis. He referenced Shata’s analysis, which sought to recon-
cile these views, but noted that Shata had not explicitly specified whether zakah
on notes should be paid in gold or silver.'* Expressing his view, al-Tarmasi
argued that the zakah on notes should be paid in silver. He reasoned that since
the numbers printed on notes often represent currencies such as rupees or riyals,
it would be appropriate to assess their value in terms of dirhams, which are
silver units.

While maintaining his stance, al-Tarmast acknowledged an alternative
perspective suggesting that zakah could be paid in the same currency (gold or
silver) initially deposited with the authorities. He inferred that this view aligns
with Shata’s broader understanding of financial transactions involving notes.
Additionally, al-TarmasT considered scenarios beyond typical transactions. For
example, he examined situations where notes are acquired non-commercially,
such as receiving them as gifts or finding them as validly owned lost property. In

141. Ibn Badran al-Hanbali, al- ‘Ugiid al-yagiitiyya fi jid al-as’ilah al-kuwaytiyyah, ed
‘Abdulsattar Abti Ghuddah, 1st ed, (Kuwait: Maktabat al-Siddawt, 1984), 213.

142. Muhammad Mahfuz al-Turmusi, Hashiyat al-Turmust ‘ald al-manhaj al-gawim, 1st
ed, 7 vols., (Beirut: Dar al-Minhaj, 2011), 5:209-11.
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these cases, he proposed that the individual should have the flexibility to choose
the preferred currency for paying zakah on those notes.'*?

2. Ahmad Bik al-Husayni: Bahjat al-mushtag

A contemporary ShafiT jurist and an Egyptian civil lawyer who explored
modern debt bonds and drafts in an interdisciplinary manner was Ahmad Bik
al-Husayni (d. 1332/1914). 1In his work Bahjat al-Mushtag,'** al-Husayni
approached the issue from three distinct angles. First, he juxtaposed Islamic
concepts with those of “man-made law,” offering a comparative analysis that
bridges traditional Islamic jurisprudence with modern legal systems.'* Second,
he compiled and translated information about banknotes and various commer-
cial and debt bonds from around the world into Arabic.'*® Lastly, he analyzed the
values of different currencies in relation to gold and silver, taking into account
the prevailing exchange rates at that time.

This comprehensive approach provided a practical framework for cal-
culating and fulfilling zakah obligations amid a rapidly evolving economic
environment. Al-Husayni expanded the scope of his research to include rulings
related to the stock market and shares, further addressing the complexities of
contemporary financial markets. Moreover, he offered a succinct historical over-
view of the establishment of modern banks, arguing that notes issued by these
institutions fundamentally represent debt bonds that are traded as commodi-
ties.'” To clarify their nature and classification, al-Husayni provided translations
of the most common forms of debt bonds prevalent worldwide.'#®

According to al-Husayni’s analysis, notes that either explicitly state their
value and must be repaid upon demand or do not specify a due date should be
classified as debt bonds. This classification holds even if there is a customary
expectation for holders to repay the value upon demand. If the language on the
notes indicates that they are for depositing, their characterization as debt bonds
remains unchanged. Governments are understood to manage these deposits in

143. Al-Turmust, Hashiyat al-Turmusi, 5:211.

144. Ahmad Bik al-Husayni, Bahjat al-mushtaq fi bayan Hukm zakat al-awragq, (Cairo:
Matba‘at Kurdistan al-‘Ilmiyyah, 1911). Initially, al-Husayni addressed the topic of banknotes
and zakah in his extensive commentary on al-Shafi‘1’s a/-Umm. Due to the numerous inquiries
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145. Al-Husayni notes that in the secular legal domain, which many governments adopt,
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commercial companies and associated with bonds. To effectively navigate this landscape, it
is pertinent to delineate the three types of companies recognized by secular law: joint liability
(tadamun), limited partnership (tawsiyah), and joint-stock (musahama). Ibid, 7-14.
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ways that may alter their physical form. Such alteration can be considered a
form of damage, making the government liable for the value of the notes. This
liability aligns with the concept of debts. Even in rare cases where there is no
written text on the notes, the governing principle maintains that the government
is responsible for providing their value to holders upon request.'#

To support his argument, al-Husayni referenced the definition of “banknote”
from the Petit Larousse French dictionary, which underscores their inherent
nature as debt liabilities.”*® This underpins the idea that if the notes were con-
sidered actual currencies, their issuer would not be obligated to repay their value
upon demand, nor would there be a requirement to deposit their equivalent value,
whether in cash or other assets, at the issuer’s depository institution.!s!

Hence, notes differ from copper coins in three distinct ways. Firstly, while
notes can represent substantial amounts of gold, copper currencies hold minimal
value by comparison. This significant difference in value representation affects
how they are perceived and used in financial transactions. Secondly, if the issuer
of notes were to go bankrupt, the notes would become worthless, except as gov-
erned by bankruptcy or insolvency laws. This is because if the notes were the
actual objects of transactions, their value would not diminish solely due to the
issuer’s financial failure. This contrasts sharply with currencies, which, as legal
tender, retain a nominal value regardless of the issuer’s financial health. Thirdly,
secular courts require issuers who fail to deliver notes in a timely manner to com-
pensate their holders for their value. This obligation does not typically apply to
issuers of currencies, who are not legally bound to compensate holders if the cur-
rency itself fails to hold value or if there are issues in its distribution.'>

Al-Husayni found that contemporary writings he reviewed on the zakah
obligations on banknotes did not comprehensively address the issue. He spe-
cifically criticized the view of his teacher, al-Anbabi, who argued that notes
are not subject to zakah unless they are used in asset trading. Al-Husayni con-
tended that this perspective mistakenly treats notes as currencies based purely
on their physical form, similar to metallic currencies.”®® Instead, al-Husayni
focused his analysis on the application of zakah laws in relation to debts. He
explored concepts such as hawala and non-verbal exchange of offer and accep-
tance (mu ‘atah) in transactions involving banknotes. His approach emphasized
treating notes more like debt instruments than traditional currencies, aligning
with his broader view of their nature and legal status. It is noteworthy that in
his discussion, al-Husaynt did not directly address the issue of 7iba and its legal
implications concerning bonds and modern currencies.

149. Tbid, 67-68.
150. Ibid, 68—69.
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152. Tbid, 70-71.
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3. Ahmad al-Khatib al-Shafi‘T: Raf" al-iltibas and Igna * al-nufiis

The late Javan Shafi‘T scholar Ahmad al-Khatib (d. after 1912/1330) held
that notes should be characterized and treated similarly to circulated filiis, viewing
them as a form of circulated paper currencies. After presenting his argument in
his first monograph, Raf" al-Iltibas, he sought feedback from various scholarly
groups, which resulted in divided responses. In pursuit of more rigorous feedback,
al-Khatib sent a copy of Raf™ al-lltibas with his son to Egypt, aiming to present it
to prominent scholars there, including al-Husayni. Despite the anticipation, al-Hu-
sayni did not provide any feedback or engage directly with his work. Concurrently,
al-Husaynt authored his own work, Bahjat al-Mushtaq, which advocated for the
view that notes are akin to debt securities and that zakah is obligatory on them.

Disheartened by the absence of compelling counterargument but unde-
terred, al-Khatib persisted in his view of notes as akin to circulated filiis.
Nonetheless, he acknowledged benefiting from the definitions and translations
of European languages provided by al-Husayni in his book.'** In 1911, al-Khatib
expanded his argument in a new book titled Igna * al-Nufiis, which he structured
into five sections: 1) the definition and rulings of debt, 2) the definition and
rulings of debt securities, 3) the definition and rulings of currencies, 4) the defi-
nition, background, and implications of notes, and 5) the applicable law to notes,
whether they fall under the category of sale (bay ‘), loan (gard), or hawala.

According to al-Khatib, two essential characteristics are associated with
currencies: they must circulate within the location where they are used, and their
value must be accepted by those engaging in transactions.!*> However, notes
differ from traditional currencies in that they are issued by governments or com-
mercial banks and are backed by guarantees, allowing people to use the physical
notes as representations of the designated value printed on them.'® Thus, notes
cannot be categorized as debts because individuals acquire them from banks
without any explicit or implicit agreement that the bank owes them the value of
the notes. Additionally, they do not qualify as typical debt securities, which are
financial instruments that usually contain detailed information such as the names
of the debtor and creditor, the amount of debt, and witnesses. These character-
istics of debt securities are not present in banknotes, which are instead backed
by a broader institutional guarantee rather than a personal obligation between
two parties. Furthermore, since notes are not considered debts in the traditional
sense, the laws governing hawala do not apply to them.

Instead, notes are best understood as currencies similar to copper filiis.
They share several key characteristics: 1) their monetary value is intrinsically

154. Ahmad al-Khatib al-Shafi‘T, Igna * al-nufiis bi-ilhagaAwrdq al-anwat bi ‘umlat al-
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tied to their physical form, 2) their circulation relies on the issuer, either gov-
ernmental authorities or banks, being obligated to provide their value to anyone
seeking to exchange them, and 3) their value is diminished if the notes become
physically damaged, rendering the printed value meaningless. The extent of the
damage directly affects the perceived value of the notes.'s’

In response to the objection that notes fundamentally differ from copper fuliis
because only the latter possesses inherent value, al-Khatib referenced a legal prin-
ciple within the Shafi‘t school, which states that the value of an item should be
assessed based on its current state, not its original state.!*® To bolster his argument,
al-Khatib drew on a treatise by the Indian Hanaft scholar Ahmad Khan Barelvi (d.
1340/1921)."° Khan observed that individuals involved in transactions with notes
do not request or expect any interest, even after months or years have elapsed since
the transaction took place, indicating that the primary intention of transacting in
notes is focused on conducting a sale rather than earning interest.'® To counter the
claim that notes enjoy universal acceptance across all countries, al-Khatib, relying
on Khan’s work, pointed out that no jurist insists on such a condition, emphasiz-
ing that different currencies experience varying levels of acceptance in distinct
regions. Khan, based in Mecca, shared his firsthand experiences regarding the
exchange of currency and notes, vividly illustrating how usage and acceptance of
currencies can differ significantly between regions such as the Hijaz and India.'®!

Moreover, al-Khatib critically addressed Shata’s attempt to reconcile the
perspectives on debt bonds and representative currencies, deeming it incorrect.
He argued that a reconciliation of views is feasible only when the disagreement
is purely semantic. In this case, however, the disagreement arises from practi-
cal differences: one group sees the dirhams or dinars exchanged for notes at the
bank as a debt (implying an obligation to repay), while the other views it as the
price paid for the paper notes themselves (implying a conclusive transaction).'6?

With this characterization of notes, al-Khatib aligned himself with the per-
spective of Ibn Yahia and al-Anbabi, asserting that notes are exempt from zakah
unless they are involved in asset trading.'® In al-Khatib’s view, the concern that
businessmen might exploit notes to evade zakah is unfounded because zakah has
specific qualifications established by Islamic law that must be met for its obligation.
Thus, opposing zakah on notes is akin to disputing zakah on any non-zakatable
assets.!* Furthermore, al-Khatib argued that notes are treated identically to fluiis
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in all relevant legal aspects. Consequently, 7iba@ does not apply to notes because,
like fluiis, they lack the ratio legis for the prohibition of 7iba. This means that
notes can be sold or lent with equivalent value or with an increase, similar to other
non-gold-and-silver currencies. They can also be exchanged through gift-giving
or inheritance, mirroring the treatment of any other circulated non-gold-and-sil-
ver currencies. Al-Khatib was critical of arguments for applying zakah or riba to
notes out of precaution (ifitiyar), contending that such measures are flawed. He
maintained that precautionary measures unjustly impose financial burdens on indi-
viduals and traders by creating obligations or prohibitions on transactions without
sufficient evidence, thereby disregarding valid legal qualifications, conditions, and
definitions relevant to to the issue.'®

CONCLUSION

Drawing an analogy between modern currencies and historical fuliis proves
inaccurate, as it ignores several fundamental disanalogies across legal and eco-
nomic dimensions. A critical difference lies in the nature of their value. In the past,
metallic currencies such as fuliis fluctuated in worth when not in circulation, revert-
ing to their intrinsic commodity value. In contrast, the value of modern currencies
is derived solely from their function as mediums of exchange, unattached to any
physical substances like paper or metal. While metallic currencies were tradition-
ally used for small transactions, with gold and silver serving as the main currencies
and price determinants, modern currencies function as evaluative tools for a broad
range of commodities, including gold and silver, illustrating a significant shift
from intrinsic to assigned value. Furthermore, historical filiis lacked the manda-
tory acceptance that characterized of transactions involving gold and silver, where
refusal was not an option. Creditors had the right to refuse fuliis for debt repay-
ment unless explicitly agreed upon in the contract. In modern economic systems,
creditors no longer have such discretion; debtors can universally discharge obliga-
tions using paper currency. This change marks a significant departure from past
practices, fundamentally altering the dynamics of financial obligations.

Attempting to analogize fuliis to contemporary currencies presents concep-
tual challenges that conflict with the principles of legal analogical reasoning. This
proposed analogy inaccurately positions fuliis as the original case and modern
currencies as the derivative case, while also suggesting that fuliis are exempt
from the prohibition of riba that applies to gold and silver. This approach fails
to meet the standards for legal analogy as outlined in legal theory, primarily due
to its resulting multi-parallelism. The correct foundational case for the analogy
regarding the prohibition should be gold and silver currencies themselves, not
exceptions like fuliis. Effective legal analogies require clear and direct compara-
bility in their foundational aspects to ensure coherence and validity.

165. Ahmad al-Khatib al-Shafi 7, Igna * al-Nufiis, 48.
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Furthermore, the classical examination of fuliis primarily addresses the
laws of riba in sales transactions, not 7iba in loans. This distinction is critical as
some contemporary fatwas that permit specific forms of interest tend to obscure
the differences between these types of 7ibad when highlighting the inherent differ-
ences between fluiis and gold and silver. This obfuscation is problematic because
riba in loans applies universally to transactions involving any form of currency
or commodity, rendering the fuliis exemption irrelevant. Moreover, the prohibi-
tion of engaging in riba-based transactions is underpinned by categorical textual
evidence, while its ratio legis is inferred from these texts. In legal reasoning,
an inferred ratio legis cannot supersede the original case, as the textual evidence
maintains precedence and carries a stronger probability than any derivative legal
interpretation. Consequently, the default ruling on riba-based transactions is
impermissibility, even if the presence of riba is merely suspected.'®

ShafiTjurists traditionally refrained from extending the prohibition of 7iba,
applicable to gold and silver, to fuliis due to their historical role as representative
currencies. Al-Shafi‘T himself underscored the unique status of gold and silver,
stating, “gold and silver are distinct from anything else because they are the
price-setters of everything, and nothing can be analogous to them, whether it be
food or otherwise.”'” The school’s formal position was centered on the recog-
nition of gold and silver currencies as universal mediums of exchange and stores
of value in economic systems. However, as fuliis gained wider acceptance, some
Shafi ‘1 jurists began to reevaluate the applicability of 7iba laws to these curren-
cies. This ongoing discourse signals a broader reassessment of what constitutes
value in currencies, especially as the prevalence of currencies not backed by tan-
gible commodities like gold and silver increases.

Prominent Shafi‘1 jurists, including al-Shirazi and al-Nawaw1, have sug-
gested that a future currency could potentially share the same ratio legis as
gold and silver, and thus, inherit the same legal rulings regarding riba. Conse-
quently, the exclusion of riba’s applicability to fuliis is nuanced, often qualified
by the phrase “for the most part,” indicating that although gold and silver occupy
exceptional positions due to their historical and intrinsic qualities, their legal
treatment is not solely predicated on these attributes. Moreover, characteriz-
ing gold and silver as the absolute ratio legis conflicts with their practical utility
within the dynamics of the real-world economy. Such a rigid characterization
fails to adequately accommodate the fluid nature of economic transactions and
the evolving understanding of value in contemporary financial systems.

The analyses by Shafi‘1 jurists from the late 19" and 20" centuries regard-
ing bonds and paper money reveal challenges when applied to today’s paper
currencies, which are no longer tied to the gold standard. These jurists often
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overlooked the prolonged circulation of fuliis, influenced by the sustained prom-
inence of gold and silver. They also noted the continual volatility and lack of
intrinsic value in fuliis, alongside the transient representative value of bonds,
notes, and paper money. Interestingly, Shafi T jurists of the 19" and 20" centuries
rarely attributed the acceptance of paper notes solely to governmental author-
ity or enforcement. Whether they viewed notes as a form of debt or simply as
the price paid for the notes, their writings generally do not emphasize the role
of governmental authorities in their acceptance. This omission suggests that the
decision to accept notes was largely left to the discretion of the transactors them-
selves, indicating a trust in the self-regulating nature of the market rather than a
reliance on external enforcement.

Contrarily, drawing an analogy between contemporary currencies and gold
and silver—based on their shared function as ‘items used for determining prices
and perceived to have marginal utility’—is both doctrinally plausible and eco-
nomically rational. Shafi‘T jurists did not necessarily oppose the perspective
of some Khorasan jurists, who considered fu/its analogous to gold and silver in
terms of riba laws, based on an inherent difference between fulits and precious
metals. Instead, their primary objection stemmed from the lack of a clear ratio
legis for riba in fuliis. This suggests that the primary concern was not the mate-
rial or intrinsic value of the currencies but rather their function and utility in
economic systems, which could potentially align them more closely with gold
and silver than previously acknowledged.

Furthermore, a modern reassessment of currency circulation is warranted.
Historically Shafi‘T scholars have tended to dismiss the circulation of non-gold-
and-silver currencies, influenced by the longstanding dominance of gold and
silver as primary currencies and measures of value. However, it is now plausible
that Shafi'T reasoning could differentiate between the historical non-exclusive
utility of fuliis as a common medium of exchange and the prevailing utility of
today’s paper currencies. In this context, custom ( urf) plays a pivotal role as
a determinant in legal judgments. Al-Haytam1’s insights into the influence of
custom on contractual obligations are particularly instructive. He stated, “If
fulits are circulated in a manner similar to naqd, they adopt the laws applicable
to naqd . . . by virtue of custom, even though ful/iis are not called nagd in a literal
or metaphorical sense.”'®® This perspective suggests that the current widespread
acceptance and use of paper currencies could, by virtue of custom, align them
more closely with traditional definitions of nagd, potentially shifting their juris-
tic classification and the applicable laws of riba.

168. Ibn Hajar al-Haytami, al-Fatawa al-fighiyya al-kubra, 4 vols., (Cairo: ‘Abdel
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