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As Mughal territorial expansion was reaching its zenith in the mid-sev-
enteenth century, Mughal emperor Awrangzib ‘Alamgir (r. 1658-1707)
commissioned a grand council of Muslim legal scholars for a weighty purpose:
to produce a comprehensive and authoritative manual of law for the use of
governors and judges across his Indian empire. Named eponymously after its
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royal patron and compiled over a decade from circa 1662-1672, the Fatawa-yi
‘Alamgiri has in the three and a half centuries since its publication generated
a large commentary, gloss, and manual literature in Arabic, Persian, Turkish,
and Urdu, and is considered an authoritative restatement of Hanafl figh (juris-
prudence) across a range of devotional, legal, and public administrative issues.!
Usually published in five or six volumes, this sizeable text—which is better
known as the Fatawa Hindiyya outside of the Indian subcontinent—has become
a canonical reference for Hanaft muftis, seminarians and law students, and even
some courtroom officials in jurisdictions as diverse as Pakistan and India, Turkey
and Syria, and Indo-Muslim diasporic communities around the world.?

Yet, compared to the more well-known Ottoman law “codes” based on
Hanaft figh like the Mecelle (Majalla al-Ahkam al- ‘Adhyya), compiled in 1869—
1875 by the extraordinary fagih, historian, and Minister of Justice Ahmet Cevdet
Pasha (1822-1895) and his commission of some fifteen jurists, we seem to know
far less about the genesis and the authors of Shah Awrangzib’s magnum opus.
Or, for that matter, how Mughal scholars and administrators rationalized and
employed the Islamic juristic devices of siyasa and ganiin in the production of
their landmark text. These are conspicuous lacunae in light of ongoing academic
debates surrounding codification in Islamic law, such as the historical roots and

1. Shah Awrangzib ‘Alamgir’s famed compendium is known by more than one name
in different regions of the Islamicate world today—i.e., Fatawa-yi ‘Alamgiri (or simply al-
‘Alamgiriyya) is the standard title in South Asia, with Fatawda Hindiyya being relatively more
common in Turkey and the Arab world. Given the work’s significance in both Mughal and
Ottoman domains, this Article shall use both titles interchangeably. Note on transliteration and
translation: author has employed the International Journal of Middle East Studies (IIMES)
Arabic transliteration system in general, with the following exceptions. The IIMES Persian
transliteration system is employed for quotations and terms in Persian, Pashto, and Urdu, and
modern (Republican) Turkish orthography for terms in Ottoman Turkish. Words commonly
found in the Merriam-Webster English dictionary today are not translated or transliterated.

2. For commonly cited editions in Arabic, Turkish, and Urdu over the past century,
see AL-FATAWA AL-HINDIYYA AL-MUSSAMA BIL-FATAWA AL-‘ALAMKIRIYYA (Beirut, Dar Thya’ al-
Turath al-"Arabi 1980); AL-FATAWA aL-HINDIYYA FI MADHHAB AL-IMAM AL-A°‘ zAM ABI HANIFA
AL-NU‘MAN (Beirut, Dar Ihya’ al-Turath al-*Arabi 2002); FArTAwA HINDIYYA FI MADHHAB AL-
ImAm ABT HANIFA AL-NuU‘MAN (Beirut, Dar Sadr 1991); IsmarL Karakava, FETAVAYT HINDIYYE
(FETAVAYI ALEMGIRIYYE) [-X VI (Ankara, Akcag 1984—88); AL-FATAWA AL-HINDIYYA FI MADHHAB
AL-IMAM AL-A° zam ABI HaNIFA AL-NU‘MAN (Beirut, Dar al-Ma‘rifa lil Tiba‘a wa al-Nashr
1973); FATAWA ‘ALAMGIRT: MUKAMMIL MUDALLIL URDU (Deoband, Wasim Book Depot 1968);
SAYYID AMIR ‘AL, FATAWA-vI ‘ALAMGIRT (Lucknow, Naval Kishore 1932); Sayyip AMIR ‘ALl
FATAWA-YI HINDIYYA, AL-MA ‘ROF BI FATAWA-YI ‘ALAMGIRTYYA, ( Lahore, Maktab-i Rahmaniyya).
For one of the earliest manuscript copies available today, that of British orientalist and judge
Sir Williams Jones (1746-94) held at the British Library in London, see Jonathan Lawrence,
Sir Williams Jones’ manuscript of al-Fatawa al- ‘Alamgiriyyah, BriTisH LIBRARY ASIAN AND
AFrrICAN STUDIES BroG (Apr. 20, 2020), https://blogs.bl.uk/asian-and-african/2020/04/sir-
william-jones-manuscript-copy-of-al-fatawa-al-alamgiriyyah.html. When citing the original
Fatawd-yi ‘Alamgiri text in Arabic, this Article will be using the following Arabic edition:
AL-FATAWA AL-HINDIYYA FT MADHHAB AL-IMAM AL-A‘ zaM ABI HaNIFA AL-NuU‘MAN (Beirut, Dar
Ihya’ al-Turath al-*Arab1 2002) [hereinafter FH-2002].
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impact of codifying figh; its purported benefits and drawbacks, and its ultimate
legitimacy or efficacy; among other vexed questions including the relationship
of projects to codify Islamic law to European colonialism and other forms of
imperial rule.* Regardless of how historians and legal scholars weigh in on these
questions today, the Fatawd-yi ‘Alamgiri remains relatively understudied as a
historical text compared to its later Ottoman counterparts.*

This Article has the following goals, divided into three respective parts.
First, it seeks to locate the Fatawa-yi ‘AlamgirT in its historical and juridical
context. Building on earlier findings by historians and legal scholars of late medi-
eval and early modern India, Part I historicizes the Fatawa Hindiyya i its early
modern context, and more specifically, within the legal genre of state-sponsored
juristic compilations, beginning with the ganinnamihs (kanunnames) and fatwa
collections of the Seljuk Empire (1016—1307) and Delhi Sultanate (1206—1526),
and proceeding to the Ottoman and Mughal empires from the fifteenth through
seventeenth centuries. In the process it explores how questions of codifying figh
took on a new meaning with the groundbreaking juristic project described in this
Article as “proto-codification,” a process launched with Awrangzib’s imperial
patronage and culminating in the Fatawa-yi ‘Alamgiri.

3. There is a robust scholarly literature on these questions. For a few examples of
academic debates on codification in Islamic legal history, including but not limited to the
historic figh tradition, see WAEL B. HaLLAQ, SHARI‘A: THEORY, PRACTICE, TRANSFORMATIONS
(2009), especially chapters 13—15; Amr Shalakany, Islamic Legal Histories, 1 BERKELEY J. OF
MippLE E. Istamic L. 1 (2008); Avi Rubin, Modernity as a Code: The Ottoman Empire and the
Global Movement of Codification, 59 J. Econ. Soc. HisT. ORIENT 828 (2016); Samy A. AYOUB,
Law, EMPIRE, AND THE SULTAN: OTTOMAN IMPERIAL AUTHORITY AND LATE HANAFI JURISPRUDENCE
(2020).

4. While a comparative legal history of the Ottomans and Mughals—including their
shared, divergent, and novel approaches to the interpretation and implementation of Islamic
law—is an especially glaring void, there has been relatively more academic attention to
comparing the military, political, and social history of the three “gunpowder” empires of the
Mughals, Ottomans, and Safavids. See Suraiya FAROQHI, THE OTTOMAN AND MUGHAL EMPIRES:
SociaL HisTory IN THE EARLY MODERN WORLD (2019); STEPHEN DALE, THE MusLIM EMPIRES OF
THE OTTOMANS, SAFAVIDS, AND MUGHALS (2010); NaIMUR RaHMAN FAROOQI, MUGHAL-OTTOMAN
RELATIONS (2009). This is not to downplay the need for more comparative legal histories
between imperial Islamicate dynasties, states, and societies (such as that of the Ottomans and
Mughals), and imperial-colonial British, Russian, French, or Dutch approaches to Islamic law
and their respective Muslim subject populations as well. For example, see Dina Rizk Khoury
& Dane Kennedy, Comparing Empires: The Ottoman Domains and the British Raj in the Long
Nineteenth Century, 27 COMPAR. STUD. SOUTH Asla, AFRICA, AND MIDDLE East 2, 233 (2007);
C.A. Bayly, Distorted Development: The Ottoman Empire and British India, circa 1780-1916,
27 ComPAR. STUD. SOUTH Asia, AFRICA, AND MIDDLE EAsT 2, 332 (2007); Alexander Morrison,
Russian Rule in Turkestan and the Example of British India, c. 1860-1917, 84 SLAVONIC AND
East EUROPEAN REV. 4, 666 (2006); 1za HussiN, THE PoLitics oF IsLamic Law: LocAL ELITES,
COLONIAL AUTHORITY AND THE MAKING OF THE MuUSLIM STATE (2016); and NURFADZILAH Y AHAYA,
Fruib JurispicTIONS: COLONIAL LAW AND ARABS IN THE SOUTHEAST AsIA (2020).
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Part II turns to notable contributions, and the probable goals, of Awrangzib’s
juridical magnum opus. It argues that the Fatawa-yi ‘Alamgiri represented an
early modern attempt by a Muslim state to uniformize sacred law in order to better
fulfill the prerogatives of sovereign power—maintaining civil order, supervising
subjects, officials, and markets, and settling property disputes—but also expand-
ing the power of the state in each of these social, financial, and administrative
realms. As a “proto-code,” the impact of the Fatawa-yi ‘Alamgiri was develop-
ing a broader wingspan for intervention and control into the daily lives of subjects
characteristic of the modern disciplinary state. This represented a substantial shift
and nascent transformation of the Muslim sovereign’s power from prior, rela-
tively decentralized, and diffuse modalities of governance characteristic of earlier
epochs, characterized by the predominance of highly localized juridical actors and
communal norms rather than the uniform directives of a central government.’

Here it is important to acknowledge that the Fatawa-yi ‘Alamgiri was in
several respects a transitional kind of text from the late medieval genre of fatwa
collections to what is described in this Article as an early modern “proto-code.”
That is to say, while the compendium was firmly anchored in the late medieval and
early modern genre of fatwa collections (specifically within the Hanaft school of
figh), it was also contributing to a new kind of Islamic legal genre that would even-
tually evolve into the modern “Islamic law code” as epitomized in the Ottoman
Mecelle some two centuries later. While maintaining some continuity with the
precedents of earlier fatwa collections, the Fatawa Hindiyya was novel and inno-
vative in substantial ways. There were new chapters on procedural matters, for
example, providing a relatively more systematic organization on matters like judi-
cial proceedings and decrees, legal forms and devices, as well as more streamlined
guidelines for conventional topics like marriage, divorce, and rules of inheritance,
including questions of legal procedure, thereby indicating a new aspect of the com-
pendium and bringing it closer to the contemporary definition of a “code.”

5. On modern transformations to the interpretation and implementation of Islamic law
more broadly, including but not limited to codification and the Hanaft figh tradition in the
late Ottoman Empire and Egypt, see HALLAQ, supra note 3; Shalakany, supra note 3; Avi
RuBmN, OtToMAN NizamiyE Courts: Law AND MODERNITY (2011); MARTHA MUNDY & RICHARD
SAUMAREZ SMITH, GOVERNING PROPERTY, MAKING THE MODERN STATE: LAW ADMINISTRATION AND
ProbucTIiON IN OTTOMAN SYRIA (2007); REEM MESHAL, SHARIA AND THE MAKING OF THE MODERN
Ecyptian: Istamic Law anD CustoM IN THE COoURTS OF OTTOMAN CAIRO (2014); AYOUB, supra
note 3; KHALED Fanmy, IN QUEST oF JusTICE: IsLamic LAw AND FORENSIC MEDICINE IN MODERN
Ecypt (2023). It is also important to acknowledge the rich and advanced state of scholarly
literature in Turkish on these themes, e.g., OMER LUTFI BARKAN, XV VE XVI INCI ASIRLARDA
OSMANLI IMPARATORLUGUNDA ZIRAT EKONOMININ HUKUKI VE MALI ESASLARI: 1 KANUNLAR (1943);
HALIL INALCIK, OSMANLI’DA DEVLET, HUKUK VE ADALET (2016); OSMANLI‘DA [LM-1 FIKIH: ALIMLER,
ESERLER, MESELELER (Miirteza Bedir et al. eds., 2017). On the enduring impact of Ottoman
centralization vis-a-vis Islamic law in the post-Ottoman Middle East, see for example, Jakob
Skovgaard-Petersen, Levantine state muftis: An Ottoman Legacy?, in LATE OTTOMAN SOCIETY:
THE INTELLECTUAL LEGACY 274-88 (Elisabeth Ozdalga ed., 2005).
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It would be inaccurate to characterize the Fatawa Hindiyya as a modern
law code, however, at least as the term is conventionally employed by most
lawyers and judges today. Specifically, Mughal emperor Awrangzib’s corpus
never became the sole binding reference for an area of law to the exclusion of
other sources, whether during his reign or anyone after. Still, its influence as an
early modern compendium of law, both substantive and procedural, that estab-
lished a bold precedent for juridical centralization projects in South Asia and the
Ottoman lands remains understudied. Part III, the final section of the Article,
turns to the compilation’s legacy in and outside the Indian subcontinent into
the modern era. The Article discusses how the idea of a comprehensive restate-
ment of the most authoritative HanafT positions in a range of issues facing early
modern rulers laid an important precedent for subsequent codes of Islamic law in
other Hanaff jurisdictions, including British India, the late Ottoman Empire, and
Afghanistan. Diverse as these contexts were, the compilation became a promi-
nent reference for both independent Muslim lawmakers and European colonial
administrators carrying out their own centralization campaigns in the nineteenth
and into the twentieth centuries. The latter underscores the longevity, versa-
tility, and wider circulation of the Fatawa-yi ‘Alamgiri, a text produced in the
seventeenth century Indian subcontinent, but with far-reaching implications for
multiple communities and jurisdictions until this day.

1. GENEALOGY OF THE FATiwi-vI ‘AramGIrT; EARLY MODERN ROOTS

For a canonical text of its prominence in the Hanaft madhhab, the largest
school of Islamic jurisprudence in the world, the Fatawa-yi ‘Alamgiri has
attracted a surprisingly modest amount of scholarly attention when it comes to
its historical production and dissemination. To the author’s knowledge and with
some notable exceptions, the compendium has still not acquired extensive aca-
demic attention in English or other European languages in this regard. Mona
Siddiqui (1996; 1998; 2012) has provided extended discussions of the com-
pendium when it comes to important issues in Hanafi family law, especially
the concept of kafa’a (compatibility in marriage) and wilaya (guardianship).®
An edited volume in the same year by the legal scholars and anthropologists
Muhammad Khalid Masud, Brinkley Messick, and David S. Powers on muftis
and Islamic legal interpretation includes a brief discussion of Awrangzib’s com-
pilation as emerging from the historic genre of fatwa collections that circulated
among the administration of Seljuk and other Turko-Mongolian sultanates of

6.  Mona Siddiqui, Law and Desire for Social Control: An Insight into the Hanafi
Concept of Kafa'a with Reference to the Fatawa ‘Alamgirt (1664—72), in FEMINISM AND ISLAM:
LEGAL AND LITERARY PERSPECTIVES 49-68 (Mai Yamani ed., 1996); Mona Siddiqui, 7he Concept
of Wilaya in Hanafi Law: Authority versus Consent in al-Fatawa al- ‘Alamgirt, 5 Y.B. IsLamic
MmpLe E. L. 171 (2000); Mona SippiQui, THE Goob MusLiM: REFLECTIONS ON CLASSICAL
IsLamic Law anD THEoLOGY 10-35 (2012).
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late medieval to early modern Khorasan, Transoxiana, and India.” Muhammad
Qasim Zaman’s pioneering study (2002) of the u/ama’ in modern South Asia
provides a brief discussion of the fatwa compilation’s role in the late Mughal
state’s attempt to centralize juridical authority amid the legal pluralism of Indian
societies, even as “the compilers of the ‘Alamgiriyya did little to try to harmo-
nize the diversity of opinions in the HanafT legal tradition . . . giving the judges
as well as the muftis considerable choice in dealing with the cases brought to
them.”® Overall, Mouez Khalfaoui’s Pluralism and Plurality in Islamic Legal
Scholarship: The Case of the Fatawa [-‘alamgiriya (2021) remains the leading
academic monograph in English focused on the Fatawa Hindiyya to date.” Khal-
faoui’s close textual analysis of the Fatawd-yi ‘Alamgirt focuses on doctrines
concerning the status of India’s non-Muslims and coexistence with Muslims,
along with comparisons to and debates between Indian Hanafis and their coun-
terparts of the school in Central Asia and the Ottoman lands. !

However, there has yet to be a book focused on the text’s origins, process of
compilation, and role in the late Mughal empire’s administration of justice. To the

7. IsLamic LEGAL INTERPRETATION: MUFTIS AND THEIR FATwAs (Muhammad Khalid Masud
et al. eds., 1996).

8. MuHAMMAD QasiM ZAMAN, THE UrLaMA IN CONTEMPORARY IsLAM: CUSTODIANS OF
CHANGE 20 (2002).

9.  Mougz KHALFAOUI, PLURALISM AND PLURALITY IN ISLAMIC LEGAL ScHoOLARSHIP: THE
CASE OF THE FATAWA L-‘ALAMGIRIYA (2021). This work follows Khalfaoui’s groundbreaking
dissertation published in French, Mouez KHALFAOUL, L’ISLAM INDIEN—PLURALITE OU PLURALISME:
LE CAS D’AL-FATAWA AL-HINDIYYA (2008), and subsequent article, Mouez Khalfaoui, From
Religious to Social Conversion: How Muslim Scholars Conceived of the Rites de Passage from
Hinduism to Islam in Seventeenth-century South Asia, 32 J. BELIEFS AND VALUES 85 (2011).

10. For additional academic works in European languages, see JOSEPH SCHACHT, AN
INTRODUCTION TO IsLamic Law (1964); Anwar Ahmad Qadri, The Fatawd-yi Alamgirt, 14 1.
Pak. Hist. Soc’y 188 (1966); CaRL BROCKELMANN, GESCHICHTE DER ARABISCHEN LITTERATUR,
I-11 549 (1943-49); Mouez Khalfaoui, al-Fatawa al- ‘Alamgiriyya, in ENCYCLOPEDIA OF ISLAM,
Turp Epition (Kate Fleet et al. eds., 2014); A.S. Bazmee Ansari, al-Fatawa al- ‘Alamgiriyya,
in ENcycLoPAEDIA OF IsLam, SEconp Epition (PJ. Bearman ed., 2014); M. Reza Pirbhai, 4
Historiography of Islamic Law in the Mughal Empire, in THE OXFORD HANDBOOK OF ISLAMIC
Law (Anver M. Emon and Rumee Ahmed, eds., 2016); Ursula Sims-Williams, ‘4/-Fatawa
al-Alamgiriyyah’ Commissioned by Mughal Emperor Aurangzeb Became the Cornerstone
of Islamic Law in British India, NEw AGE IsLam (Apr. 28, 2020), https://www.newageislam.
com/books-documents/%20rsula-sims-williams/al-fatawa-al-alamgiriyyah-commissioned-
mughal-emperor-aurangzeb-became-cornerstone-islamic-law-british-india/d/121782. For ex-
amples from the more extensive treatment of the Fatawa Hindiyya in Arabic, Turkish, and
Urdu too large to cite exhaustively here, see, e.g., AHMAD MAHMUD AL-SADATI, TARIKH AL-
MUSLIMIN FT SHIBH AL-QARRA AL-HINDIYYA WA HaDARATUHUM 1T 197, 259 (1958-59); Muwsu ‘AT
AL-F10H AL-ISLAMI, 1 55-56 (1386-1422/1966-2001); Ahmet Ozel, el- ALEMGIRIYYE, TURKIYE
DIvANET VAKFI IsLaM ANsIKLOPEDISI, 2. CILT 365—66 (2013), https: //islamansiklopedisi.org.tr/
el-alemgiriyye (accessed Mar. 5, 2025); Ali Himmet Berki, FetavayzAZemgzrzyye IsLAM-TURK
ANSIKLOPEDISL, 1, 277 (1360 63/194144) Hayreddin Karaman, Alemgiriyye, IsLAmi BILGILER
Ansikropepisy, 1, 169 (1981); Muhammad Ishaq, Fatawa Alamgiri, URDD DA’ IREH-1 MA ‘ARIF-1
IsLAMIYYA, XV 145-55 (1964-89).
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author’s knowledge the most significant studies to date examining these questions
are Alan Guenther’s (2003) chapter in the edited volume by Richard Eaton, /ndia’s
Islamic Traditions: 711-1750, which provides a valuable summary of the text’s
compilation history, organization, and major features; Muhammad Khalid Masud’s
(2016) article discussing the “official” status of the text in the Hanafi madhhab and
in late Mughal India; and most recently, a seminal article in 2020 by Muhammad
Zubair Abbasi published in Islamic Studies which remains the most instructive and
thoroughly researched article in English to date.!! Utilizing the surviving works
by court historians of the late Mughal period, including Khaft Khan’s contempo-
raneous account of the work’s compilation, and Mughal chronicler Muhammad
SagT Musta‘id Khan’s subsequent account of Awrangzib’s reign Masir-i ‘Alamgiri,
Guenther, Masud, and Abbasi provide the most detailed discussion of the produc-
tion, contents, and founding history of the unprecedented project. Aside from the
key sources consulted in the formation of the compendium, and the estimated 500
scholars who participated in the Fatawa Hindiyyas compilation, the intellectual
history behind the text, and the social backgrounds of its compilers, are still not
well known. Beyond a small number of encyclopedic entries touching upon these
subjects in brief, there has also been relatively scarce treatment of the compendi-
um’s legacy in the production of subsequent codes of law in the Islamicate world,
which we turn to in the final section of this Article.!

A.  Continuity and Change in Islamic Legal History: Jurists, Rulers, and the
Problem of Codification

Contrary to hackneyed notions of the shari‘a as a fixed set of ahistorical reli-
gious edicts, Islamic legal interpretation (figh) as a discursive tradition adapted to
the evolving social and political conditions of societies that Muslims historically
inhabited, and often, governed. Hence understanding the historical develop-
ment of Islamic law requires grasping the role of its authorized interpreters and
actual implementation by rulers in history. The formation of Islamic scholars
(‘ulama’y—and more specifically, the fugahda’ (jurists)}—as an expert class who
participated in the formulation of laws, courts of justice, and administrative

11. Alan M. Guenther, Hanafi Figh in Mughal India: The Fatawa-yi Alamgiri, in
INDIA’s IsLamic TraDITIONS, 711-1750 (Richard Eaton ed., 2003); Muhammad Khalid Masud,
Religion and State in Late Mughal India: The Official Status of the Fatawa Alamgiri, 3 LUMS
L.J. 32 (2016); Muhammad Zubair Abbasi, Al-Fatawa al-‘Alamgiriyyah, 59 IsLAMIC STUDIES
451 (2020). For additional relevant books in South Asia and Middle East history that engage
the text beyond a passing mention, see BRiaN WRIGHT, A CONTINUITY OF SHARI‘A: PoOLITICAL
AuTHORITY AND HoOMICIDE IN THE NINETEENTH CENTURY 13, 23, 27, 61, 138 (2023); NANDINI
CHATTERJEE, NEGOTIATING MUGHAL LAW: A FAMILY OF LANDLORDS ACROSS THREE INDIAN EMPIRES
(2020); Guy Burak, THE SECOND ForMATION OF IsLamic Law: THE HANAFT ScHOOL IN THE EARLY
MoberN OTTOMAN EMPIRE (2015); J. DuNcaN M. DERRETT, RELIGION, LAW AND STATE IN INDIA
(1999); JAMAL MALIK, IsLam IN SouTH AsiA: A SHORT History (2008).

12. See, e.g., Khalfaoui, supra note 10; Ansari, supra note 10; Ozel, supra note 10;
Berki, supra note 10; Karaman, supra note 10; Pirbhai, supra note 10.
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regulations took place side-by-side with new dynastic claims put forward by
the post-Rashidun monarchs, along with the historical development of Islam’s
earliest schools of figh."> During the late Umayyad and Abbasid imperial con-
solidation in particular, often Muslim dynastic rulers or even governors were
reluctant to compromise their political authority with that of the jurists.'* At the
same time, Arab-Islamicate courts engaged and adapted Persianate, Byzantine,
Turko-Mongolian and other political and administrative cultures including theo-
ries of dynastic kingship—a complex and drawn out process that unfolded over
centuries following the Rashidun period. Through this process Sunni ‘ulama’
developed a normative arrangement whereby Muslim hereditary rulers were no
longer viewed as personal embodiments of the Islamic moral-political order as
established in the first Muslim community at Medina and the Rashidun caliphs
immediately after. Instead, dynastic Muslim rulers were viewed as guarantors
of a stable public civil-political order in their holding the office of the executive,
irrespective of their individual piety or orthodoxy and whether bearing the title
of caliph, sultan, shah, khan, amir, or similar monarchical claims.'?

In medieval Islamicate societies, the negotiated relationship between
sultans, viziers, scholars, commanders and other social, political, and military

13. HaLLAQ, supra note 3; AHMED EL SHAMSY, THE CANONIZATION OF IsLamic Law: A
SociaL AND INTELLECTUAL History (2013); INTISAR A. RaBB & ABIGAIL KRASNER BALBALE,
JusTiCE AND LEADERSHIP IN EARLY IsLamic Courts (2017); Knut S. VIK@R, BETWEEN GOD AND
THE SULTAN: A HisTory oF IsLamic Law 89-139 (2005). Here the Article’s focus is on Sunni
juristic traditions and schools of law (maddhabs), especially the Hanafl school, although
several parallel developments occurred within Shi‘i schools of law especially following the
ninth and tenth centuries CE.

14. MuHAMMAD QASIM ZAMAN, RELIGION AND PoOLITICS UNDER THE EARLY ‘ABBASIDS: THE
EMERGENCE OF THE PrROTO-SUNNT ELITE 70-78 (1997).

15. Id. At 78-85. On the mutual influence and synergy between Arab-Islamicate
political administrations Persianate court cultures, for example, see Said Amir Arjomand,
Perso-Islamicate Political Ethic in Relation to the Sources of Islamic Law, in MIRROR FOR THE
MusLiM PRINCE: ISLAM AND THE THEORY OF STATECRAFT 82 (Mehrzad Boroujerdi ed., 2013) and
Alireza Shomali & Merhzad Boroujerdi, Sa ‘di’s Treatise on Advice to the Kings, in MIRROR
FOR THE MusSLIM PRINCE: ISLAM AND THE THEORY OF STATECRAFT 45 (Mehrzad Boroujerdi ed.,
2013). On late medieval and early modern conceptions of caliphate, imamate, and Muslim
kingship more broadly, including the synthesis of Turko-Mongolian models of sovereignty
within an [slamic juristic-spiritual framework embracing both the shari‘a and Sufism, see Aziz
AL-AzMEH, MusLiM KINGSHIP: POWER AND SACRED MusLIM, CHRISTIAN, AND PAGAN PoLiTics
(2001) and A. AzrarR MoIN, THE MILLENIAL SOVEREIGN: SACRED KINGSHIP AND SAINTHOOD IN
IsLam (2014); Jonathan AC Brown, The Last Days of al-Ghazzali and the Tripartite Division of
the Sufi World: Abii Hamid al-Ghazzalr's Letter to the Seljug Vizier and Commentary, 96 THE
MusLim WorLb 89 (2006). On theories of the caliphate and imamate, and their evolution from
early modern to contemporary times, see HuGH KENNEDY, CALIPHATE: THE HISTORY OF AN IDEA
(2016); Mona HassaN, LONGING FOR THE LosT CALIPHATE: A TRANSREGIONAL HIsTORY (2016);
HuoseyiN YiLmaz, CALiPHATE REDEFINED: THE MysTicAL TurRN IN OTTOMAN PoLITICAL THOUGHT
(2018); CemiL AYDpIN, THE IDEA OF THE MUSLIM WORLD: A GLOBAL INTELLECTUAL HisTory (2017);
DEMYSTIFYING THE CALIPHATE: HiSTORICAL MEMORY AND CONTEMPORARY CONTEXTS (Madawi al-
Rasheed et al. eds., 2012).
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authorities constituting the society’s juridical field—combined with the already
diffuse and decentralized nature of state authority in that era—attenuated the his-
torical process of subordination of the legists from a strictly “moral community”
to a professional judicial class, a phenomenon of a later era.'® Though a growing
number of ‘ulama’ would eventually accept, if not pursue, state appointments as
qadis (judges) in the official administrations of these empires during the late medi-
eval era, still, many influential jurists preferred to retain their independence from
the state. Opting to serve in a variety of “private” juridical positions compris-
ing legal advisors, law professors, author-jurists, or juriconsults (muftis), these
fugaha’ (literally, those skilled in the science of figh, or Islamic jurisprudence),
preserved a degree of autonomy from the ruler, establishing a scholar-sultan dia-
lectic that characterized much of the power relations between the ‘ulama’ and
rulers during this early period of Islamic legal history."”

Scholar-sultan dialectics, including tensions and even confrontations, are
only part of the story, however. As Muhammad Qasim Zaman and Sohaira Sid-
diqui have observed, sultans claimed a legitimate role in determining select
matters of law and administration, especially those concerning public safety and
order, equity in the markets, and defense of the realm. This discretionary author-
ity had been theoretically recognized by Sunni ‘ulama’ since at least the rule
of the Abbasids.!® In practice, however, after the era of the Rashidun caliphs
Muslim rulers occupied largely symbolic offices, distant from their earlier roles
as authoritative juridical experts in their own right. As sultans grew detached
from what was increasingly becoming a specialized field of legal knowledge,
they were expected to surround themselves with competent jurists who would
assist them in addressing complex legal matters.!” Some sultans would use this
arrangement to devise their own administrative regulations, or ganiin, to govern
daily affairs in the empire.

It should be noted, however, that the ruler’s prerogative to draft and
enforce ganiin did not extend to comprehensive civil or criminal law “codes” in
the modern sense of the term, with the production of law remaining a non-codi-
fied monopoly of the traditional schools of law (madhhabs) and jurists working
within them. One of the first failed attempts at a systematic “codification” of
law in this regard was by the Abbasid secretary of state Ibn al-Mugaffa (d. 759).

16. 16. Pierre Bourdieu, The Force of Law: Towards a Sociology of the Juridical Field,
39 Hastings L.J. 805 (1987).

17. HALLAQ, supra note 3, at 164—83; NoaH FELDMAN, THE FALL AND RISE OF THE IsLAMIC
State 21-35 (2008). On change and continuity to scholar-ruler power relations during the
early modern to late Ottoman period, see ABDURRAHMAN ATCIL, SCHOLARS AND SULTANS IN THE
EArRLY MopeErN OTTOMAN EMPIRE (2017); AMIiT BEIN, OTTOMAN ULEMA, TURKISH REPUBLIC:
AGENTS OF CHANGE AND GUARDIANS OF TRADITION (2011).

18. ZamaN, supra note 8, at 120-24; Sonara Z.M. SippiQui, LAW AND POLITICS UNDER
THE ABBASIDS: AN INTELLECTUAL PORTRAIT OF AL-JuwAYNI (2019).

19. HaLLAQ, supra note 3, at 43—44.
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As Sherman Jackson has noted, this was probably the most famous, albeit short-
lived, attempts at a comprehensive law code until the Ottoman Mecelle of the
late nineteenth century.”® Ottoman legal historians familiar with the vast early
modern kanunname literature, such as Ahmed Akgiindiiz, would probably differ
here, citing a number of the Sublime Porte’s kanunnames in the seventeenth or
even sixteenth century as premodern “codes” of law. Yet, this just as often raises
questions of semantics rather than identifying and analyzing comparable histor-
ical processes taking place across often vast geographic, linguistic, and political
barriers during this period.

B. The Fatwa Collection as Genre

Despite its name the Fatawa Hindiyya should not be understood as a com-
pilation of ad hoc fatwas (in the conventional understanding of expert answers
to specific questions). Rather, the compendium belongs to the Indian and central
Asian tradition of fatwa collections, or restatements of the authoritative doctrine
of the Hanafi school of Islamic jurisprudence. As Mona Siddiqui has observed,

Although the book bears the title Fatawa, it is not as the name suggests a book of

legal responses to specific questions. It is a book of figh where the primary aim

is to elucidate principles and rules of Hanafl law by presenting legal problems

quoted verbatim from a wide selection of authorities within the HanafT school on

all the subjects generally covered within the figh tradition.”!

In this sense the Fatawa Hindiyya follows an established Indian and Central
Asian usage of the term “fatwa” to connote not the conventional understanding of
a jurisconsult’s opinion in response to an individual Muslim’s specific question
or highly contextualized fact pattern, but rather the authoritative and dominant
position (zahir al-riwaya, or al-mufta bihi) of the Hanafi school for applica-
tion on a broader societal scale.”> The two distinguishing historical features of

20. SHERMAN A. JACKSON, IsLamic LAW AND THE STATE: THE CONSTITUTIONAL JURISPRUDENCE
OF SHIHAB AL-DIN AL QARAFI xViii (1996).

21. M. Siddiqui, Law and Desire for Social Control, supra note 6, at 50. For an overview
of this historical genre in South Asia, see Zafarul Islam, Origin and Development of Fatawa
Compilation in Medieval India, 12 Stup. IN HisT. 223-41 (1996).

22. Here it is useful to outline the three general genres of Hanafl legal texts. As
summarized by Muhammad Zubair Abbasi, they comprise: (1) Zahir al-riwaya, also known
as Usul al-madhhab (Foundational Sources of the School of Jurisprudence) and al-mufia
bihi (Those texts on which fatwas are based), refers to the predominantly accepted view in
the Hanafi school, as contained in six of the canonical law books of the Hanafi school of
jurisprudence. Authored by Muhammad Hasan al-Shaybani (d. 804), one of the two preeminent
students and intellectual heirs of the founder of the school, Abli Hanifa (d. 767). Together these
books constitute the foundational references for the school and include al-Mabsiit, al-Jami ‘ al-
Saghir, al-Jami * al-Kabir, al-Siyar al-Saghir, al-Siyar al-Kabir and al-Ziyadat. (2) Nadir al-
riwdya or Nawdadir, on the other hand, signifies a minority or abrogated view, albeit possibly
even held by the founder of the Hanafi school himself or his two chief disciples, Muhammad
Hasan al-Shaybant and Qadi Abt Yusuf (d. 798). (3) Finally, a third category of Hanaff legal
texts is the fatwa compilation, also known as Fatawa, Wagqi'at, or Nawazil, which contain
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late medieval fatwa collections therefore are, first, state sponsorship by an inde-
pendent Muslim ruler (usually in India, Khorasan, or Transoxiana); and second,
authoritative status (zahir al-riwaya) in the Hanafi school.”® As we shall see, the
Fatawa Hindiyya shares both these features in resounding fashion.

That the Fatawa-yi ‘Alamgiri emerges from a long line of pre-modern Indian
and Central Asian fatwa collections is evident not only in its naming after the ruler
or prince who patronized its production.?* Such eponymous traditions are common-
place and widespread globally, after all, from Justinian and Siileyman to Napoleon
and Simon Bolivar, signalling the imperial backing and prestige of a particular
legal text in the realm. At least eleven major Indian fatwa collections from the late
medieval and early modern period have been identified in this regard. Of them the
most important are the Fatawa-yi Ghiyathiyya, dedicated to the Mamluk ruler of
northern India, Ghiyath al-Din Balban (1265-1287); the Fatawa Qarakhaniyya,
compiled by Magbul Qarakhan on the order of Sultan Jalal al-Din Fayrtiz Shah
KhiljT (1290-1295); the Fatawa Tatarkhaniyya of ‘Alim ibn ‘Ala’ Indarpati (d.
1384), dedicated to Amir Tatarkhan, a deputy of Sultan Ghiyath al-Din Tughlaq
(1320-1325); and the Fatawa Baburt (also known as Zahiriyya), dedicated to the
first Mughal emperor, Zahir al-Din Babur (1483-1530).%

With the advent of Turko-Muslim sultanates in northern India beginning in
the eleventh century, the Transoxian and Khorasani ‘ulama’ who accompanied
rulers to the subcontinent brought with them expertise in the Hanafi school of
jurisprudence, as did the many more who followed. The early Transoxian-Kho-
rasani ‘ulama’ in India, along with itinerant sufis, pilgrims, and merchants, played
an instrumental role in connecting the more established and prestigious centers of
Hanaft scholarship in the metropolises of Damascus, Baghdad, and Samargand
with the newly found Turko-Persian sultanates of northern India.** Over subse-

interpretive doctrines developed by later HanafT jurists addressing new issues not engaged
by earlier generations of scholars. It is within this genre that the Fatawa Hindiyya squarely
belongs. See Abbasi, supra note 11, at 456-57. See also Masud et al., supra note 7, at 200.
Finally, the above description of the fatwa collection genre in India and Central Asia does
not mean, however, that a// Indian fatwa collections avoid the conventional question-answer
mode. For example, the Fatawa Qarakhani of Sadr al-Din Ya'qib Muzaffar Kirmani, was
compiled in question-answer form by Maqbiil Qarakhan, on the order of Sultan Jalal al-Din
Fayrtz Shah Khiljt (1290-95). Masud et al., supra note 7, at 14-15.

23. Masud et al., supra note 7, at 14-15.

24. Id. As Masud, Messick, and Powers observed, “Pre-modern Indian fatwa collections
bear the names of rulers, indicating the status of these texts as authoritative opinions potentially
enforceable in state courts.”

25. MuHAaMMAD IsHAQ BHATTI, BARR-I SAGHIR PAk-0-HIND MAIN ‘ILm-1 Fign 30 (Lahore,
Idarih-i Thaqafat-i Islamiyya 1973); Masud et al., supra note 7, at 14—15; AHMET AKGUNDUZ,
InTRODUCTION TO IsLamic Law 100 (2010).

26. On the history of Turko-Mongolian empires of Turkestan more broadly, see ALl
ANOOSHAHR, TURKESTAN AND THE RISE OF EURASIAN EMPIRES: A STUDY OF POLITICS AND INVENTED
TraDITIONS (2018); CARTER FINDLEY, THE TURKS IN WORLD HisTory (2005), especially chapters
2-4,
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quent generations as the ‘ulama’ of the subcontinent trained their own students,
schools, and generations of Hindustani scholars, they also began to produce their
“own” authoritative fatwa collections, though still with proud genealogies to
earlier canonical texts of the Hanaft school from Iraq, Khorasan, and Central
Asia, for example. These fatwa collections were selected to address particular
needs of the soceities of their time—or as often, the needs of the ruler. As schol-
ars of early modern Ottoman administration like Cornell Fleischer have argued,
after the fall of Baghdad and the Abbasid Caliphate in 1258, Turko-Mongolian
political rule shaped the development of not only Islamic law in successor states
like the Ottomans and Mughals, but also views of the sultan and the institution
of Sunni political rule itself. This includes the intertwining and mutual influence
of historically urban and “sedentary” notions of law, political orders, and justice
in place like Baghdad, Isfahan, and Delhi with nomadic traditions and models of
the steppe warrior culture and social organization.”’

Some historians, and specialists in the medieval Seljuk and Delhi sultan-
ates (and later, early modern Ottoman and Mughal empires) in particular, might
therefore link the production of the earliest fatwa collections in Khorasan, Tran-
soxiana, and India to the imperial drive for centralized governance by Turkic
rulers who emerged from the hierarchical tradition of Mongolian yasa, but sought
a legitimizing continuity in Islamic jurisprudence. Examples of such collections
was the aforementioned Fatawa-yi Ghiyathiyya, one of the earliest compilations
in this genre being produced in the thirteenth century, as well as the subsequent
Fatawa-yi Tatarkhaniyya, the compilation of which was launched during the
reign of Fayriiz Shah Tughluq (r. 1351-88), and completed in 1397; and the
aforementioned Fatawa-yi Qarakhaniyya of the thirteenth century.?® Ottoman
legal historian Ahmet Akgiindiiz points out that the highly regarded sixteenth
century legal primer Multaga al-Abhur by Ibrahim al-Halab1 (d. 1549), which
became a staple text for teaching Hanaft figh in Ottoman madrasas, “almost
became the official legal code of the Ottoman State that covered criminal law,
family law, and in short, all legal issues resembling laws,” as cited in a ferman of
Sultan Murad TV (1623-1640).%

It is not the goal of this Article to establish the “first” projects of Islamic legal
codification, whether grounded in the historical figh literature of the Hanafi school
or any other madhhab. Rather the point here is to demonstrate that questions and
processes of legal codification, centralization, and modern transformation have
deep roots in Islamicate lands and the Turko-Persianate world, and more specifically
yet, the region Shahab Ahmed has described as a Balkans-to-Bengal complex.*

27. CornELL H. FLEISCHER, BUREAUCRAT AND INTELLECTUAL IN THE OTTOMAN EMPIRE: THE
HistoriaN MusTara ALl 1541-1600 27374 (1986).

28. AKGUNDUZ, supra note 25, at 100; Guenther, supra note 11, at 215.

29. AKGUNDUZ, supra note 25, at 47.

30. In light of their overlapping but not identical geographic locations, temporalities,
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II.  PRODUCTION OF THE FATAWA-YI ‘ALAMGIRT: PROCESS AND FEATURES

It has been established that some common features, and common purposes,
bound fatwa collections produced by Hanaf jurists from late medieval Tran-
soxiana to early modern Mughal India, up to the promulgation of the Fatawa
Hindiyya otherwise known as the Fatawd-yi ‘Alamgiri. Among the shared pur-
poses was providing a comprehensive reference for the school’s authoritative
interpretations of Islamic jurisprudence.’’ But what do we actually know about
the early history, authors, and compilation process of the Fatawa Hindiyya?

Given the prodigious work by HanafT jurists to interpret, summarize, and
build on the juristic principles, precedents, and compilations of law in their
school from eighth century (CE) onward, we can imagine the sheer amount of
written material to be consulted by Shah Awrangzib ‘Alamgir’s law commis-
sion in the late seventeenth century to have been voluminous. By the time of
Awrangzib’s assumption of the Mughal throne, the sheer scale of relevant texts
produced within the HanafT school from ‘Abbasid Iraq to Ottoman Anatolia or
Syria, including the aggregate gloss and commentary literature produced about
them, must have reached vast if not unwieldy proportions.*

It is precisely that challenge, and the historical context of consolidating
imperial rule over the subcontinent, that most likely explains why late Mughal
emperor Awrangzib ‘Alamgir commissioned his grand council of scholars—
some 500 ‘ulama’ are reported to have participated overall, including 300 from
India, and 100 from Hijaz and Iraq each.*® Their mandate: to compile an author-
itative and comprehensive compendium of the Hanaft school’s doctrine on the
range of issues facing an early modern ruler in India. Most academic studies
on the Fatawa-yi ‘Alamgiri put the work of the commission at roughly eight
to ten years.* Completed towards the end of Awrangzib’s reign when Mughal
territorial expansion across India reached its zenith, Mughal historians have
offered varying interpretations of Awrangzib’s motives for launching such an
ambitious legal project. Some have stressed a two-prong desire to facilitate effi-

and meanings, I will use the regional and historic terms “greater Islamicate world,” “Balkans-
to-Bengal”, “Turko-Persia”, and “Persianate world” somewhat interchangeably in this Article.
On the Balkans-to-Bengal concept, and its problems when employed ahistorically, see SHAHAB
AHMED, WHAT Is IsLam? THE IMPORTANCE OF BEING IsLamic 33-81 (2016). On medieval to
carly modern Turko-Persia, see ROBERT L. CANFIELD, TURKO-PERSIA IN HISTORICAL PERSPECTIVE
(1991); MarsHALL G.S. HopGsoN, THE VENTURE OF IsLAM, VOLUME 2: THE EXPANSION OF IsLAM
IN THE MIDDLE PERIODS (1977); FINDLEY, supra note 26; ANOOSHAHR, supra note 26. On the
Persianate, see THE PERSIANATE WORLD: THE FRONTIERS OF A EUrAsIAN Lingua Franca (Nile
Green ed., 2019).

31. Zawman, supra note 8, at 201-21; Guenther, supra note 11, at 214-15.

32. Zawman, supra note 8, at 220; Guenther, supra note 11, at 210.

33. Masud, supra note 11.

34. Guenther, supra note 11; Ansari, supra note 10; Khalfaoui, supra note 10; Masud,
supra note 11.
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cient administration of the empire, coupled with an “Islamicization” of the state
according to his own favored interpretive principles.** In a similar vein, Muham-
mad Qasim Zaman has argued that administrative streamlining and efficiency
amid an expanding network of provincial law courts and juridical actors were the
driving forces behind this centralizing project, citing the rationalizations offered
in the original preface of the work. “[T]he justification that was in fact offered,”
observes Zaman, “concerned precisely the need to make judicial practice less
varied and more firmly entrenched in the opinions of the best and most widely
accepted authorities in the Hanaft school of law.”*

As for the chief compilers of the text, probably between forty and fifty
core authors worked closely together, in hierarchical arrangement and overseen
by a certain Shaykh Nizam (d. 1679) of Burhanpiir, from the Khandesh region
east of Gujarat. Under the editor-in-chief were subordinate editors assigned to
a corresponding number of sections and topics of the law, each editor bearing
responsibility to Shaykh Nizam for any errors in their respective section. Ansari
notes that the chief editor employed four superintendents: Shaykh Wajh al-Din
of Gopamaw, Shaykh Jalal al-Din Muhammad of Machlishehr, Qadt Muhammad
Husayn and Mullah Hamid (or Hamid), both of Janpur.’” Each of these deputy
editors then had a team of lower-rank ‘ulama’ alongside them, supplemented by
secretaries, scribes, and assistants. Based on this model, Khalfaoui and Guen-
ther estimate between forty and fifty scholars participated in the production of
the Fatawa Hindiyya.>

Though Khaft Khan’s early historical account attributes “‘ulama’ partici-
pants to be primarily from the Mughal imperial centers of Delhi and Lahore,
Guenther’s research cites contemporaneous historical texts to argue the commis-
sion was drawn from a much wider swath of Islamicate India. The strength of the
geographically diverse recruitment of experts was that it combined the special-
izations of numerous scholars in various aspects of Islamic law, including those
with substantial experience in the legal and administrative bureaucracy of the
empire. As Guenther aptly observes, “The result of such diversity as the records
appear to indicate is that no localized clique dominated the work with its partic-
ular interpretation of the Shari‘ah, and that different scholars contributed their
eclectic perspectives to insure a well-balanced presentation of Hanaft figh.”**

35. Guenther, supra note 11, at 212.

36. ZamaN, supra note 8, at 20. For the original passage cited, see FH-2002, at 5-6. See
also Abbasi, supra note 11, at 452; BARBARA DALY METCALF, IsLaMIC REVIVAL IN BRITISH INDIA:
DEeoBaNnD, 1860—-1900 22-23 (1982).

37. Ansari, supra note 10.

38. Mouez Khalfaoui, Together but Separate: How Muslim Scholars Conceived of
Religious Plurality in South Asia in the Seventeenth Century, 74 BULLETIN OF THE SCHOOL OF
ORIENTAL AND AFRICAN STUDIES 87 (2012); Guenther, supra note 11.

39. Guenther, supra note 11, at 218.
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Still, even with its diverse commission of jurists and Shaykh Nizam
appointed as editor-in-chief, it should not be forgotten that at the helm of the
Fatawa-yi ‘Alamgirt compilation project was no less than its chief patron himself,
Shah ‘Alamgir himself. Indeed, Awrangzib appears to have taken an active, even
interventionist, role in the project—appointing, dismissing, and even at times
purportedly correcting commission members.*

As a project of domestic statecraft with imperial patronage, participating
‘ulama’ received generous remuneration for their services. Historians of the late
Mughal empire and even British Raj have traced madad-i ma ‘d@sh land grants
from the time of Awrangzib linking the establishment and hereditary inheritance
of large estates across northern India to an ancestor’s participation in the original
Fatawa-yi ‘Alamgiri commission. Some ‘ulama’ used these land grants to found
semi-independent madrasas of their own in provincial areas, as with Shah ‘Abd
al-Rahim of Delhi, who went on to found the historic Madrasa-i Rahimiyya—
an institution that trained the towering Indian Muslim scholar of the seventeenth
century, Shah Wali Allah al-Dihlawi (1703-1762).

The descendants of another scholar who participated in the compilation
of the Fatawa-yi ‘Alamgiri, Mullah Qutb al-Din of Sihalwi (d. 1691), were also
awarded with an estate in Lucknow, Awadh, that eventually became home to the
famous Firangi Mahal madrasa—arguably northern India’s preeminent Sunni
institution of learning in the seventeenth century.*’ In this way Mullah Qutb
al-Din’s contributions to the Fatawa Hindiyya commission benefitted not only
his familial descendants, but supported Muslim scholarly activities across north-
ern India and as far as Afghanistan for generations to come.*

A.  Organization of the Text

The Fatawa-yi ‘AlamgirT opens with a brief introduction (mugaddima)
addressing the definition, importance, and virtues of figh, or Islamic jurispru-
dence. It also synopsizes the development of the science of figh and the role of
its preeminent founders and custodians, from Abii Hanifa (d. 767) himself and
his celebrated students Abt Yasuf (d. 798) and Muhammad al-Shaybant (d. 805),
to the leading extant works of the day in the Hanafi madhhab during the period
of compilation, including the authoritative interpretive tools and methodologies
adopted by the school.*

40. Guenther, supra note 11, at 213-14.

41. Francis RoBmsoN, THE ‘ULama oF FARANGI MAHAL AND IsLamic CULTURE IN SOUTH
Asia 22 (2001).

42. METCALF, supra note 35, at 29-30; Guenther, supra note 11, at 219.

43. FH-2002, at 5-6. A longer and valuable translator’s introduction can be found in
SAYYID AMIR ‘ALI, FATAWA-Y1 HINDIYYA, AL-MA ‘ROF BIH FATAWA-Y1 ‘ALAMGIRTY YA, Which includes
an elaboration of the primary sources consulted from the Hanafl school of jurisprudence in
the compilation of the text, including titles of works and their authors, followed by a lengthy
overview of Hanaft Usil al-figh (principles of jurisprudence), including the important and
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As Alan Guenther and Muhammad Zubair Abbasi have examined in
their studies of the compilation’s organization, at least 124 sources are cited in
total, covering the major canonical works of the Hanaft madhhab. Similar to
the arrangement of subjects in the classic Hanafi texts, al-Jami‘ al-Saghir of
al-Shaybani or the Hidaya of al-Marghinani, the Fatawa Hindiyya is compre-
hensive in scope and ambition.** Visible in the wide arrangement of subjects
classified by chapter and sub-section, the comprehensive scope and organization
must have been to provide an accessible reference guide for qadis in their day-to-
day judicial administration, as well to assist future muftis for conceivable topics
on which new judgments might be necessary.*

Hence the compendium clearly draws from earlier fatwa collections, illus-
trating the cumulative nature of this genre of legal literature and as well as their
potentially large size. Roughly four times the length of al-Marghinant’s Hidaya,
however, the Fatawa Hindiyya surpasses the former in terms of breadth of cases
covered. Beyond this quantitative difference, there are also unique characteris-
tics of a qualitative nature. The Fatawa Hindiyya bears the additional distinction
of providing a comprehensive restatement of the major canonical texts of the
Hanaft school (up to that time), including even those produced before and since
al-Marghinani’s magnum opus. Among these works are also the aforemen-
tioned late medieval fatwa collections from Central Asia, including the thirteenth
century Fatawa-yi Ghiyathiyya and Fatawa-yi Qarakhaniyya, and Fatawa-yi
Tatarkhaniyya of the fourteenth century.*

While the Fatawa Hindiyya includes traditional aspects of Indo-Transox-
ian fatwa collections, it also introduces new features bearing a distinctive quality
for this genre of Hanafi legal texts. The most significant are additional chap-
ters on judicial proceedings and decrees (muhadir wa al-sijillat), legal forms
(shuriit), legal devices (hiyal), and rules of inheritance (fara id). Unlike the fif-
ty-seven other sections, the new chapters deal with issues of judicial procedure,
thereby indicating a novel aspect of the compendium and bringing it a step closer
to modern notions of a legal “code.”’

B.  Content and Implementation

Beyond the substantive provisions on conventional topics of figh manuals—
rites of worship, marriage, divorce, inheritance, and some aspects of criminal
law, torts, and property disputes—we might imagine of particular importance
to a centralizing monarch like Awrangzib were sections on qualifications of

controversial topics of abrogation (naskh), juriconsulting (if¢@’) and associated interpretive
tools and methodologies.

44. Guenther, supra note 11, at 215; Abbasi, supra note 11, at 457.

45. Guenther, supra note 11, at 214-15; Abbasi, supra note 11, at 470-74.

46. Guenther, supra note 11, at 214-15; Abbasi, supra note 11, at 456-59.

47. Guenther, supra note 11, at 214-15; Abbasi, supra note 11, at 458-59.
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the judge, and more broadly, Usil al-figh (principles of Islamic jurisprudence).
These sections were likely intended to curb the discretion of individual gadis in
the emperor’s courts with the goal of producing consistency, controllability, and
the coveted prize of centralizing governments: efficiency. For example, in the
section on Adab al-Qadr (Protocols for Judges), the text addresses the necessary
skills, responsibilities, and etiquettes or best practices of a judge from the per-
spective of Hanaf figh, but with an awareness of contemporary needs and societal
interests from a seventeenth century Mughal administrator’s perspective.*®

When it comes to the practical impact of the administration of justice
on the ground in the late Mughal empire, our sources are limited and histori-
cal scholarship on this area of law-in-action versus law-on-the-books remains
scarce, at least in comparison to the better studied Ottoman domains in the same
period. Some scholars have emphasized the still largely decentralized and plu-
ralistic approach to Islamic law that reigned until the onset of British colonial
rule. Muhammad Qasim Zaman, for example, notes that even as the compilers
of the Fatawa Hindiyya expressed a commitment to upholding the most authori-
tative view of the Hanaft school, “the actual practice of the shari ‘a in precolonial
India, as indeed elsewhere, allowed for considerable flexibility in determining
how that law would be implemented.”*

As for constraining the actions of the executive, Mughal historian Munis
Faruqui has observed “there are few indications that the Fatawa-yi ‘Alamgiri
ever circumscribed or even influenced Awrangzib’s political actions.”® Perhaps
the same point could extend even to the judicial actions of his own judges. It
should not be surprising that individual qadis within Mughal India continued to
have a largely discretionary role even after the compendium. This was a result
of intensifying centrifugal forces in the late Mughal empire as much as it was the
continuation of an accumulated Islamic juridical tradition that proved remarkably
sensitive and adaptive to local social and cultural contexts and lived experience.
In this way, the immediate impact of the Fatawa-yi ‘Alamgirt should not be over-
stated. After all, the compendium was only one of multiple sources of law available
to to late Mughal gadis, muftts, and other juridical personnel well after its publica-
tion. Other sources of adjudication included further acts promulgated by the same
emperor like the Dawabit-i ‘Alamgir, but also more diffuse legal cultures like ‘urf
and ‘ada (regular local custom), or the older aforementioned texts of the Hanaft
canon which continued to enjoy a revered status in the school.>! Legal pluralism,

48. Guenther, supra note 11, at 223; Siddiqui, Law and Desire for Social Control, supra
note 6, at 62—63.

49. ZaMAN, supra note 8, at 21.

50. Munis D. Faruqui, Awrangzib, in ENcycLOPEDIA OF IsLam, THIRD EbpiTion (Gudrun
Kriamer et al. eds., 2011).

51. Guenther, supra note 11, at 223; Bernard S. Cohn, Law and the Colonial State in
India, in HisTory AND POWER IN THE STUDY OF Law: NEW DIRECTIONS IN LEGAL ANTHROPOLOGY
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in other words, was hardly effaced by the centralizing and uniformizing impetus of
the statist project. As Muhammad Qasim Zaman has observed,

Despite their apparent mandate to reduce the fluidity (or uncertainty) of legal

opinions, even the compilers of the ‘Alamgiriyya did little to try to harmonize the

diversity of opinions in the HanafT legal tradition. A variety of differing opinions

are routinely noted in this compilation—as indeed manuals of figh (Islamic law)

generally—giving the judges as well as the Muftis considerable choice in dealing

with the cases brought to them. It was in the presence of such divergences of

opinion (ikhtilaf) that the jurists found the freedom to adjust the law and its appli-

cation to changing times.*?

These observations should give us reason to pause before describing the
Fatawa Hindiyya as an early modern legal “code.” While no doubt present-
ing a serious attempt at streamlining judicial and administrative processes of
the Mughal state under emperor Awrangzib, there is little evidence the compen-
dium became the sole reference for adjudication to the exclusion of others texts
or sources of law. There is also little evidence to suggest it curtailed the thriving
legal pluralism in India in the ways that would become characteristic of British
colonial rule and the transformative impact of codification projects launched
roughly a century later under the aegis of “Anglo-Muhammadan law.”

Still, the limited historical record we have of late Mughal judicial admin-
istration after the Fatawa Hindiyya demonstrate that the compendium did reflect
an attempt on the part of Shah Awrangzib to reshape the legal system according
to his own vision of a more uniform rule of law in practice, bound by the shari‘a
in theory and following the legal interpretation of his commissioned scholars
working within the HanafT figh tradition in practice. In that respect, Awrang-
zib’s Fatawa Hindiyya could be seen as a nascent, early modern “proto-code”
of Islamic law, roughly one and a half to two centuries before legal codification
projects launched by the Sublime Porte in Istanbul or by Afghan amirs in Kabul,
a theme we return to in the final section of the Article.

Though originally published in Arabic, it is also important to note that the
Fatawa Hindiyya was early on translated into Persian, the official language of
administration in the Mughal courts.® That the Fatawa Hindiyya was trans-
lated into Persian soon after its compilation indicates an intended use not only
for high-level muftis, Hanaft legal theorists, and other elite scholars fully pro-
ficient in Arabic, but for more ordinary judges and legal personnel spread out
across the vast Mughal judicial landscape. For similar reasons Urdu and English

131-52 (June Starr & Jane F. Collier eds., 1989).

52. Zawman, supra note 8, at 20.

53. Remarkably, it is unclear whether the Persian translation was actually completed as
no original copy appears to have survived. Guenther, supra note 11, at 215-16. Wright also
notes that Indian scholars Najm al-Din “Ali Khan (d. 1814) and his son Muhammad Khalil al-
Din Khan translated sections on criminal law in the Fatawa al-Hindiyya into Persian. WRIGHT,
supra note 11, at 27.
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translations emerged in the nineteenth century. Sayyid Amir ‘Alf of Lucknow (d.
1919), a distinguished scholar and author of Qur’anic and Hadith commentaries
as well as works of figh, was the first to translate and publish the compendium in
Urdu.> The notable British jurist Niel Baillie (d. 1883) translated portions of the
compendium into English.

In fact, Baillie lamented the fact that the East India Company and later
British imperial courts in India chose to adopt al-Marghinant’s Hidaya instead
of Shah Awrangzib’s groundbreaking compilation in their production of the
Anglo-Muhammadan law codes. The Fatawa-yi ‘Alamgiri, Baillie argued, had
the advantage of being compiled more recently, in India, and under the authority
of a renowned Hindustani Muslim ruler. The Hidaya on the other hand, while
also universally revered among Hanafis, was centuries older and appeared to
display the medieval “birthmarks” of production in twelfth century Transoxiana
by comparison.

Over time, the Fatawa Hindiyya would eventually gain a sterling reputation
as a canonical text of Islamic jurisprudence within the later Hanafi school, and
more broadly, among jurists and rulers in the greater Islamicate world. On this
subject the Article concludes with remarks on the often overlooked legacy of the
Fatawa Hindiyya in the nineteenth century Ottoman Empire and Afghanistan—
two “sister” Hanafl jurisdictions where the compilation became a prominent
reference for lawmakers and administrators carrying out their own centralization
campaigns in the nineteenth and early twentieth centuries.

III. MODERN LEGACIES OF THE FATAWA-YT ‘ ALAMGIRI

Late Mughal scholars and administrators were not the only officials to
translate Shah Awrangzib ‘Alamgir’s compendium from the original Arabic into
Persian for wider usage in Indian law courts. Roughly a century after its com-
pilation, subsequent study and renderings of the Fatawa Hindiyya into Persian,
Urdu, and English versions were part and parcel of British imperial strategy of
designing a hybrid Anglo-Muhammadan law for application in their own courts
in the subcontinent. That the Hiddya and Fatawa-yi ‘Alamgiri were two of the
most frequently used Hanaft texts in Anglo-Muslim jurisprudence and British
Indian courts of law constitutes one of the more well-known modern legacies
of the compendium.>® This was not an isolated development. Beginning in the
late eighteenth and throughout the nineteenth century European colonial officials
from the French Maghreb and British India to Dutch Southeast Asia compiled

54. He is not to be confused with the also prominent and contemporaneous Indian
Muslim scholar-journalist, Amir Ali (d. 1928), author of Spirit of Islam.

55. Muhammad Khalid Masud, Apostasy and Judicial Separation in British India, in
IsLaMIC LEGAL INTERPRETATION: MUFTIS AND THEIR FaTwas 200 (Khalid Muhammad Masud et al.
eds., 1996).
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an array of Islamic legal manuals and codes, often collaborating with Orientalist
scholars and local elites in the process.*

While often touting attempts to respect local customs or even preserve
Islamic heritage, such colonially engineered digests as the Anglo-Muhammadan
Law and Droit musulman-algérien produced an even bolder invention: “Sharia
Law.”” As a number of historians of the post-Ottoman Middle East and North
Africa, British India, and Southeast Asia have observed, in this new colonial ren-
dition, “Sharia Law”, “sharia codes”, or even “Muslim law” and “Islamic law”
became new entirely legal categories and constructs. Not just technical terms,
they signified the transformation of a wider sociolegal world of human prob-
lems which qadis, muftts, the discursive figh tradition, or even the ‘ulama’ in
general historically engaged into a far more narrow and instrumental area of sub-
stantive law. That scope essentially constituted family and personal status law,
leaving systematic processes of governance and administration to the new colo-
nial regimes. Over time colonial codification projects served to undermine or
arguably even dismantle the shari‘a from a broader constellation of institutions,
social norms, and juristic vocabularies deeply rooted in Islamicate societies, in
order to centralize and consolidate rule over large Muslim populations.®®

While it is important not to collapse substantial historical differences
between Mughal imperial rule and British colonialism in India, and the Fatawa-yi
‘Alamgiri can hardly be described as a colonial project, the possibility that
such an expansive top-down attempt at compiling a legal reference for judges

56. See, e.g., HaLLAQ, supra note 3, at 357-70; BERNARD S. CoHN, COLONIALISM AND
Its Forms oF KNOWLEDGE: THE BRiTisH IN INDIA 57-75 (1996); Elizabeth Kolsky, Codification
and the Rule of Colonial Difference: Criminal Procedure in British India, 23 L. aNp HisT.
REv. 631 (2005); TALAL AsaD, FORMATIONS OF THE SECULAR: CHRISTIANITY, ISLAM, MODERNITY
205-56 (2003); Hussm, supra note 4; and YAHAYA, supra note 4. For a succinct overview of
European projects to codify Islamic law as a strategy of imperial rule, see WAEL B. HALLAQ,
AN INTRODUCTION TO IsLamic Law 85-93, 110-14 (2009). For notable examples in modern
South Asia historiography, see Cohn, supra note 51; Sanjay Nigam, Disciplining and Policing
the ‘Criminals by Birth, 27 INDIAN Econ. aND Soc. Hist. Rev. 131 (1990); Radhika Singha,
‘Providential’ Circumstances: The Thuggee Campaign of the 1830s and Legal Innovation, 27
Mob. AsiaN STup. 83 (1993); JaNaKI NAIR, WOMEN AND THE Law IN CoLoNIAL INDIA (1996); Upay
SINGH MEHTA, LIBERALISM AND EMPIRE (1999); Scott Kugle, Framed, Blamed and Renamed: the
Reshaping of Islamic Law in Colonial South Asia, 35 Mob. AsiaN STup. 257 (2001); NASSER
HussaN, THE JURISPRUDENCE OF EMERGENCY: COLONIALISM AND THE RULE oF Law (2003); and
NicHoLas DIrkS, SCANDAL OF EMPIRE: INDIA AND THE CREATION OF IMPERIAL BRITAIN (2006).

57. Lena Salaymeh, Decolonial Translation: Destabilizing Coloniality in Secular
Translations of Islamic Law, 5 J. or IsLamic Etnics 1-2 (2021).

58. See works cited in prior footnote. It is also important to emphasize such processes of
centralization were not limited to European or colonial contexts, as is clear from codification
campaigns in the late Ottoman Empire and Afghanistan in the late nineteenth to early twentieth
centuries. See, e.g., Faiz Ahmed, In the Name of a Law: Islamic Legal Modernism and the
Making of Afghanistan’s 1923 Constitution, 48 INT’L J. MIDDLE EAsT STUD. 655, 668 (2016);
Amin Tarzi, Islam and Constitutionalism in Afghanistan, 5 J. PERSIANATE STuDp. 205 (2012);
CoLIN IMBER, THE OTTOMAN EMPIRE, 1300—1650: THE STRUCTURE OF POWER (2002).
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throughout the Mughal Empire could unleash havoc on local and historically
decentralized modes of dispute resolution in India needs to also be reckoned
with. As legal historian Nurfadzilah Yahaya has aptly put it, “Law is a weapon,
often wielded to stamp out rivals.”

Nor should we limit the influence of the compendium to British colo-
nial institutions officials and courts or the so-called Anglo-Muhammadan law.
Rather, another longstanding legacy of the compendium is evident in the status
accorded to the text in the Hanaft school of Islamic jurisprudence from the late
Mughal era, through the last century of the Ottoman Empire, and arguably, and
until this day. To unpack its wider influence over the long nineteenth century, we
turn to two of the most significant, independent, and largely HanafT jurisdictions
in the world: the Ottoman Empire and Afghanistan.

By the time of the distinguished late Ottoman jurist of Damascus, Ibn
‘Abidin (1783-1836), the Fatawa Hindiyya ranked only slightly after al-Margh-
inant’s Hidaya in terms of authoritative restatements of doctrine of the school. Itis
hardly surprising, then, that the Fatawa Hindiyya served as a major reference for
Ibn ‘Abidin’s unsurpassed Radd al-Muhtar ‘ala al-Durr al-Mukhtar—possibly
the preeminent treatise of the modern Hanaft school. Beyond scholarly treatises
which drew from its provisions, the Fatawa Hindiyya’s organizing principle of
a comprehensive restatement of the most authoritative Hanaft positions laid the
groundwork for subsequent state-promulgated codes of law, also based primar-
ily if not exclusively on the Hanafl school. The most famous example of the
Fatawa-yi ‘Alamgiri’s longstanding influence in this respect was its influential
role in the drafting of the Ottoman Civil Code, or the Mecelle, of 1869—1876.%°

In 1869, the dynamic Ottoman administrator, President of the Council of
Judicial Ordinances, and later Minister of Justice Ahmed Cevdet Pasha (1822—
1895) personally selected fifteen jurists to participate in the historic compilation
of the Mecelle, or the Ottoman Civil Code.®! The Mecelle was arguably the first
and certainly the most famous attempt to codify the civil law of a Muslim-ma-
jority state, and was even viewed in some elite reformist circles as an attempt to
salvage the shari‘a itself.®? Creatively adapting the aesthetics and organization
of European codes like the Code Napoleon in form, the codification committee

59. Nurfadzilah Yahaya, Juridical Pan-Islam at the Height of Empire, 41 CoMPAR. STUD.
SouTH Asia, AFRICA, AND MIDDLE EasT 253, 256 (2021).

60. For an extensive treatment of the evolving Hanaft school and jurisprudential
tradition in Ottoman legislation, see Samy A. Ayous, Law, EMPIRE, AND THE SULTAN: OTTOMAN
IMPERIAL AUTHORITY AND LATE HANAFT JURISPRUDENCE (2020); BURAK supra note 11.

61. EBUL’ULA MARDIN, MEDENI HUKUK CEPHESINDEN AHMET CEVDET PAsA (2011); AHMET
SivsirGIL AND EkrREM BUGRA ExiNct, AHMET CEVDET Pasa VE MECELLE (2008). See also Samy
Ayoub, The Mecelle, Sharia, and the Ottoman State: Fashioning and Refashioning of Islamic
Law in the Nineteenth and Twentieth Centuries, in LAW AND LEGALITY IN THE OTTOMAN EMPIRE
AND REPUBLIC OF TURKEY 129—155 (Kent F. Schull et al. eds., 2016).

62. Jackson, supra note 20, at xviii; HALLAQ supra note 3, at 412.
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was adamant in drawing from Islamic jurisprudential texts of the Hanaft school
of law—of which the Fatawa Hindiyya was near paramount—for its substantive
provisions.®* Notably, as seen from the varied dates of publication of each of
the sixteen books (taking some eight years in all), the fact different books were
produced years apart from each other on the one hand reflects the fraught and
interrupted nature of the drafting committee’s work, but also the arduous and
meticulous processes of research and deliberation involved. This also under-
scores the conscious decision and insistence by Ahmet Cevdet Pasha steer clear
of imitating or “transplanting” French, Swiss, German, or other European civil
codes, a move that was circulating among reformist elites in the Ottoman Empire,
Egypt, and Iran by the late nineteenth century.*

Less commonly observed than its impact on the Mecelle, however, is the
Fatawa Hindiyya's role in the production of modern codes of law by another
Muslim sovereign and centralizing monarch, Amir Aman Allah Khan (1892—
1960) of Afghanistan. The legal and administrative codes of King Aman Allah,
most of which were compiled in Kabul between 1919 and 1926 and are some-
times referred to as the Nizamnama Amaniyya, contain multiple references to
leading texts of the Hanafi school—including the Fatawa-yi ‘Alamgiri—in some
cases even within the numbered articles of select codes.> A prime example is

63. HALLAQ, supra note 3, at 411.

64. LEON PouLLADA, REFORM AND REBELLION IN AFGHANISTAN: KING AMAN-ALLAH’S FAILURE
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TexTUuAL DOMINATION AND HISTORY IN A MUSLIM SOCIETY 5758, 63—66 (1993); NATHAN BROWN,
THE RULE oF LAW IN THE ARAB WORLD: CoURTS IN EGYPT AND THE GULF 2-5 (1997); HALLAQ,
supra note 3, at 368. For original notes and early drafts of the Mecelle compilation committee’s
work in the Ottoman state archives, see, e.g., Presidential State Archives of the Republic of
Turkey, Ottoman Archives Division (T.C. Cumhurbagkanligi Devlet Arsivleri Bagkanligi,
Osmanli Arsivi, Istanbul, Turkey [hereinafter BOA]-L.DUIT 91/28 (1287 M 18); BOA-I.DH
649/45087 (1289 M 25); BOA-1.DUIT 688/48024 (1291 C 19); BOA-L.DUIT 692/48411 (1291
L 5); BOA-I.DUIT 91/40 (1296 Ca 20). For a striking original copy of the Book on Admissions
(Emanat), embellished with golden trim and a preface honoring the eponymous founder of the
Hanafi school of jurisprudence, Imam Abii Hanifa and his two most prominent students, Qadt
Abi Yasuf and Imam Muhammad al-Shaybani, see BOA-I.DUIT 91/30 (1288 Z 24). For a more
general discussion praising the new state code and bolstering its genealogy within the Ottoman-
Islamic legal tradition, in particular the Qur’an, Hadith, verdicts of the imams of the four Sunni
schools of jurisprudence and scholarly consensus, see BOA-Y.EE 9/24 (1327 R 06). As Huricihan
Islamoglu has observed with regard to earlier Ottoman legislation in the nineteenth century such
as the 1858 Land Code, the careful language here also reflects Ottoman state attempts to present
the new law codes of the Tanzimat era and thereafter as in continuity with—rather than ruptures
from—traditional Ottoman-Islamic legal practice. Huricihan Islamoglu, Property as a Contested
Domain: A Reevaluation of the Ottoman Land Code of 1858, in NEW PERSPECTIVES ON PROPERTY
AND LAND IN THE MIDDLE EasT 34 (Roger Owen ed., 2000).

65. The work is commonly abbreviated as * ‘Alamgiriyya” in the Afghan Nizamnama
codes. See Afghanistan Digital Library [hereinafter ADL] no. 0317, TAMASSUK AL-QUZAT AL-
AMANIYYA 5-6, 87 (Kabul: Dar al-Sultanih, 1300/1921-22), http://afghanistandl.nyu.edu/
books/adl0317/index.html (accessed Mar. 5, 2025). Historian Senzil Nawid (1999, 97) also
notes that the Fatawa-yi ‘Alamgiri was a key reference in the drafting of the Nizamnama
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the Tamassuk al-Qudat al-Amaniyya (Handbook for Aman Allah’s Judges),
published in Kabul in 1921-22. The legal manual cites canonical Hanafl texts
of both early and late generations—from Fakhr al-Din Hasan bin Mansiir bin
Mahmud al-Uzjandt’s (d. 1195) Fatawa Qadir Khan and al-Marghinani’s (d.
1197) Hidaya to Ibn ‘Abidin’s (d. 1836) Radd al-Muhtar, but also the Fatawa-yi
‘Alamgiri—all the while declaring the manual’s reliance on “the refined Hanafi
school” (mazhab-i muhazab-i Hanafi) as the source of jurisprudential authority.
Even had said legal manuals in Afghanistan not explicitly named the Fatawa-yi
‘Alamgiri—which they do—the model of relying on the Hanafl school for new
and more systematic kinds of legislation bears some of the aforementioned hall-
marks of Shah Awrangzib’s remarkable compendium some 150 years earlier.

In this sense what some scholars might call the “Hanafism” of a late Mughal
emperor like Awrangzib, late Ottoman administrators like Ahmet Cevdet Pasha,

Amaniyya. For earlier examples of legal manuals and primers for Afghan judges from
the late nineteenth century drawing from canonical Hanafl legal treatises produced in the
Ottoman and Mughal empires—including the Fatawa Hindiyya —see ADL no. 0129, Aumap
JAN KHAN ALKUZA'T, AsAs AL-QuzAT (Kabul: Matba‘-i Dar al-Sultanih, 1303/1885), https://
afghanistandl.nyu.edu/search/?q=0129&sort=title.sort&start=0 (accessed Mar. 5, 2025);
ADL no. 0013, ‘ABD AL-RAziIQ KHAN AND MUHAMMAD SARVAR KHAN, SIRA] AL-AHKAM FI
Mu‘AMALAT AL-IsLAM (Kabul: Dar al-Sultanih, 1909-1917), https://afghanistandl.nyu.edu/
search/?start=0&sort=title.sort&q=0013 (accessed Mar. 5, 2025).

66. See ADL no. 0317, supra note 65. Similar references to the Hanafl school can be
found in other Aman Allah Codes as well. For example, see ADL no. 0061, Nizamnamih-’i
Marasim-i Ta ziyihdari 7-8 (Kabul, Matba‘-i D@’irih-'i Tahrirat-i Huzir wa Majlis-i “Ali-yi
Wuzara, 1303/1924), https://afghanistandl.nyu.edu/search/?q=0061&sort=title.sort&start=0
(accessed Mar. 5, 2025) (“The provisions of this code are issued in conformity with the rulings
of the sacred shari‘a according to the refined Hanafl school following authori- tative chains
of transmission.” Original Persian: “Muwad-i nizamnamih-"i haza muwafiq ahkam-i shar‘-i
sharif wa mutabiq mazhab-i muhazab hanafi wa mabni biriwayat-i quwiyya mufta biha ast.”).
Furthermore, there is also explicit textual evidence of Hanafism beyond the Aman Allah Codes
themselves. In the autumn of 1925—roughly the midpoint of his reign—Aman Allah Khan
delivered a series of important speeches in the southeastern city of Qandahar. Transcripts
of those speeches include Aman Allah referring to the Hanafl madhhab as the basis for his
Nizamnamih codes. For example, on November 5, 1925, Aman Allah was not putting forward
banal or generic claims of “shari‘a compliance,” but specified the Hanafi source base in
particular, declaring “The codes that have been compiled and organized in the period of my reign
are in complete accordance with the Immaculate Quran and the Noblest Messenger following
the honorable Hanafi school of jurisprudence. Original Persian: “Dar dowrih-'i hukimat-i
man gawanin kih waz' wa tartib shudihand tamaman haman ahkam-i qur’ an-i pak wa rasil-i
akram budih mutabiq bimazhab- i sharif hanafi ast.” In the ensuing line of his sermon, Aman
Allah defends his codification campaign as protecting the interests of the Afghan masses and
government alike, stating, “The necessity of their compilation is evident for the general masses
and most government officials who are not aware of the nuanced meanings of Quranic verses
and the Hadith and the intricacies of the shari‘a. In this manner, they will be prevented from
imposing their personal whims and desires on others.” A ‘LI HAZRAT AMAN ALLAH KHAN GHAZI,
HAKMIYAT-1 QANOUN DAR AFGHANISTAN 183 (Habib Allah Rafi‘, ed. 1378/1999) (translations by
author). See also Faiz Ahmed, Success, Failure, and Other Historical Crafts, 41 COMPAR. STUD.
SouTH Asia, AFRICA, MIDDLE EasT 266, 272-73 (2021).
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and subsequent Afghan amirs like ‘Abd al-Rahman Khan, Habib Allah Khan, and
Aman Allah Khan are very much in line with historian Elizabeth Lhost’s insight-
ful discussion of a prominent 1924 letter correspondence between the Afghan
Minister of Education and Indian scholar of Delhi and chief mufti of the Jam ‘Tyat
‘Ulama’-i Hind, Muhammad Kifayat Allah. In that notable printed exchange, we
see examples of an Afghan ruler “promoting reforms in accordance with Hanaft
jurisprudence and calling on experts from across the Islamic world to aid him,”
to cite Lhost’s apt description, while simultaneously demonstrating “attempts to
rethink the nature of decentralized Islamic authority, the role new nation-states
might play in the interpretation and implementation of God’s commands, and
the relationship between Islamic jurisprudence and the ‘modern’ (muta akhirin)
reforms observed elsewhere in the world.”®’

While it would not be precise to characterize the Fatawa Hindiyya as amodern
law code—that is, the document did not become a singular reference for an area of
law to the exclusion of other sources of law—the compendium’s influence on the
formation of Islamic law in late Mughal rule, and even later Ottoman rule, is none-
theless greatly understudied.® As embodied in Shah ‘Alamgir’s significant fatwa
compendium, the idea of a comprehensive restatement of the most authoritative
HanafT positions laid the groundwork for subsequent Islamic codes of law in fellow
Hanaft jurisdictions. Finally, the Fatawa Hindiyya had another important corol-
lary effect outside of India: it asserted the reputation of Indian “‘ulama’ as crucial
HanafT authorities in the broader global Muslim community, in healthy competition
with the predominantly Hanaft Ottoman imperial madrasas of Istanbul, Damascus,
Baghdad, and the Hijaz, among many others.®® The authors’ opting for an Arabic
original, rather than Persian, must also be considered in this regard. As Mouez
Khalfaoui has suggested, “The decision to compose al-Fatawal- ‘Alamgiriyya in
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and Codification in Aman Allah s Afghanistan, 41 CoMPAR. STUD. SOUTH ASIA, AFRICA, MIDDLE
E. 261, 262-63 (2021).
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note 11. For varying perspectives on what constitutes a “code” in modern Islamicate contexts,
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(1829-1830), 6 IsLamic L. AND Soc. 164 (1999); Rubin, supra note 3; Ahmed, supra note 58.
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Arabic was a defensive measure taken by the Mughals... Arabic was a prestigious
language, and the initial composition of the text in Arabic helped the ‘ulama’ pre-
serve their authority as exclusive interpreters of Islamic law.””

On this latter note, the Fatawa Hindiyya had an auxiliary effect, if not objec-
tive, beyond legal precedent. It bolstered the reputation of Indian ‘ulama’ as
authorities of the Hanaft school, competing as they did with respected counterparts
in Anatolia, Syria, Iraq, Egypt, the Hijaz, and Transoxiana, among other nodes of
the early modern Islamicate and Persianate worlds. Testifying to its longstanding
influence, in more recent times the Fatawd-yi ‘Alamgiri endures as an important
reference and virtual staple in the libraries of modern juridical actors as diverse as
Afghan, Syrian, and South African ‘ulama’; Pakistani, Indian, and Bangladeshi
lawyers and judges; or British, Canadian, and US law professors specializing in
Islamic jurisprudence and Muslim diasporic communities until this day.”!

CONCLUSION

It is a virtual axiom of legal history, and sociolegal history more specifically,
that more important than the actual document or provisions of a legal text are the
creators of that text, as well as how that text proceeds in history to be interpreted
and debated; authorized and implemented; and remembered or forgotten. One of
the most remarkable features of the Fatawd-yi ‘Alamgiri, as far as we know, must
have been the remarkably proficient and versatile committee of experts that pro-
duced it. Put together, Shah Awrangzib’s agile legal board combined not only the
theoretical expertise of Islamic scholars versed in multiple areas of Hanafi figh,
but also those with substantial experience in the legal and administrative bureau-
cracy of the empire. This synthesis of expertise manifested in the text’s systematic
arrangement of topics, chapters, and sub-chapters, designed to provide a compre-
hensive reference for the school’s interpretations of Islamic law across a range of
subjects, intended for more lay judges and personnel of the state’s expanding judi-
cial network. At the same time, in its fealty to the Hanaff jurisprudential canon, the
compendium displayed an effort to retain epistemic and juristic authority in and
outside the Mughal realm through the power of precedent, at least among the size-
able if not majoritarian Hanaff communities among Muslims of India, Afghanistan
and Central Asia, and the Ottoman domains.

70. Khalfaoui, supra note 10, 121-22. Subsequent evidence this goal was achieved can be
seen in the lauded first print edition of the Fatawa Hindiyya in Arabic in Egypt by the Azhari scholar
Ibrahim al-Bajuri (d. 1860), which as Wright notes, earned him favor of the Khedival government
and was later appointed as a judge to Alexandria in 1860. WRIGHT, supra note 11, at 61.

71. On the enduring influence of the Fatawd-yi ‘Alamgiri in South Asian law schools,
courtrooms, and everyday Muslim life from colonial rule to contemporary times, see ELIZABETH
Luost, EVERDAY IsLaMIiC LAW AND THE MAKING OF MODERN SoUTH Asia 68 (2022); INGRAM
supra note 69, at 45. On the transformations of Islamic jurisprudence and South Asian Muslim
legal history especially under British rule, see JuLiA STEPHENS, GOVERNING IsLAM: Law, EMPIRE,
AND SECULARISM IN SoUTH Asla (2018); ConN supra note 56.
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While maintaining continuity with the precedents of earlier fatwa collections,
the Fatawa Hindiyya was also novel and innovative in several key respects. There
were new chapters on procedural matters—reflecting the needs of an expand-
ing early modern state—providing more detailed and systematic organization on
matters like judicial proceedings and decrees, legal forms and devices, as well as
more streamlined guidelines for conventional topics like marriage, divorce, and the
rules of inheritance. For some scholars, these new dimensions push the compen-
dium from its late medieval and early modern roots closer to modern definitions
of'alaw “code.” For reasons both semantic and substantive, it has proven difficult
for historians of Islamic law to authoritatively resolve the question of what consti-
tutes a “code” of Islamic law, or even a (legitimate) process of codification. What
should be clear, however, is that the authors of the Fatawa Hindiyya—bolstered
by their royal patron, Shah Awrangzib ‘Alamgir—built on precedent as they put
forth novel interpretations of Islamic law, ethics, devotional practices, and state-
craft within a professed loyalty to the Hanaft school of jurisprudence.

We began our discussion by observing that Islamic legal historians com-
monly recognize the Ottomans with having constructed the most centralized and
durable legal bureaucracy of the three Turko-Mongolian Muslim “gunpowder”
empires of the early modern age. There is still no compelling evidence to negate
this assessment. Such comparisons, however, are too often attributed with the
benefit of hindsight—that is to say, following the Ottoman state’s remarkable
endurance into the twentieth century, which itself followed punishing inter-im-
perial competition with European powers in the nineteenth century, and the
domestic entrenchment of centrifugal forces in the eighteenth. These tumultu-
ous processes, after all, were catastrophic for the Safavid court in Isfahan and
their Mughal counterparts in Delhi.

There is also the danger of historians making overbroad comparisons
between the great early modern Muslim empires, including the methodological
problems of projecting backwards on the Safavid, Mughal, Uzbek, and Afghan
empires contemporary notions of state “weakness”, “sickness,” or “decline”
simply based on the longevity of the Ottoman dynasty in hindsight. This is
doubly ironic given that Ottoman historiography has long debunked and rightly
dismissed varying decline theses of'its own.” Yet there is a broader intersectional
point to be made here. The focus on early modern Turko-Mongolian Muslim
states as stand-alone entities—rather than overlapping or even intertwining
imperial courts, societies, and borderlands—has overshadowed the circulation
of texts and ideas traversing between them, and the legacies of Islamic legal
exchange between the Ottoman and Mughal empires in particular.

72. See Cemal Kafadar, The Question of Ottoman Decline, 1-2 HARvARD MIDDLE E.
AND Isamic Rev. 30 (1997-98); Donald Quataert, Ottoman History Writing and Changing
Attitudes Towards the Notion of ‘Decline’, 1 History Compass (2003).
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