VOTING BARRIERS:

STRATEGIES FOR REMOVING OBSTACLES
TO THE BLACK BALLOT

By Fay H. WIiLL1AMS

“To the extent that a citizen’s right to vote is debased, he is that much less

a citizen.”

ITHIN THE PAST two years there has

been a tremendous amount of liti-
gation and legislation resulting in a sub-
stantial expansion of the American elec-
torate. The lowering of the voting age
and the elimination of durational resi-
dency requirements have created almost
25 million new potential voters.! In light
of many candidates’ narrow victory mar-
gins during the past few elections, one
would expect this voter increase to have a

profound effect on the outcome of subse- -

quent elections. This, however, has not
yet been realized. The early returns from
the primaries and the election results from
the Fall of last year indicate that many
citizens, though now eligible, remain out-
side of electoral politics. Many “experts”
attribute this lack of participation to
apathy and a lack of faith in the political
process. Unfortunately, such a myopic
analysis is akin to chastising the patient
for contracting the disease. First, it fails
to take into account the outside factors
beyond the patient’s control and, second,
it only detracts from the real goal of
curing the patient.

Until recently, little effort has been
made to examine the administrative prac-
tices of those public and party officials
who operate the election machinery. A
recent study conducted by the League of
Women Voters Education Fund docu-
mented the obstacles standing between
many citizens and the ballot.2 One of the
study’s major conclusions is that many
procedures employed by voting adminis-
trators disenfranchise millions of Ameri-
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Reynolds v. Sims, 377 U.S. 533, 567 (1964).

cans.®> The procedural inadequacies are
both glaring and inexcusable; their pres-
ence in any other administrative agency
would immediately bring charges of gross
incompetence.

The survey’s statistics help us under-
stand why forty percent of the voting age
population did not cast ballots in the
1968 Presidential election;* they also
help us realize that, unless changes are
effected immediately, many of these citi-
zens will be denied the right of voting in
this year’s local, state and federal elec-
tions.

One of the major underlying problems
is that election officials have never been
required to take affirmative actions en-
couraging people to vote; nor have they
been required to adopt practices increas-
ing voting convenience.’ In fact, some of
them candidly express the belief that in-
convenience and hardship make a better
voter because only the “informed” and
“conscientious” citizen will surmount the
various hurdles placed on the path to the
voting booth. A close examination of this
philosophy’s effects reveals that those
suffering most from these inconveniences

*See Appendices for relevant tables from Report, infra

note 2.

1. Voting Rights Act Amendments of 1970, Pub.Law 91-
285, 84 Stat. 314; Oregon v. Mitchell, 400 U.S. 112, 144,
91 S.Ct. 260, 274 (1970); Dunn v. Blumstein, 92 S.Ct.
995 (1972).

2. K. Eckhardt and J. Frantz, A Preliminary Report on
Election Systems: Registration and Voting Practices To
League of Women Wwoters Education Fund, Battelle
Memorial Institute, Columbus Laboratories, 505 King
Ave. Columbus, Ohio 3201, March 2, 1972 (hereinafter
cited as Report).

3. Administrative Obstacles to Voting: A Report of the
Election Systems Project, the League of Women Voters.

4. 1d. at 6.

5.1d. at 12.
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and hardships are racial minorities, the
poor, the aging, the uneducated and the
young.® As in other American institu-
tions, racism is also rampant in the prac-
tices of election officials. In their day-to-
day practices, they have either ignored,
excluded, or inconvenienced Blacks and
other minorities.” The registration prac-
tices encountered, the conduct of the staff
who operate the system, and the type and
condition of machinery used contribute
to the disenfranchisement of Black citi-
zens.

The report revealed the following
shocking statistics which would either
suggest that election officials are in-
competent administrators, or that they do
not see their job as one of operating a
system encouraging large numbers of
voters.

Twenty-eight percent of communities
surveyed gave poll workers no training,
and in an additional sixty percent the train-
ing was six hours or less; thirty-eight per-
cent of all polling places observed were
not clearly marked as places to vote;
eighty-nine percent of local officials do
not publish a voter information guide;
fifty-eight percent of polling places lacked
convenient public transportation; seven
percent of the polling places opened late;
in twenty-four percent of the polling pre-
cincts voting machines were out of order
for periods ranging from thirty minutes to
two hours.8
These statistics clearly indicate that all

aspects of the election process can and
should be improved. In particular, if
Black people are to ever overcome these
incidents of de facto disenfranchisement,
we must begin to work toward two main
goals. First, we must begin to assume
decision and policy making roles within
those agencies administering elections.
Blacks have been systematically excluded
from the administrative machinery gov-
erning the election process; consequently,
we have depended upon the benevolence
and good will of those persons in control.
This uncertainty about the integrity of
one of this nation’s fundamental birth-
rights is intolerable. Second, Black people
must gain a greater understanding of the
many subtle ways in which the machinery

is administered to control and manipulate
both the size and the wishes of the elec-
torate. Information is one of the most
effective weapons which can be used and
it must be employed to the fullest.

In order to plan effective strategy to
change the current system, we must look
at each of its components and derive a
plan which will improve its functioning.
There are four distinct parts of the elec-
tion administrative machinery and each
one must be attacked individually: (1)
Election and/or appointment of admin-
istrators, (2) selection and training of
staff, (3) registration requirements and
procedures, (4) election day machinery
and procedures. What follows is an analy-
sis of the problems found in each com-
ponent, and suggestions for corrective
actions.

I. Election and/or Appointment
of Administrators

SINCE ADMINISTRATIVE decisions and
acts can increase or decrease registration
and voting opportunities, the persons in
charge of administering election machin-
ery should be closely scrutinized. It is the
day-to-day operations of the office that
strongly influence the experiences the
voter will have in seeking to register and
vote. If these experiences are positive, the
citizen will be encouraged to register and
vote. If negative, the citizen may not com-
plete the registration process.

The discretion which the voting ad-
ministrator possesses enables him to
manipulate both the size and the compo-
sition of the electorate. This manipulation
occurs in many ways. The simplest and
most effective is for the administrator to
fail to use all of those tools available to
him. He may fail to employ a sufficient
number of deputy registrars, avoid using
decentralized registration sites, or not
implement various public information
techniques. These acts can substantially
effect the rate of registration. They are

6.1d. at 5.
7. Report, Table 32 at 53, Table 14 at 25, Table 4 at 10.
8. Id. at 37, 40, 52, 53, 54.
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well within the discretion of the voting
administrator.

The voting administrator may subvert
registration by failing to cooperate with
citizens groups such as the NAACP, the
League of Women Voters, the Urban
League, various youth groups, and many
others attempting to promote and en-
courage widespread use of the . ballot.
These groups often find that they can-
not get accurate and up-to-date informa-
tion about procedures, the use of forms
and supplies are often limited, and, all
too frequently, they must use back-door
techniques to extract information which
is supposed to be public knowledge.® In
Gary, Indiana, the chief elections offi-
cial is also the Democratic Party Chief
who opposed the nomination and election
of Richard Hatcher for mayor. During
the past election, he limited the number
of forms available to those people who
were registering voters in Gary’s Black
districts. He also purged voters from the
rolls before the May primary, when the
state election laws do not require such
action until June. When asked to supply
information about registration rates in
order for a registration group to deter-
mine where its efforts could best be used,
another election official reportedly stated
that he did not believe in “promiscuous
registration.”!?

‘The voting administrator may also fail
to allocate his resources in a manner con-
gruent with particular communities’ re-
sources, life styles, and culture. The
power of this discretion becomes appar-
ent when one considers the probable re-
sults of a pair of deputy registrars work-
ing a white middle class community as
compared to a Black community. The
former will inevitably have a higher rate
of registration with considerably less
effort. Black communities require a lar-
ger number of registrars, more informa-
tional techniques, and more registration
sites located in the community. The vot-
ing administrator who fails to recognize
this is, in effect, supporting de facto dis-
crimination. Unfortunately, many cities
still have only one central registration

site, and then even fail to aggressively
inform the public about it. Many polling
and registration units are located in build-
ings which are inconvenient and inacces-
sible. Many are poorly marked, or not
marked at all.!! Decisions regarding the
location of polling and registration units
incorporate a determination of who will
make use of them. Community groups
should encourage more registration units
in shopping centers and other high traffic
areas; students should push for both reg-
istration and polling sites at central
campus locations. In general, election
officials should be required to come to
the people, not the people to the officials.

Finally, election administrators wield
substantial power in the hiring of staff
personnel. All too often, the basis of such
hiring is totally partisan and involves
little or no formal training.!? Deputy reg-
istrars are often told to encourage only
those persons who they think will sup-
port their particular party or candidate.
They are frequently unable to provide
the citizen with answers to simple pro-
cedural questions. And, of course, the
relative effect of placing a white worker
in a Black community requires little
documentation.

ADDITIONALLY, THERE are very few
Blacks making decisions about the elec-
tion machinery. Nearly all of the staff
persons observed in the League study,
especially Central Office staff, were
white. There were some Blacks in the
Black precincts, but their behavior to-
ward the voter was not appreciably dif-
ferent, as their source of appointment
and lack of training was the same as the
whites. The study also indicated that
seventy-two percent of the city and fifty-
one percent of the county election board
officials were appointed to their posi-
tions.!> This appointive process usually

9. Unpublished raw data upon which Report is based.

10. A personal statement to the author made by an Indian-
apolis, Indiana election official.

11. Report, Table 11 at 22.

12. Id., Table 25 at 40.

13. Id., Table 16 at 16.
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involves seeking the approval of the Party
hierarchy in the community, and party
loyalty is the most important criterion
for selection. Several of the persons inter-
viewed were very candid about their ad-
ministrative efforts to help the Party by
allocating resources, extending registra-
tion and purging practices.!* Many ap-
peared to see their deputy as reflecting
the Party’s will with regard to the hiring
of staff and generally determined admin-
istrative regulations about operating the
election machinery in their community.
One of the most important statistics in
the study is the one showing the election
officials’ perception of communities’
problems with election machinery.'s Elec-
tion officials, as a group, are least likely
to support basic reform that might in-
crease the size of the electorate or lessen
the hardship and inconvenience of the
voter. On the other hand, there is often
widespread support of many of these
same reform measures by citizen groups
actively working to encourage citizens to
become a part of the electorate. Also,
there is a wide disparity in the opinions
of citizen group representatives and elec-
tion officials as to what practices consti-
tute registration and voting problems.

11. Selection and Training of Staff

THE CITIZEN, as voter, is at the mercy
of the staff person he faces when he at-
tempts to register and vote. This staff
person, hired by the administrators, is
usually not trained adequately and is
often not helpful or courteous.'® When
the staff faces Black citizens, they are
less helpful and more discourteous than
usual. One does not need a great deal of
education to understand why many
Blacks might avoid but another degrad-
ing experience.

Twenty-eight percent of the commu-
nities studied provided no training to
persons who worked at the polls.”” In
eighty-six percent of the communities,
political parties exercise influence in the
selection of poll workers.!® This does not
suggest that the poll workers are illiterate,

but it does suggest that they only see
themselves as party functionaries rather
than persons in charge of delivering a
public service to citizens who have a right
to it. The complex set of requirements,
and the absence of clear-cut regulations
often mean that each person is using his
own judgment based upon his under-
standing of the rules; consequently, one
receives different answers to the same
question on the same day, if one asks
different staff people. The staffs who
man our registration and polling places
are making decisions determining who
can and who cannot register and vote.
Methods must be adopted which will edu-
cate or replace those current staff work-
ers incapable of carrying out their duties
in a manner serving the greatest number
of voters.

A GOOD STAFF can work to encourage
citizens to register and vote in many dif-
ferent ways. They should interpret the
voting regulations in an inclusive rather
than an exclusive manner. For instance,
they can accept, and not reject, those
forms which have minor omissions, and
they can avoid such omissions by aiding
the citizen in filling in the forms properly.
A greater effort can be made to answer
questions, regardless of the method of
inquiry. A citizen should not be told
that he must come in person to the office
when information can easily be transmit-
ted over the phone. Above all else, a
generally positive attitude should be
adopted. The staff should assume that
every citizen is eligible to vote somewhere
and they should give him assistance in
finding that place rather than just decid-
ing that he cannot vote at the particular
location he has inquired about. Taken
alone, such efforts as these may seem to
be relatively unimportant; but given the
fact that in one off-year election where

14. Id., Table 26 at 41.
15.Id., Table 3 at 9.
16. Id., Table 14 at 25.
17. Id., Table 25 at 40.
18. Id.
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5,700 people sought to register and five
percent of them were unsuccessful (for
one reason or another), we can see that
in a close election, those rejected voters
could very well have been the determin-
ing factor.

Literacy tests have officially been de-
clared illegal, but in ninety-two percent
of the communities studied, registrants
were required to fill in a form. These
forms varied in complexity, but were all
similar in that mistakes or omissions
would warrant their rejection. If the staff
is not allowed to, or is unwilling to assist
the registrant in completing the form, then
we still have a practice which amounts
to a literacy test. Very few forms are free
from ambiguous questions; it should be
a requirement that all staff workers take
affirmative action to aid the citizen in
completing this phase of the process.

Black organizations should begin to
mobilize their membership to become of-
ficial election workers and should engage
in litigation, where necessary, to achieve
this goal. The apparent discriminatory
selection of staff and the absence of ade-
quate training programs works an undue
hardship on the Black voter and might
be construed as a denial of equal access
to voting and employment opportunities.
Above all else, it should be remembered
that many Black citizens are totally dis-
enchanted with political parties and
“politicking’ ’in general. When party poli-
tics is substantially visible at the level of
voting registration, many Blacks are dis-
couraged from even entering the electoral
process because of its negative associa-
tions. Registration and voting should be
politically neutral activities, free from all
pressures usually associated with party
politics.

III. Registration Requirements
and Procedures

THERE IS A requirement that citizens
register in all but one of the fifty states
(North Dakota is the exception). Some
experts blame the low voter turnout on
the complex state registration require-

ments.?® Citizens are often required to
travel to distant and inconvenient loca-
tions, wrestle with complex forms and
applications, and produce “sufficient”
identification. The implications of all this
becomes apparent when one considers
that many Blacks do not have convenient
access to transportation, are unfamiliar
with techniques for filling out forms, and
often do not possess “acceptable” identi-
fication cards (i.e., driver’s license, work
ID, etc.). The problem is often aggra-
vated more in the situation of the Black
woman. Such factors as these can only
discourage people from participating in
the electoral process. Current laws clear-
ly give local officials the power to use
these types of registration procedures.
Their exercise of this power affects the
law’s administration. The law does not
say how the public is to be informed of
registration and voting procedures, nor
does it specify the number of types of
questions which a citizen may be required
to answer; it does not even require the
election official to use all those resources
available to him. Thus, the administrative
agency (primarily at the local level, but
sometimes at the state level) usually will
conduct registrations in a manner reflect-
ing partisan and racial interests rather
than unbiased administrative compe-
tency.

At several of the registration sites,
citizens were required to answer ques-
tions regarding education, marital status,
arrest records, and religious or moral
philosophies. Such inquiries have little
or nothing to do with one’s eligibility to
vote. Increasing the availability of regis-
tration opportunities and simplifying the
process could add thousands of Blacks
to the registration lists very quickly, par-
ticularly in large urban areas where the
Black vote is the balance of power in
determining where the electoral votes will
go. In Indianapolis in one day, over a
five hour period, over 500 people were
registered as they went into or left a su-

19. Mathew Reese, former chairman of Voter Registration
Committee of the National Democraic Party, is one
such expert.
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permarket. This effort, when concentrated
in the public schools, in the same neigh-
borhood, registered less than 50 people.?
This great discrepancy becomes logical
once you understand the psychology of
the Black mind with regard to voting. For
centuries, Blacks were legally denied the
right to vote, then after being technically
enfranchised, were barred by such pro-
cedural requirements as the grandfather
clause, residency requirements and liter-
acy tests. The past decade has witnessed
a removal of most of these impediments,
but the citizen is still required to take
the initiative in exercising his voting
rights. After centuries of being denied
the right to vote, many Black citizens do
not have the mental predisposition to do
this. For us, voting is not a habit; it is
not a part of our cultural orientation to
aggressively assert this right; it is not re-
garded as one of the “duties” of citizen-
ship. As a result, the average Black citi-
zen will usually not go out of his way to
become a registered voter; he will, how-
ever, register when personally encour-
aged and aided. This means that in Black
communities, it is essential that the vot-
ing officials take the initiative and af-
firmatively promote voter registration.

It is interesting to note that over one-
fourth of the 584 organizational repre-
sentatives who were interviewed reported
that they were refused authorizations
when their members requested to be depu-
tized in the community. And in the twen-
ty-nine percent of the communities where
deputy registrars were used, the election
official refused to use this method to in-
crease his ability to reach potential
voters.?!

Registration practices such as these be-
come particularly important when one
realizes that eighty-nine percent of those
citizens who are registered will vote
though only sixty percent of the voting
age population is registered. If all eligible
citizens were registered, the number af
ballots cast in a national election could
increase by twenty-five percent. It doesn’t
take a mathematical genius to understand
the implications of these figures. The ef-

forts of the Voter Education Project in
the South have produced a sizeable Black
electorate and undisputable proof that a
concentrated effort can have results.
However, we must focus our attention on
overcoming, as well as changing, the ma-
chinery. New rules are constantly being
written to direct and control registration
opportunities, and Blacks must begin to
influence these rules and direct the ma-
chinery themselves if the full Black
voting potential is ever to be realized.

BLACK organizations must once again
become active in the area of voting
rights. The laws may be on the books,
but they are not fully implemented. We
should insist on public hearings for the
adoption of open, inclusive registration
procedures and should demand that those
adopted procedures are not in conflict
with the intent and scope of state and
federal laws. We must insist that pro-
cedures having the practical effect of
interfering with the right to register or
vote be abandoned, and that certain
classes of the population not be sub-
jected to any undue hardships. It is im-
perative that registration staffs be
directed to assist all registrants in the
process of filling out forms and that the
forms be checked for mistakes or omis-
sions which could warrant their rejection.
This is essential if we are to avoid de
facto literacy tests. All forms should be
carefully scrutinized and changes should
be suggested when the information re-
quested is irrelevant to voter eligibility.
It should also be required that mechan-
isms be developed to get information to
the public in a manner that is both use-
ful and comprehensible. For example,
registration sites should -be clearly list-
ed by address and building name rather
than by census tract and precinct; public
notices should be carried in news stories
or ads rather than merely listed in the

20. The data for this assertion is contained within an in-
ternal staff memo of the Indianapolis Non-Partisan
Black Coalition, a voter registration and citizen organ-
ization comprised of nineteen Black civic organizations.

21. Report, Table 28 at 11.
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legal notices sections. The underlying
objective of these changes is to convey
public information to the public in a
manner which does not require the cit-
izen to possess special knowledge or exert
unnecessary energy. Voting is the birth-
right of every American citizen; no one
should be required to prove that he is
worthy of this right by successfully pass-
ing invidious hurdles.

IV. Election Day
Machinery and Procedures

In the recent California primary, the
entire nation waited through an unprec-
edented array of administrative mix-ups
to receive the election returns. In Cleve-
land, a month earlier, the election had
to be rescheduled in certain precincts
because the polls never opened. In In-
dianapolis, Indiana, certain precincts
ran out of paper ballots in a hotly con-
tested school board election. These mis-
takes were all headline maker, but this
same type of confusion occurs on a
smaller scale in nearly every commun-
ity in every election. The machinery
on election day is geared to a by-gone
era where the society was not very mo-
bile and only the elite were expected
to vote. Inevitably, the greatest hard-
ships from these administrative snafus
are borne by Black and other minority
communities. The failure to provide
adequate election machinery to handle
the expanded electorate will be even
more catastrophic unless some very spe-
cific corrective steps are taken prior to
this election.

The use of voting machines to facil-
itate computerized counting processes
has created a special type of problem.
People do not know how to use the
machines correctly; in some instances,
the ballots are so long that two ma-
chines are required for every ballot
(this is especially true now that more
citizen groups are using voter initiatives);
and of course, the machines break down.
All of these problems complicate the
voting process and increase the possibil-

ities of defective ballots. Steps must be
taken to minimize these complications.
All voting machines should be inspected
and faulty ones replaced or repaired so
as to avoid the high incidence of ma-
chine breakdowns. The large number of
reported breakdowns leads many to be-
lieve that the present lever-type machines
need to be greatly improved. In case
of a machinery breakdown, alternative
voting methods should be readily avail-
able. Paper ballots, with the proper
security, should be available so as not
to inconvenience the voter. Quick and
efficient repair services should also be
available. Whenever possible, the staff
should be taught how to make minor
repairs. One very interesting fact re-
vealed by the study is that machine
breakdowns in the poor and Black com-
munities were not repaired as rapidly
as breakdowns in other communities.??
Procedures regarding the people who
staff the polling places should also be
adopted. The staff should be selected
from within the precinct and should be
trained to know the rights of the voter,
pursuant to state laws and recent court
decisions. They should be trained to
resolve disputes immediately either on
the spot or through a telephone call so
that no eligible voter will be barred
from voting. Again, it should be noted
that disputes which arise at polls in Black
communities are resolved less frequently
than those which arise at polls in com-
munities. Voters should be assisted when
they need help, but should not be unduly
influenced. If necessary, practice should
be permitted on sample ballots or on
machines at the polling places. The staff
must make every effort to avoid faulty
ballots which must be excluded.
Polling places should be well marked
and lighted. The location in each pre-
cinct should be determined by conven-
ience and accessability to the voters, not
as a political favor to someone with a
building to rent for that date. Polls
should be open on time, with adequate

22. Id., Table 33 at 54,
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staffs and supplies. The laws and pro-
cedures regarding electioneering and poll
watching should be taught to all staff
members and enforcement must be vig-
orously pursued, either by court injunc-
tions or administrative initiatives. Every
effort must be made to reduce all forms
of intimidation or harrassment at the
polls, whether by polling staffs or outside
agitators.

Many of these suggestions are rela-
tively simple, but the failure to adopt
basic common sense measures has greatly
interfered with many citizens’ right to
vote. The machinery in each community
should be monitored in advance of the
election to insure that adequate prepara-
tions are being made. This is the only
way to assure that election day activities
will proceed smoothly and that the great-
est number of voters will be able to cast
their ballots with ease, convenience, and
without intimidation.

V. Relief Through the Courts from
Administrative Obstacles to Voting

MOST OF THE DISCUSSION has centered
on non-legal actions which can be taken
to improve the registration and voting
processes. We should not forget that liti-
gation may also still provide an important
avenue for relief. In the past, there has
been very little litigation on the basis of
administrative practices; nearly all of the
challenges have been to statutory require-
ments, or for alleged mistakes in the
counting of the ballots. There is, how-
ever, a strong basis for initiating suits to
correct administrative defects. In several
cases brought under the 1871 Civil
Rights Act, the court has held that Sec-
tion 1983 was passed to afford a federal
right to federal courts “because of reason
of prejudice, passion, neglect, intoler-
ance, or otherwise, state laws might not
be enforced, and the claims of citizens
to the enjoyment of rights, privileges and
immunities guaranteed by the Fourteenth
Amendment might be denied by state
agencies” (emphasis by the Court of Ap-
peals).? It would therefore appear that

1983 can be used to afford a remedy to
those who are victims of inadvertent vio-
lations of constitutionally protected rights
as well as malicious violations. Injunctive
and declaratory relief can be sought for
the many acts of omission and commis-
sion interfering with the citizen’s right to
vote.

The whole body of administrative law
should also be investigated as a possible
avenue of remedies for those who are
disenfranchised by administrative prac-
tices and regulations. An effort should
be made to bring the rulemaking author-
ity and standards of election agencies
under the administrative law umbrella.
The performance standards of the admin-
istrator regarding the hiring of staff, re-
solving disputes, servicing the voter, and
selecting and repairing machinery should
be governed by administrative standards
the same as other administrative agencies.
The accountability of election officials to
the total public will have to be shaped by
litigation in order to encourage them to
distinguish between their public duties
and their party functions.

THE AREA OF ELECTIONS REFORM, much
like the area of school integration, will
not be achieved by litigation alone. Ac-
tive citizen groups engaging in public
pressures, confrontations, and education
must accompany the litigation effort. Too
many court decisions are not imple-
mented because there is no follow-up
effort to monitor the day-to-day admin-
istrative operations. Blacks currently
comprise no less than twelve percent of
the total population, but only three-tenths
of one percent of all elected offices.
These facts leave no doubt as to the
urgency of addressing ourselves to achiev-
ing the necessary reforms in the election
process.

23.42 U.S.C.A. § 1983; Monroe v. Pape, 365 U.S. 167
(1960); Joseph v. Rowlen, 402 F.2nd 367 (1968);
Whirls v. Kerns, 407 F.2nd 781 (1969), cert. denied,
396 U.S. 901 (1969).
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