FEDERALISM AND CIVIL RIGHTS:
THE MEREDITH CASE

Mitchell F. Crusto*

In 1962, the University of Mississippi admitted James Meredith as its first
Black undergraduate. This event in American history required the commit-
ment of the United States government to protect the civil rights of an Ameri-
can citizen. Moreover, this federal commitment, official state opposition, and
unofficial popular protest combined to render the desegregation of the univer-
sity, an event of enormous expense, both in human lives and money.

The account of this event describes and analyzes our system of govern-
ment—federalism. A federal system of government is one formed by a com-
pact, between or among states wherein the states surrender their individual
sovereignty to a central authority, but retain limited residuary powers of gov-
ernment.! This division of political power demands a courteous code of be-
havior, “comity,” between the states and the central authority. Within our
system of government, the United States Constitution is the compact by which
the two levels of government are bound.? Presumably, when the Constitution
is clear in its dictates, the system of federalism works smoothly. Yet when the
Constitution is unclear in its authority or when there is a serious conflict be-
tween state and national interests, our normally stable form of government
can turn into a teeter-totter of disharmony, with brute power and political
necessities competing with sound reason as the legitimizing force. This Arti-
cle tells of such a conflict, wherein the federal government’s interest in insur-
ing a Black citizen’s civil rights clashed with the State of Mississippi’s interest
in maintaining racial segregation.

The Meredith case is a patchwork of interwoven stories ranging from a
Black man’s dream to a President’s nightmare. The characters are as distinc-
tive and dynamic as those of a Shakespearean drama. James Meredith, the
protagonist, was a Black man with a burning desire to pursue an academic
degree at his state’s flagship university. But in 1961, the University of Missis-
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sippi (“Ole Miss™) was racially segregated and did not accept Black students.
Ross R. Barnett, the antagonist, was the governor of the State of Mississippi,
with a sworn allegiance to the United States Constitution but an even greater
dedication to the segregationists who elected him to office to protect and de-
fend their way of life. Attorney General Robert Kennedy and his Civil Rights
Chief, Burke Marshall, were the members of the Kennedy Administration di-
rectly responsible for the enforcement of federal law. John F. Kennedy was
the President caught in the middle of this drama, who sought peace between
the parties in conflict but whose actions instead contributed to riot and
bloodshed.

I. THE LEGAL BATTLE

James Meredith saw the inauguration of John F. Kennedy, as a propi-
tious moment and, on January 21, 1961, applied for admission to the all-White
state university at Oxford, Mississippi.> He may have found encouragement
as well in the apparent civil rights commitment of a unique federal presence in
the South, the judicial presence. The United States Court of Appeals for the
Fifth Circuit, dominated by a group of unlikely heroes, appeared determined
to enforce the federal rule of law in the South.*

Whatever his motivation, this young Black man anticipated President
Kennedy’s commitment to equal rights for Blacks. To promoteé this commit-
ment, Kennedy’s Civil Rights Advisor, Harris Wofford suggested that
“[flootholds of token school desegregation should be established in each Deep
Southern state. This should include the admission of Negroes to institutions
of higher education in each state.”

Predictably, the university officials at Ole Miss rejected the idea of token
desegregation, and rejected Meredith’s application as well.® As a result, in
early June, 1961, Meredith brought an action against the university officials in
the federal district court at Meridian, Mississippi. This case, Meredith v.
Fair,” was the start of the Oxford incident and introduced another cast of
characters. Judge Sidney C. Mize was a federal district judge whose court
would try the facts and first rule on Meredith’s right to be admitted into Ole
Miss.

The early judicial history of the Meredith case shows an interplay be-
tween a determined yet procedure-bound court of appeals and a recalcitrant
district court judge who was a master of dilatory tactics. Meredith sought a
temporary restraining order (T.R.0.) mandating his immediate admission into
Ole Miss in order to safeguard whatever rights he would have while awaiting a
final decision as to his rights. Instead of issuing the T.R.O., Judge Mize set a
hearing for a preliminary injunction for June 12th, the last day for Meredith to
enroll in the summer session. On June 12th, Judge Mize postponed the hear-
ing until July 10 due to a *“calendar conflict.”” There were other similar delays.
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Finally, on December 12, 1961, Judge Mize decided against issuing a pre-
liminary injunction on Meredith’s behalf. He determined that “the over-
whelming weight of the testimony [was] that the plaintiff [Meredith] was not
denied admission because of his color.”® Judge Mize took a total of six
months to reach this decision, which was contained in a four-page report.
These delays cost Meredith the opportunity of enrolling in both the summer
and the fall semesters.

Immediately following Judge Mize’s December decision, Meredith ap-
pealed to the Fifth Circuit, hoping to preserve his chances for admission to the
spring semester in February, 1962. A Fifth Circuit panel of Judges Wisdom,
Tuttle, and Rives, expedited matters and issued a decision exactly one month
after Judge Mize’s decision. The Fifth Circuit panel in its decisions found
that, in order to set matters straight, it had to review Judge Mize’s findings of
fact, normally the well-guarded preserve of the trial courts.

In reversing Judge Mize, the panel stated, “This case was tried below and
argued here in the eerie atmosphere of never-never land. Counsel for appellees
argue that there is no state policy of maintaining segregated institutions of
higher learning and that the court can take no judicial notice of this plain fact
known to everyone . . . . We take judicial notice that the state of Mississippi
maintains a policy of segregation in its schools and colleges.”® The Fifth Cir-
cuit then remanded the case to the district court for a trial on the merits, with
instructions to expedite the proceedings. Meredith still had to prove that he
was being discriminated against personally.

On February 3, 1962, Judge Mize held, on remand, that Meredith had
failed to show that he was denied admission to Ole Miss because of his race.
In reaching his decision, Judge Mize commented that the Fifth Circuit’s tak-
ing judicial notice that Mississippi’s segregation policy was simply a matter to
be considered with all other evidence and was not a conclusive finding of fact.
He went on to add,

The proof shows on this trial, and I find as a fact, that there is no custom or

policy now, nor was there any at the time Plaintiff’s application was re-

jected, which excluded qualified Negroes from entering the University. The
proof shows, and I find as a fact, that the University is not a racially segre-
gated institution.'®
Judge Mize’s decision was then decided squarely in contradiction to the Fifth
Circuit’s findings.

Next, Meredith moved the case back to the Fifth Circuit seeking an in-
junction pending appeal. This remedy was sought in order to preserve Mere-
dith’s standing in the case. With all the judicial delays, Meredith could
complete his requirements and graduate from the state’s Black college before
the case was ever decided.

On February 12, 1962, a Fifth Circuit panel, Rives, Wisdom, with Tuttle
dissenting, refused Meredith’s request for an injunction pending appeal. The
panel lacked the district court record, and thus could not act promptly on
Meredith’s request. In rejecting Meredith’s request for injunctive relief, the
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Court stated that Meredith could avoid losing standing by not fulfilling his
graduation requirements.!! In other words, Meredith would have to sacrifice
his educational goals in order to proceed with his claims against Ole Miss.
Meredith responded by formally appealing Judge Mize’s decision on the
merits.

On June 25, 1962, Judges Wisdom and Brown, with DeVane (district
judge sitting by designation) dissenting, reversed Judge Mize’s opinion that
Meredith was not the victim of racial discrimination. Judge Wisdom wrote
for the majority:

“A full review of the record leads the Court inescapably to the conclusion

that from the moment the defendants discovered Meredith was a Negro,

they engaged in a carefully calculated campaign of delay, harassment, and
masterly inactivity.”!2
Judge Wisdom was critical of the incredible delays in litigation exhibited by
both Judge Mize and the defendants’ counsel when he wrote:

As a matter of law, the principle of ‘deliberate speed’ has no application at

the college level; time is of the essence. In an action for admission to a

graduate or undergraduate school, counsel for all the litigants and trial

judges too should be sensitive to the necessity for speedy justice.!3
The Fifth Circuit panel again remanded the case to Judge Mize. This time the
case was remanded with specific directions to the lower court to issue an in-
junction ordering the officials at Ole Miss to enroll Meredith into the original
student body. This order to the district court came over a year after Meredith
had filed his complaint against Ole Miss.

But Meredith’s legal battle was still not over. Judge Mize did not issue
the injunction on Meredith’s behalf for another three months. This delay was
due to the actions of a member of the Fifth Circuit. On July 18, 1962, and on
three other occasions, Circuit Judge Ben F. Cameron, of Mississippi, issued a
stay'* of the Fifth Circuit’s reversal of Judge Mize’s decision. He believed that
Ole Miss should be given time to apply to the United States Supreme Court
for a writ of certiorari. This was a renegade act since Judge Cameron had not
even been a member of the panel that had reversed and remanded Judge
Mize’s decision.

Judges Wisdom, Brown, and DeVane reconvened and vacated Judge
Cameron’s first stay and reissued its earlier mandate on July 27, 1962. Blunt
and to the point, Judge Wisdom warned: “In this case time is now of the
quintessence. Time has been of the essence since January, 1961, when James
Meredith . . . applied for admission to the University of Mississippi.””!
Then Judge Wisdom admonished Judge Cameron for acting so radically:

The Court is bigger than a single judge. Assuming, but without deciding,

that Judge Cameron is indeed a judge of ‘the court rendering the judgment,’

we hold that the Court determining the cause has inherent power to review

the action of the single judge, whether or not the single judge is 2 member of

the panel. . . And, it is unthinkable that a judge who was not a member of the

panel should be allowed to frustrate the mandate of the Court.'®

11. Meredith, 305 F.2d at 342 (5th Cir. 1962).
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Judge Wisdom reported that the other members of the Fifth Circuit agreed
with this rational and basic judicial principle.

The panel reissued its earlier mandate, stating precisely what injunction
Judge Mize should issue. The panel went further to insure its decision would
be obeyed by issuing its own preliminary injunction, to be binding until Judge
Mize’s permanent injunction was both issued and fully obeyed:

Pending such time as the District Court has issued and enforced the orders

herein required and until such time as there has been full and actual compli-

ance in good faith . . . this Court herewith issues its own preliminary injunc-
tion enjoining and compelling each and all of said parties to admit plaintiff-
appellant to, and allow his continued attendance at the University of Missis-
sippi . . . on the same basis as other students.!”
The Fifth Clrcult’s preliminary injunction was the direct result of both Judge
Cameron’s intervention and the recalcitrance of Judge Mize.

Judge Cameron attempted repeatedly to stay the court’s dictate. This
time, Meredith’s counsel went to Circuit Justice Hugo Black for assistance.
Looking for guidance, the Court requested that the Justice Department to in-
tervene and file an amicus curiae brief supporting the Fifth Circuit’s opposi-
tion to Judge Cameron’s stays. On September 10, 1962, Mr. Justice Black,
himself a southerner from Alabama, issued an order vacating all of Judge
Cameron’s stays. His opinion read:

I agree with the Court of Appeals that the stays issued in this case can only

work further delay and injury to movant while immediate enforcement can

do no applicable harm to the University or other respondents. 1 further

agree with the Court of Appeals that there is very little likelihood that this

Court will grant certiorari to review the Judgment of the Court of Appeals,

which essentially involves only factual issues.'®
Mr. Justice Black made it clear that this was not solely his opinion:

Although convinced that I have the power to act alone in this matter, I have

submitted it to each of my Brethren, and I am authorized to state that each

of them agrees that the case is properly before this Court, that I have the

power to act, and that under the circumstances I should have exercised that

power as I have done here.!®
This opinion of Mr. Justice Black, supported by his Brethren, effectively
served as a second court order to Ole Miss to enroll Meredith.

On September, 13, 1962, Judge Mize signed a long-overdue permanent
injunction ordering the officials at Ole Miss to admit Meredith and allow him
to attend the university.?° On that same day, Mississippi Governor Ross Bar-
nett went on statewide television to vow that the state’s schools would not be
integrated and that Meredith would not be admitted into Ole Miss. He in-
voked the doctrine of interposition, assuming the embodiment of the sover-
eignty of the state in himself and attempting to interpose himself between the
authority of the federal government and the people of Mississippi.2!

With this official denial of compliance with its direct order, the Fifth Cir-
cuit followed the Supreme Court’s lead and designated the Justice Department

17. Id. at 378-79. ‘

18. Meredith, 83 S.Ct. 10, 11 (1962); 7 RACE REL. LAW REP. 745-46 (1962).

19. Meredith, 83 S. Ct. at 11.
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denied, 372 U.S. 916 (1963).

21. 7 RACE REL. LaAw REP. 748 (1962).
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as amicus curiae to the court on September 18, 1962.22 The Attorney General
of Mississippi, Joe Patterson, was bellicose as he prepared for the oncoming
legal battle. His response to the Justice Department’s involvement in what he
believed to be a state matter was to compare Robert Kennedy to “a ‘jackass’
braying at ‘a great American eagle’ [Mississippi].”?3

Facing local defiance to the enforcement of its orders, on September 20,
1962, the Fifth Circuit panel entered a temporary restraining order against the
State of Mississippi, its Governor Barnett, and all its officials, to prevent their
interference with the enrollment of Meredith.>* On September 21, the Court
entered its order to show cause why the Board of Trustees and certain admin-
istrative officials of the university should not be held in civil contempt.2> On
September 24, the Fifth Circuit, sitting en banc, ordered that the Board of
Trustees take all steps necessary to register Meredith at Jackson, Mississippi,
on September 25.26

Meanwhile, Attorney General Robert Kennedy began a series of tele-
phone conversations to negotiate a peaceful resolution of the matter with Gov-
ernor Barnett. On September 17, 1962, Governor Barnett requested that the
Justice Department register Meredith at Jackson, rather than at Oxford where
everyone else would register.”” The next day, the Attorney General replied
that he would not change the location of registration but would ask Meredith
to wait until the following Monday instead of registering on Thursday.?® But
Meredith and his lawyer refused to push his registration back another day. It
had been over a year and a half since his initial application.?® Thus, Septem-
ber 20th was to be the date of Meredith’s registration and Oxford was to be
the place.

Despite cordial telephone conversations with Attorney General Kennedy,
Governor Barnett was hardly a cooperative partner in the federal system. On
the agreed day of registration, Barnett personally blocked Meredith’s entry
through the school hall doorway. The scene was a bit ludicrous. As Meredith
approached, the only Black civilian within 200 yards, surrounded by White
marshals, Barnett inquired, “Which of you is James Meredith?”*° Any possi-
ble humor ended when an attorney from the Justice Department who was
escorting Meredith asked Barnett, “Do you realize that this puts you and the
other officials in contempt of a federal court order?” Barnett replied, “Are
you telling me I'm in contempt, or does that take a judge?”’*! The Meredith
entourage decided to back away and try again at a later date.

Once again, on September 25th, Barnett refused to allow Meredith to
enroll at Ole Miss. Following this second interference by Barnett, the Fifth
Circuit, was asked and issued an order to show cause why Barnett should not
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be cited for civil contempt.*> Again, on September 26th, Meredith was refused
enrollment; this time the Lieutenant Governor, Paul Johnson, substituted for
Barnett at the school hall door.

Attorney General Kennedy gradually added more forces to assist in Mer-
edith’s attempted enrollment. On the first attempt at enrolling Meredith, his
escorts were four federal officials, three marshals and an attorney.>* On the
second attempt, only one more attorney was added to the escort party.>* By
the third attempt, a more substantial force of unarmed marshals came face to
face with the Lieutenant Governor who was accompanied by over eighty state
sheriffs.35 Violence threatened on that occasion. There was some pushing and
shoving between the two factions, and fortunately, no violence resulted from
any of these initial meetings of forces.

On September 27, 1962, the Attorney General told Governor Barnett
that he was prepared to send about thirty armed marshals to ensure Mere-
dith’s enrollment.>® That same day, a party of about fifty marshals was dis-
patched to Oxford to enroll Meredith. By late afternoon, a crowd gathered on
the Oxford campus to meet the marshals.’” Governor Barnett warned the
Meredith convoy by calling the Attorney General and stating “There are sev-
eral thousand people in here in cars, trucks . . . We don’t know these people
... There is liable [sic] to be a hundred people killed here.”*®* The Attorney
General ordered the convoy to turn around though it had driven within an
hour’s drive from Oxford.*®

The following day, the Fifth Circuit continued its attempt to enforce its
orders and deliver justice to Meredith. The Court held an en banc hearing to
decide whether Governor Barnett should be held in civil contempt of court.*
Sitting in New Orleans, the Court found decisive evidence of the Governor’s
defiance of its orders, including newsreel movies of the Governor standing in
the school hall door refusing to let Meredith enter. The Governor chose to
ignore the Court’s summons to appear, and even refused to respond to the
summons. Chief Judge Elbert T. Tuttle expressed the court’s frustration over
the whole matter, as he made an unorthodox plea to Assistant Attorney Gen-
eral Burke Marshall:

I think I do state the views of the Court that the Court has practically ex-

hausted its powers in the circumstances. I am sure it is a planned policy of

our Government that a court have no power to execute its orders. It would

be unfortunate no doubt if a court had that power . . . It seems to me that the

Court has nearly exhausted its power to accomplish what this Court has

repeatedly said Mr. Meredith is entitled to, which is admission to the Uni-

versity of Mississippi and . . . the time has about come . . . when the burden
now falls on the Executive Branch of the Government.*!

Burke Marshall responded with determination, “The executive branch
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. will use whatever force, physical force, is required.”*?> The Chief Judge
replied, “I do hope and assume that the executive department has in mind the
fact that an order of this kind may be frustrated by delays as well as by failure
to act.”*? This sentiment, pressing the Executive Branch into immediate ac-
tion, was expressly echoed by various judges on the Court.** Further, the
court warned that a criminal contempt charge against Barnett could be
forthcoming.*’

II. THE RioT

On September 29, 1962, President John F. Kennedy became personally
involved in the Meredith matter. In a telephone discussion with Governor
Barnett, the President reasoned, “I don’t know Mr. Meredith and I didn’t put
him in the University, but on the other hand under the Constitution, I have to
carry out the orders of the Court . I would like to get your help in doing
it.”4¢ After the telephone call, the Pre31dent turned to the Attorney General
and said “You know what that fellow said? He said, ‘I want to thank you for
your help on the poultry problem.”*’ Despite Barnett’s attempt to avoid the
issue, the parties reached an agreement that Meredith would enroll on Sun-
day, September 30, 1962, at the Oxford campus.

This would be the final showdown. Enrollment was planned for a Sunday
with the hope that few people would be on campus following an “away” foot-
ball game.*® A sizable force of over 400 marshals, equipped with gas masks
and tear-gas dispensers, has assembled.** They wore side-arms hidden in
shoulder holsters under their jackets.’® Upon their arrival at Oxford, the mar-
shals posmoned themselves around the University administration building, the
Lyceum.®! There, they acted as decoys to draw attention from Baxter Hall,
the men’s dormitory in which Meredith would be stationed under the protec-
tion of marshals. They were clearly discernible in their white helmets marked
“U.S. Marshal”, business suits, bright orange riot vests, and arm bands.?

Upon the arrival of the marshals, a crowd began to gather on the Oxford
campus. More and more people streamed in throughout the evening, reaching
an estimated number of nearly 2,000.>> As the crowd grew into a mob, indi-
vidual insults turned into group-chanted threats. The verbal assaults were
then accompanied by physical assaults; the marshals were spat upon and
pelted with an array of items, from cigarette butts to bricks.>* By 7:30 p.m.
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that evening, the mob began attacking innocent bystanders, news reporters,
photographers, and the marshals.>>

The local police gave the marshals little support. Within a short time,
most of the local police had vanished from the scene. Some of the local police
were helpful.®® On the other hand, a staff member of the Navy ROTC report-
edly saw and heard a highway patrolman explain to some rioters how to make
a molotov cocktail.>?

The rioting greatly escalated, even as President Kennedy delivered a na-
tionally televised address on the situation at Ole Miss.*® The rioting mob out-
numbered the federal marshals by at least three to one.®® Under siege, with
many injured, the marshals followed the President’s personal order not to
shoot except to protect Meredith’s life.° As they were under attack for hours,
some bleeding, the marshalls were ordered to protect themselves by discharg-
ing tear gas into the rioting mob.®!

News of the extent of the riot had not reached the President by the time
of the broadcast. The President had prepared a speech for a different, more
peaceful occasion. His speech told of his belief that Meredith’s safety could be
realized by local responsibility under the federal concept: “Even among law-
abiding men few laws are universally loved. But they are uniformly respected
and not resisted.”®* The President appealed to the students at the university
to act with that same sense of honor “[won] on the field of battle and on the
gridiron. . . .”%* He was unaware of the growing threat of outside agitators,
many of whom might be armed. He continued, “You have a new opportunity
to show that you are men of patriotism and integrity. For the most effective
means of upholding the law is not the state policemen, or the marshals, or the
National Guard. It is you.”®* There is no reason, he concluded “why the
books on this case cannot now be quickly and quietly closed . . . .”%°

At the end of his broadcast, the President received word that his words
were falling on deaf ears. The President reacted by calling Governor Barnett
to urge him to restore peace.®® The Governor replied that he could go to Ox-
ford with a mike to announce that Meredith would be removed.%” It was actu-
ally over three hours after the rioting was beyond control that Barnett made
his first public gesture towards law and order by broadcasting a request that
everyone vacate the area.® Later Robert Kennedy reflected on his brother’s
agony:

“It was a nervous time for the President because he was torn between, per-
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haps an Attorney General who had botched things up and the fact that the

Attorney General was his brother. . . . We could visualize another great

disaster, like the Bay of Pi%s, and a lot of marshals being killed or James

Meredith being strung up.”®’

The Administration had prepared for the possibility of the use of troops.
Days before the issuance of the permanent injunction to enroll Meredith, the
Department of the Army realized that it might have to support the mar-
shals.” The plans included a force of over 4,000 military police and infantry
troops with five task forces which would be staged at Memphis Naval Air
Station at Millington, Tennessee.”! When the marshals were sent in, almost
five thousand federal troops were on alert at the Memphis Station and near
Oxford, including helicopters manned by members of a Marine Air Group.”
Additionally, over three thousand men of the Mississippi National Guard
were ready to be federalized under President Kennedy’s order.”® On Septem-
ber, 28, 1962, two days before the riot, as maps of Mississippi were unrolled in
the Pentagon War Room, Robert Kennedy told one of his aides that he under-
stood now how Hitler had taken over Germany: “Everyone in Mississippi is
accepting what this fellow [Barnett] is doing. There are no protests anywhere
— from the bar or from professional men or from professors. I wouldn’t have
believed it.”7*

Even with this impressive assemblage of military force, the Administra-
tion nonetheless had incorrectly assumed that the federal marshals would get
the cooperation of the state and local officials to bring about Meredith’s enroll-
ment peacefully. Earlier on “riot Sunday,” the Attorney General had asked
Deputy Attorney General Nicolas Katzenbach whether he had plans for the
afternoon; if not, he would be put in charge of the “Oxford operation.””> The
mood was light. Robert Kennedy bade Katzenback goodbye and good luck,
Jjokingly stating, “If things get rough, don’t worry about yourself; the Presi-
dent needs a moral issue.””’® It was about 2:30 p.m. when the Attorney Gen-
eral told Secretary of the Army Cyrus R. Vance that “the plan was for the
marshals to go it alone today.”””

The Administration had dispatched Katzenbach to run operations in Ox-
ford because of his known stance against the use of troops. So it was a great
surprise when Katzenbach, faced with the possibility of further injury to the
marshals and threats of increased violence, telephoned Washington to advise
the President to call in the troops.”®

Norbert Schlei, of the Office of Legal Counsel, had just completed draft-
ing the Executive Order and Proclamation which the President would have to
sign to call out the troops, when he received a telephone call from Burke Mar-
shall. “The deal is off,” Marshall said, “The President wants to sign those
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documents. Go down and see him.”” Accordingly, under Executive Order
No. 11,053, the President claimed the power to call out the troops.’® Under
recognized procedure, President Kennedy issued a proclamation ordering per-
sons obstructing justice in Mississippi to desist and disperse. He also issued an
executive order authorizing the Secretary of Defense to federalize the Missis-
sippi National Guard.?!

Understandably then, when the troops were called in, they were not pre-
pared. Secretary of the Army Vance promised the President quick action,
only to discover that in Memphis the troops had gone off alert after hearing
the President’s speech reassuring a peaceful settlement of the matter.®> The
soldiers were armed only with demonstration-control nightsticks, not terribly
useful against shotguns and molotov cocktails.®* Katzenbach later accounted,
“‘So they stood out in the dark at Memphis opening crates of guns and opening
crates of [tear] gas . . . by flashlight.”%*

Two hours after his initial request, Katzenbach asked the White House
about the whereabouts of the Army.®> Theodore Sorensen, who was present
at the White House, said that the President “‘cursed himself for ever believing
Barnett and for not ordering the troops sooner.”®® The President called Vance
at the Pentagon and General Creighton Abrams in Memphis. Robert Ken-
nedy later recalled this call as “the worst and harshest conversation with [any-
one] that I think I’'ve ever heard him [President Kennedy] conduct.”®’

At Oxford, things were looking bleak for the embattered marshals. With
the President’s order, Katzenbach directed a company of the Mississippi Na-
tional Guard, stationed at the Oxford Armory, to support the marshals on the
campus.®® A skeptical company commander confirmed Katzenbach’s author-
ity with his commander and then led his men in three trucks and four jeeps
through bottle, brick, and blockade to reach the campus.®® Unfortunately, the
small force of obedient Mississippians added little more than additional targets
for the rioters.*®

At the White House, the President continued to demand relief for the
marshals. Secretary of the Army Vance reassured the President that the
troops were on the way.’! In fact, they were not, as Robert Kennedy re-
counted later:

That happened six, eight, ten times during the course of the evening.
‘They’re leaving in twenty minutes.” We’d call twenty minutes later, and
they hadn’t even arrived to get ready to leave. ‘They’re ready to go now,’
and they hadn’t been called out of their barracks to get into the helicopters
yet. ‘They’re in the helicopters now.” They were just forming up. ‘The first
helicopter’s leaving and will be there in forty minutes.” The first helicopter
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went in the air and then circled and waited for the rest of the helicopters.

You know, all that kind of business . . . [t]hey said they’d get there in two

hours if I gave them the notice- they didn’t arrive for five hours . . . it was so

frustrating for the Army to continuously give false, wrong, inaccurate
information.®?

The arrival of the troops in Oxford came only with continued, agonizing
delay. A company of troops, an advance unit of a military police battalion,
arrived by helicopter at the University-Oxford Airport at two in the morn-
ing.>* This was over six hours after reports of hidden snipers shooting at the
marshals.®* Earlier attempts to land on the campus itself had been unsuccess-
ful.® The field marshal added further delay when he waited for his whole
force to disembark and fall in before marching to the campus a half mile
away.’® Feeling great pressure, the President sent the commander an order
for action:

“People are dying in Oxford. This is the worst thing I’ve seen in forty-five

years. I want the military police battalion to enter the action. I want [the

commander] to see that this is done.”®”
With this direct order, the battalion, marched to the Lyceum with bayonets
affixed to their rifles.®®

The remaining units of the military police battalion drove from Memphis
and was assaulted along the way. Would-be saboteurs dropped a railroad tie
from a railroad overpass onto a passing army truck, adding to the delay.*® In
the end, it took them over an hour to make the last half mile.'® Once the
Army reached Oxford, they routed the rioters and took over two hundred
prisoners, twenty-four of whom were Ole Miss students.!®! At 6:15 a.m. on
the morning of October 1, 1962, the company commander announced that the
area was secured, over eight hours after the rioting had reached a heated
level.10?

In addition to property damage, at least 160 marshals were injured, some
severely.!®® One marshall almost died from a gunshot to the neck. Twenty-
seven other marshals suffered from gunshot wounds as well.'®* Sixteen of the
Mississippi National Guard were injured.!®® Beyond this, two civilians died as
a result of the riot.!® The cost of resistance, in injury and in human life, had
been high.

Later, the Attorney General reflected that once the shooting started, “the
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only way to deal with that kind of operation is to have overwhelming force.
The question of the evening would have been quite different if the troops had
gotten there at the time they were supposed to have gotten there.”!%? Still,
Robert Kennedy took the blame for the incident, “I was the Attorney Gen-
eral. Tgle fact that I said that the troops would arrive and they didn’t was my
fault.”108

The Administration continued to dispatch more troops in anticipation of
more riots. By October 2, 1962, there was a military build-up of about 14,700
troops including about 12,000 regulars deployed in the Oxford area.!®®
Within four days, an overwhelming force of over 30,000 troops were made
available for the Oxford operation, including about 10,000 federalized Missis-
sippi Guard troops.!!°

When it was clear that the riots were over, troop deployment to regular
duty stations quickly followed. By November, only two Regular military po-
lice companies and certain staff officers, 402 men in all, remained in Oxford.!!!
The following month, this force was further reduced to only one company.!!?
By July, 1963, with most of the troops withdrawn, 151 men remained as a
protective force for Meredith.!!3

Following the deployment of troops, the Administration withdrew most
of the federal marshals. A small group of about two dozen marshals took the
place of almost 400 men with the Army still present. By mid-October 1962,
only twelve remained and continued to provide Meredith with around-the-
clock protection.!'# .

III. SIMPLE JUSTICE AND FEDERALISM

On the first of October, 1962, James Meredith was registered as a student
at the University of Mississippi, almost two years after his initial application
for admission.!'* The cost of his admission was sudden and tragic: it had cost
Meredith much anxiety, two men their lives, others multiple injuries, $5 mil-
lion of the nation’s treasury and President Kennedy much grief.!!¢

The vehemence of the opposition to court ordered desegregation is not
alone responsible for the tremendous price that was paid for Meredith’s ad-
mission to Ole Miss. Given the level of opposition as it developed, it was
important and necessary that the federal government respond vigorously. The
confluence of opposition and response was responsible for the tragedy at Ox-
ford. President Kennedy’s retrospective statement on the matter put it well:

This country, of course, cannot survive if the United States Government and

the executive branch do not carry out the decisions of the court. It might be

a decision in this case which some people may not agree with. The next time
it might be another matter, and this Government would unravel very fast.
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So there’s no question in my mind that the United States executive branch

had to take the action it did.!!?

Yet, it must be said that the Kennedy Administration failed in its han-
dling of the Meredith affair, and that failure lies in the Administration’s fail-
ure to properly identify the operative constitutional issue in question. The
Administration wrongly viewed comity, courtesy between the federal govern-
ment and the states, as the operative principle. That comity was uppermost in
the mind of the Administration was explained by the Justice Department’s
Civil Rights Chief Burke Marshall during his lecture at Columbia University
on “Federalism and Civil Rights.”!'® While agonizing over the conflict be-
tween protecting the civil rights of individuals and giving deference to the
position of local officials, Marshall noted that states’ rights should take prece-
dence because “law enforcement is primarily and ultimately a state or local
responsibility.”!!®

No doubt comity between and among governments is a virtue in a federal
system that abhors constitutional crisis. But the Constitution, laws and court
pronouncements of the federal government are “the supreme Law of the
Land,”'?° and when governmental officials of the state of Mississippi sought to
oppose the court’s order to admit James Meredith, the operative constitutional
principle was not longer comity but instead the supremacy of federal law.
Judge John Minor Wisdom was right on target when he later summarized
what the Meredith affair meant in constitutional terms:

[T]he significance of this case (U.S. v. Barnett) for the public lies in. . .the
contempt of @ Governor of a State against a Nation, against American feder-
alism, as established in the constitution and as defined by the federal courts.
The serious threat Governor Barnett posed was to the constitutional rela-
tionship of the states to the National Government. . . What cannot be over-
estimated. . .is the importance of federal courts standing fast in protecting
federally guaranteed rights of individuals. To avoid further violence and
bloodshed, all state officials, including the governor, must know that they
cannot with impunity flout federal law.!?!
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It was the Kennedy Administration’s misplaced emphasis on comity that
caused the Administration to fail to anitcipate the strong resistance that the
power structure in Mississippi would have to desegregation, and led to the
tactical mishandling of the Meredith affair. Confusion as the true constitu-
tional issue caused the Administration to ignore the lessons of the past like
those provided by the Eisenhower Administration in the Little Rock desegre-
gation crisis,'?? lessons that predicted the obstinate resistance of Mississippi
state officals. Fortunately, the Meredith affair was a valuable lesson for one
official of the Johnson Administration who later observed:

History has born out that Robert Kennedy’s tactics were wrong. Everyone

agrees that the states have the first responsibility. But how do you get them

to exercise it? By telling them you don’t have the power? Our theory is you

tell them, ‘If you don’t do it, we will.” The Mississippi State Highway Patrol

didn’t start doing its job until the Bureau sent a hundred a§ents to Jackson

in 1964. In that respect the Justice Department was late.!%?

It was the Kennedy Administration’s misplaced emphasis on comity that
caused Black leaders at the time to doubt the sincerity and resolve of the Ken-
nedy Administration’s commitment to racial equality. Martin Luther King,
Jr. and James Baldwin reportedly reacted to the Administration’s handling of
the Meredith affair with despair:

It was not only the clumsiness and hesitancy with which the whole business

was handled that depressed them, but the lack of moral conviction in the

President’s remarks as he spoke patronizingly of war heroes and football

stars to the rioting students and yahoos in Oxford that awful Sunday

night.!24

King felt that the behind-the-scene dealings with Barnett “made Negroes feel
like pawns in a white man’s political game.”'?* The opinions of these and
other black leaders were hardly tempered by the fact that no one was ever
convicted for participating in the Oxford riot.'?® The Kennedy Administra-
tion, having learned the hard way, later heeded the lessons of Oxford. When a
federal court ordered the desegregation of the University of Alabama a year
later and Alabama’s Governor George Wallace barred the university’s doors
the Kennedy Administration was ready to respond with massive federal force
and Wallace relented.!?’

This difference in the conduct and eventual outcome of the desegregation
crisis in Alabama, in a state with a reputation for racism no less than that of
Mississippi, suggests that a more perceptive strategy and more decisive tactics

would have to levy a modest penalty, which some of the court’s members felt would make a mockery
of the criminal contempt order.

122. See R. Diamond, “Confrontation as Rejoinder to Compromise: Reflections on the Little Rock
Crisis,” 11:2 NAT'L BLAck L.J. 151 (1989).

123. NAVASKY, supra note 23, at 172, quoting William Taylor, Staff Director of the Civil Rights
Commission under President Johnson. :

124. SCHLESINGER, supra note 3, at 327.

125. Id,

126. READ, supra note 6, at 246.

127. M. Frady, Wallace 148-170 (1968); J. Carlson, George C. Wallace and the Politics of
Powerlessness 24-26 (1981); B. Jones, The Wallace Story 79-104 (1966). See also Crisis: Behind a
Presidential Commitment (ABC News film, 1963) (available through Direct Cinema, Ltd.). To be
sure, the Kennedy Administration attempted to resolve the expected confrontation through compro-
mise. Attorney General Robert Kennedy’s somewhat naive efforts in this regard during a personal
meeting with Governor Wallace are related from a tape recording in M. Frady, Wallace, 151-169
(1968).



248 NATIONAL BLACK LAW JOURNAL

on the federal government’s part might have lessened the tremendous price
that was paid for desegregation at Ole Miss. In this is the tragedy of the
Oxford affair, not that riots occurred or that lives were lost, but that through
incisive early action by the federal government, the riot might have been
avoided.



