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INTRODUCTION

Religious belief is frequently a very personal concern. Ac-
cordingly, situations in which individuals discuss beliefs with one
another can result in a wide range of consequences. Such conse-
quences may include mutual gratitude and growth as well as mu-
tual distrust and destruction.
t Nearly one quarter of the world's population lives in two
nations: India and the United States. These nations assert that
they are democracies and that they embrace large and diverse
religious populations. Each nation has adopted provisions in its
national constitution to deal with the practical issue of how so
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many people with numerous divergent views of religion can live
together peacefully. The constitution of each nation has re-
frained from choosing any one of the many religions as the reli-
gion of the state. Rather, religious belief is deemed a personal
matter.'

As recent events in India dramatically illustrate, preserving
national unity in the midst of religious diversity can sometimes
be difficult.2 Unfortunately, disturbances such as the razing of
the mosque in Ayodhya in late 1992 are not the first instances of
massive Indian civil unrest flowing from religious conflict.3 The
tremendous loss of human life, extensive property destruction,

1. For perceptive analysis of issues involving religious freedom in India, see V.
M. BACHAL, FREEDOM OF RELIGION AND THE INDIAN JUDICIARY (1975); MOHAM-

MED GHOUSE, SECULARISM, SOCIETY AND LAW IN INDIA (1973); P. C. JAIN, LAW

AND RELIGION: A COMPARATIVE STUDY OF THE FREEDOM OF RELIGION IN INDIA

AND THE UNITED STATES (1974); DHIRENDRA K. SRIVASTAVA, RELIGIOUS FREE-

DOM IN INDIA (1982); Rajeev Dhavan, Religious Freedom in India, 35 AM. J. CoMP.
L. 209 (1987). For illuminating discussions in the American context, see ROBERT L.
CORD, SEPARATION OF CHURCH AND STATE: HISTORICAL FACT AND CURRENT FIC-

TION (1982); THOMAS J. CURRY, THE FIRST FREEDOMS: CHURCH AND STATE IN

AMERICA TO THE PASSAGE OF THE FIRST AMENDMENT (1986); PAUL G. KAUPER,

RELIGION AND THE CONSTITUTION (1964); MICHAEL J. MALBIN, RELIGION AND

POLITICS: THE INTENTIONS OF THE AUTHORS OF THE FIRST AMENDMENT (1981);

LAURENCE TRIBE, AMERICAN CONSTITUTIONAL LAW (2d ed. 1988).
2. In December 1992, for example, a large crowd of zealous Hindu adherents

in the northeastern Indian city of Ayodhya stormed a Muslim mosque. Having bro-
ken through police lines, the zealots razed the mosque and began to erect a new
temple to the Hindu god Ram. The Hindu fundamentalist believers asserted that
the Muslim temple had been built on the site of a Hindu temple erected in honor of
Ram, and that they were going to build a new Hindu temple on the site in honor of
the five thousandth anniversary of their deity's birth. Interestingly, in 1528 the Mus-
lims destroyed a famous Hindu temple in the same city and erected a mosque in its
place. SRIVASTAVA, supra note 1, at 32.

In the aftermath of the razing of the Muslim temple, riots broke out throughout
India resulting in the deaths of well over a thousand people, many of whom were
victims of fire bombs, stabbings, and police bullets. See Edward A. Gargan, Hindu
Militants Destroy Mosque, Setting Off a New Crisis in India, N.Y. TIMES, Dec. 7,
1992, at Al; Edward A. Gargan, At Least Two Hundred Killed in India as Muslim-
Hindu Riots Rage, N.Y. TIMES, Dec. 8, 1992, at Al; Edward A. Gargan, Hindu-
Muslim Riots Intensify; Troops Fire at Crowds, N.Y. TIMES, Dec. 10, 1992, at A14;
India Arrests 700 in a Crackdown on Rioters, N.Y. TIMES, Dec. 14, 1992, at A14.

3. One perceptive observer framed the issues raised by the recent violence in
India as follows: "The latest flare-up of ancient animosities pose an elemental ques-
tion: Can modern India, born 45 years ago in a calamitous spasm of Hindu-Muslim
violence that literally divided the country, put aside politics and ethnic differences to
achieve stability and sustain growth?" Marcus W. Brauchli, Political Setback, WALL
ST. J., Dec. 15, 1992, at Al. The same observer points out that:

Conflicts over Ayodhya sank two recent governments. That is to say
nothing of Indian tensions, which include the government's feud with
Sikh nationalists (who assassinated Prime Minister Indira Gandhi in
1984) and its troubles with Tamil terrorists (who in 1991 killed her son,
Rajiv, her successor.) Meanwhile, Kashmir, a territory in dispute with
Pakistan, has large areas under Indian military control.

Id. at A14.
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and damaged societal relations resulting from such events under-
score the fragile social compact binding a diverse national com-
munity of nearly one billion human beings.

In contrast, the recent history of religious violence in the
United States has been relatively subdued. Still, one notes with
alarm the rise in American hate crimes against religious minori-
ties - especially Jews. 4 Such events preclude the United States
from boasting of a completely successful record in protecting the
rights of religious minorities.

Within the broad scope of issues concerning freedom of reli-
gion, this Article concentrates on one particular topic: religious
evangelism. This Article aims to show how the legal systems of
India and the United States have been compelled to confront
conflicts flowing from attempts by religious believers to persuade
their neighbors to adopt similar views. Governmental responses
to issues flowing from religious diversity are manifested in each
nation's constitution, statutes, and judicial case law. Within the
context of these sources of law, this Article focuses more nar-
rowly on how far, in each country, the national supreme court
has allowed the state to limit a believer's freedom to persuade.

Part I of this Article attempts to put the freedom to per-
suade in context by sketching an historical overview of some re-
sponses of Indian and American society to religious diversity.
Part II analyzes the relevant constitutional provisions in India
and the United States. Part III considers Indian and American
case law relating to the freedom to evangelize or persuade. Spe-

In these circumstances the extent to which the Indian political and juridical
structure can promote or protect religious freedom has become a pressing issue. In
fact, some observers are concerned with whether India can survive and continue its
democratic traditions given this acute ethnic, religious, and political upheaval. Id.;
Suman Dubey, Rioting in India Claims Lives, Threatens Rule, WALL ST. J., Dec. 8,
1992, at All.

4. For example, a recent study indicates that threats, harassment, and violence
against Jews in the United States have increased steadily during the past six years.
While the number of such incidents slightly decreased during 1992, the same year
saw an increase in personal threats against Jewish people and rising campus harass-
ment of Jewish students. See Lynne Duke, ADL Reports Decline in Anti-Semitic
Incidents; College Outbreak Grows, Though, Group Says, WASH. POST, Feb. 3, 1993,
at A24; Anne Saker, Study: Anti-Semitic Acts Increasing on Campuses, Gannett
News Service, Feb. 2, 1993, available in LEXIS, Nexis Library, CURRNT File; Mark
W. Wright, Anti-Semitic Actions Decline, but Personal Threats Increase, ATLANTA J.
& CONST., Feb. 3, 1993, at A5.

Even more disquieting is the attempt by some individuals and groups to pro-
mote the notion that the Nazi's murder of 6 million Jews never happened. See
DEBORAH E. LIPSTADT, DENYING THE HOLOCAUST: THE GROWING ASSAULT ON

TRUTH AND MEMORY (1993).
Furthermore, violence against Arab-Americans has also increased, especially

during the 1991 Persian Gulf War. See Bill Wallace, Jewish Group Says Hate Crimes
on Rise Reports of Anti-Semitism Jump 24%, S.F. CHRON., Feb. 7, 1991, at A2.
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cial attention is given to the leading Indian case, Stainislaus v.
State of Madhya Pradesh,5 and the American line of authorities
beginning with Cantwell v. Connecticut.6 Part IV offers a com-
parative summary of the historical trends of religious freedom in
each nation and concludes with some critical reflections.

I. HISTORICAL OVERVIEW

A. INDIA

1. The Early Period

Indian civilization is at least 4500 years old, stretching back
to the Indus River societies. 7 Early in its history India became a
multi-religious, multi-ethnic, and multi-cultural society.8 The
religious groups included Parsees, Buddhists, Christians, Mus-
lims, a small Jewish community, and, of course, Hindus.

Scholars argue that according to the Hindu faith, a number
of paths to truth may exist; people should be given freedom to
choose their own path to the truth. As a result, Hindus have
historically been perceived to be tolerant of other religions.9

However, this perception is qualified by evidence of severe social

5. 2 S.C.R. 611 (1977) (India).
6. 310 U.S. 296 (1940).
7. BACHAL, supra note 1, at 26-27; RAMESH C. MAJUMDAR ET AL., AN AD-

VANCED HISTORY OF INDIA 3-23 (1961); SRIVASTAVA, supra note 1, at 18.
8. BACHAL, supra note 1, at 26-30; MAJUMDAR ET AL., supra note 7, at 3-141;

SRIVASTAVA, supra note 1, at 18.
9. BACHAL, supra note 1, at 18-41; JAIN, supra note 1, at 17-21; SRIVASTAVA,

supra note 1, at 21-26. For example, Dr. Bachal states:
One very important distinguishing feature of the ancient Hindu

state was the remarkable degree of religious freedom and tolerance.
"The Hindu view of life, which attaches greater importance to the fu-
ture evolution of man and the ultimate absorption of the human per-
sonality in the absolute, necessarily leads the Hindus to attach less
importance to individual religious beliefs and makes for toleration. A
basic doctrine of Hindu philosophy holds that the spiritual liberation
of man can be reached in many ways, and Hindu society, therefore,
embraces in its fold diverse, contradictory and even conflicting beliefs
and practices. Hindu philosophy claims the unique distinction that it
has tolerated the existence of different philosophic views and never
insisted on the rigidity of uniformity. It has been inspired by a quest
for truth, unhampered by faith and dogma."

This basic philosophic approach of the Hindus was primarily re-
sponsible for the toleration of various faiths and denominations by the
ancient Hindu state. The Hindu state never attempted to impose any
particular faith upon its people and various creeds were not only per-
mitted to practice their faiths but they were allowed to propagate their
faiths, establish religious institutions for worship, manage their proper-
ties in their own ways. This religious toleration of the ancient Hindu
state has necessarily created the foundations of a secular state in India.

BACHAL, supra note 1, at 27-28 (footnotes omitted).
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ostracism and economic privation associated with the Hindu
caste system.'0

2. The Rise of Islamic Influence

Following the death of the prophet Mohammed in 632, Islam
exploded from its relatively circumscribed Middle Eastern home
and spread across much of North Africa and the western half of
Asia.1 Within fifty years of the prophet's demise, Muslim trad-
ers reached India.12 Approximately 350 years later, the traders
were replaced by Muslim soldiers ready, among other things, to
do battle. 13

Following initially mixed results, the Muslims established
domination of the Indian subcontinent by about 1206, even
though they were vastly outnumbered by the Hindu popula-
tion.14 The Muslims adopted a policy of proselytizing and forcing
individuals to convert to Islam, which was actually less oppres-
sive than some might have expected. 15 Indeed, some Islamic rul-
ers became patrons for local Hindu shrines, as had the Hindu
Rajas who ruled before them.1 6 The Islamic period is also note-
worthy in that one of its leading figures, Emperor Akbar, created
and propagated a new syncretistic religion in the face of signifi-
cant religious diversity.' 7

10. BACHAL, supra note 1, at 28. Furthermore, one wonders about the answer
to a paradox: How tolerant is a religious tradition which sanctions untouchability?
Moreover, from an historical perspective, how can we really know to what extent
religious toleration was the norm before the Muslim military invasions of the elev-
enth and twelfth centuries? No evidence seems to exist that widespread interre-
ligious physical violence existed in India before the conquests of the Muslim armies.
SRIVASTAVA, supra note 1, at 21; MAJUMDAR ET AL., supra note 7, at 3-272. In that
sense, one may be able to assert more confidently that in much earlier times, interre-
ligious tolerance prevailed.

11. SRIVASTAVA, supra note 1, at 29; MAJUMDAR ET AL., supra note 7, at 275-
365.

12. SRIVASTAVA, supra note 1, at 29.
13. Id.; BACHAL, supra note 1, at 28.
14. SRIVASTAVA, supra note 1, at 17; BACHAL, supra note 1, at 28.
15. GHOUSE, supra note 1, at 21-22. For different views on the degree of Mus-

lim intolerance and persecution, see BACHAL, supra note 1, at 28-29. Srivastava
suggests that Muslims and Hindus essentially established a working relationship fol-
lowing the advent of Muslim rule. SRIVASTAVA, supra note 1, at 37.

16. GHOUSE, supra note 1, at 23-26; SRIVASTAVA, supra note 1, at 36.
17. BACHAL, supra note 1, at 29; SRIVASTAVA, supra note 1, at 32-34. Akbar

hoped that his Din-e-Iiahi religion would unite India and the world beyond:
[M]any Muslim rulers far from desecrating non-Muslim places of wor-
ship, permitted their building and gave generous grants for their sup-
port and maintenance. Of course, in this regard, Akbar's name should
come first. He removed all restrictions on public religious worship and
the building of places of worship of non-Muslims. Hence during his
reign a number of Hindu temples and places of worship were built.

SRIVASTAVA, supra note 1, at 36.
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3. European Influences

a. Portuguese and Dutch Efforts

In the late fifteenth century the Portuguese explorer Vasco
de Gama reached the shores of India and brought news of his
discovery back to Europe. 18 The Portuguese attempted to estab-
lish trading and missionary centers in India, but their efforts
floundered, partly because of the relatively intolerant attitude
which they assumed toward local religious communities.' 9

Largely at Portuguese expense, the Dutch established a
number of commercial outposts in India in the early seventeenth
century. 20 With the contemporary increase of British commercial
activity in India, intense competition flared between the Dutch
and British.21 While the Dutch gradually focused their attention
on the archipelago which constitutes present day Indonesia, their
rivalry with the British in India continued through the mid-eight-
eenth century.22

b. British Domination

The British learned from the mistakes of the Portuguese. In
1600 the British East India Company ("Company") acquired its
charter, giving it a trading monopoly in southern Asia.23 Empha-
sizing the commercial nature of its venture in India,24 the Com-
pany initially did little to encourage Christian missionary activity.
Gradually, despite some conflicts with local political leaders, it
extended its domination throughout much of India.25 During the
next century, the Company replaced the Muslims as the domi-
nant political force in India.26

The British Parliament renewed the charter of the Company
in 1813 and Christian missionaries were sent to India shortly

18. MICHAEL EDWARDES, A HISTORY OF INDIA 143 (1961); MAJUMDAR ET AL.,

supra note 7, at 352, 631; VINCENT A. SMITH, THE OXFORD HISTORY OF INDIA 331
(2d ed. 1923); SRIVASTAVA, supra note 1, at 38-39.

19. BACHAL, supra note 1, at 30; EDWARDES, supra note 18, at 145; MAJUMDAR

ET AL., supra note 7, at 632; SMITH, supra note 18, at 335.
20. MAJUMDAR ET AL., supra note 7, at 634.
21. Id. at 634-35.
22. Id.
23. BACHAL, supra note 1, at 30; VIDYA D. MAHAJAN, CONSTITUTIONAL DE-

VELOPMENT AND THE NATIONAL MOVEMENT IN INDIA 1 (12th ed. 1985);
MAJUMDAR ET AL., supra note 7, at 633, 636; SMITH, supra note 18, at 337; SRIVAS-
TAVA, supra note 1, at 39.

24. BACHAL, supra note 1, at 30; MAHAJAN, supra note 23, at 1; SRIVASTAVA,

supra note 1, at 39.
25. EDWARDES, supra note 18, at 207; MAJUMDAR ET AL., supra note 7, at 655-

66; SRIVASTAVA, supra note 1, at 39.
26. EDWARDES, supra note 18, at 209, 254; MAHAJAN, supra note 23, at 2.
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thereafter.27 The collective expenses of the missionaries were
often paid from Company revenues. This no doubt contributed
to the perception that they were an active "arm" of the colonial
power. In fact, some of the Anglican bishops assigned to India
were paid from the monies that the Company obtained through
its Indian ventures.28

Parliament extended the charter of the Company again in
1833, and provided that the Company would no longer serve
commercial functions but rather political ones. Parliament also
codified some of the conflicting sources of law in India and au-
thorized the appointment of bishops in Calcutta, Madras, and
Bombay for the benefit of Indian Christians. 29

With the increase in missionary activity, it is not surprising
that conflict between Christian missionaries and the local reli-
gious laws of both the Islamic and Hindu communities arose. For
example, the customary law of Islam and Hinduism provided for
the disinheritance of persons who converted to other faiths.30

The missionaries found this a great deterrent to their efforts and
lent their support to the Caste Disabilities Removal Act of 1850,
which protected the property interests of individuals who con-
verted to Christianity.31 Presumably, little could be done about
the social ostracism that such persons would endure from mem-
bers of their former religious communities. This Act facilitated
the proselytization efforts of the missionaries but alarmed and
antagonized the Hindus and Muslims, who saw it as a threat to
their communities' stability.32

In 1853, Parliament again breathed new legislative life into
the Company.33 However, the 1858 Indian Revolt 34 prodded the
British government to take control of the Company's Indian Em-

27. BACHAL, supra note 1, at 31; EDWARDES, supra note 18, at 238; MAHAJAN,
supra note 23, at 23; SMiTH, supra note 18, at 783.

28. BACHAL, supra note 1, at 31; SRIVASTAVA, supra note 1, at 40.
29. EDWARDES, supra note 17, at 249; MAHAJAN, supra note 23, at 26-30.
30. BACHAL, supra note 1, at 30; MAJUMDAR ET AL., supra note 7, at 821;

SRIVASTAVA, supra note 1, at 41-42.
31. MAJUMDAR ET AL., supra note 7, at 821; SRIVASTAVA, supra note 1, at 42.
32. SRIVASTAVA, supra note 1, at 42.
33. Parliament extended the Company's charter, but instead of a twenty-year

extension as legislated in 1813 and 1833, it left open the possibility of the Crown
taking over the possessions of the Company. This possibility was actually presaged
in the 1833 Act, which provided that the possessions of the Company were to be
held in trust for the Crown. MAHAJAN, supra note 23, at 27; SMiTh, supra note 18, at
727.

34. The causes of the Revolt were numerous, including disaffection within the
predominantly Indian armed forces, the perception of increasing Western influence,
and a pervasive frustration with colonial rule. See, e.g., MAJUMDAR ET AL., supra
note 7, at 770-83.
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pire and bring it under British governmental administration. 35 In
asserting domination over India, the Crown stated that:

[W]e disclaim alike the right and desire to impose our convic-
tions on any of our subjects. We declare it to be our Royal will
and pleasure that none be in anywise favoured, none molested
or disquieted, by reason of their religious faith or observances,
but that all shall alike enjoy the equal and impartial protection
of the law; and we do strictly charge and enjoin all those who
may be in authority under us that they abstain from all inter-
ference with the religious belief or worship of any of our sub-
jects on pain of our highest displeasure.36

Despite the Queen's laudable statement of purpose, the pol-
icies and attitudes implicit in legislation like the Caste Disabili-
ties Act doubtlessly contributed to the development of
nationalist sentiment among the Indian population. Sensing the
possibility of a united local opposition to their rule, the British
adopted a strategy of "divide and rule."37 Ethnic, religious, eco-
nomic, and other differences among the Indians were used to
prevent them from unifying to oppose British governance.

In 1909, Parliament passed the India Councils Act. This law
provided for a limited system of elections in India and the en-
franchisement of Muslim citizens. 38 The reforms allowed a tiny
group of Indians to vote for representatives, but the system of
elections was indirect. For example, individuals elected to local
representative bodies were required to elect members of an elec-
toral college. The electoral college then chose members to be
part of a provincial legislature, 39 and this body in turn selected
members to be part of the "Imperial Legislature. '40

Despite the tremendous limitations inherent in the reforms,
the British made a significant decision when they chose to create
a separate electorate which enfranchised a small group of Indian
Muslims. Some Muslims felt that the Hindu majority tended to
override or dilute their specific concerns.41 The franchise facili-
tated increased loyalty to the British government among certain
members of the Islamic community and generated resistance to

35. MAHAJAN, supra note 18, at 34-41; SRIVASTAVA, supra note 1, at 42.
36. BACHAL, supra note 1, at 30 (quoting Queen Victoria's Proclamation) (foot-

notes omitted).
37. MAHAJAN, supra note 23, at 58-66; SRIVASTAVA, supra note 1, at 42-45. See

also Dhavan, supra note 1, at 211.
38. MAHAJAN, supra note 23, at 61; MAJUMDAR ET AL., supra note 7, at 913-15.
39. MAHAJAN, supra note 23, at 61.
40. This attenuated electoral system caused the voting population to feel little

allegiance to laws that their "representatives" enacted. Moreover, women were to-
tally excluded from the electoral process and the members of the Imperial Council
elected in this manner were outnumbered by political appointees of the British gov-
ernment. Id. at 59-60.

41. Id. at 58-59.
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the policies of the embryonic Indian National Congress. 42 More-
over, in 1919 Parliament passed the Government of India Act
and extended the separate electorates to a number of other con-
stituencies. 43 The legislation establishing the separate electoral
rolls was reenacted in 1935. 44

Following World War II, the segregated political system,
coupled with lingering ill feelings flowing from past experiences
among members of the Indian faith communities, led to the un-
fortunate but unsurprising strife that Prime Minister Jawaharlal
Nehru described as follows:

During the last three weeks, I have wandered about West Pun-
jab and East Punjab, and my mind is full of the horror of the
things that I saw and heard. During the last few days in the
Punjab and Delhi, I have supped my fill of horror. That in-
deed is the only feast that we can have now .... A maddened
people, influenced day after day by stories of terrible events,
has gone completely mad and behaved as only mad people can
do .... Is this the realization of our dream? [Is] all the good
work that we have done in these many years ... not going to
bear fruit at all.45

42. Id. at 59. Mahatma Gandhi said the reforms continued a process which was
the "undoing" of Indian nationality. According to Gandhi, "[hiad it not been for
separate electorates then established, we should have settled our differences by
now." Id. at 61-62. Moreover, Jawaharlal Nehru contended that the separate elec-
torates created a "political barrier" that isolated Muslims from the rest of India. Id.
at 62. The colonial government thereby succeeded in

reversing the unifying and amalgamating process which had been go-
ing on for centuries .... This barrier was a small one at first for the
electorates were very limited, but with every extension of the franchise
it grew and affected the whole structure of political and social life, like
some canker which corrupted the entire system. It poisoned the mu-
nicipal and local self-government and ultimately it led to fantastic divi-
sions. There came into existence (much later) separate Muslim Trade
Unions and students' organizations and merchant chambers ....
[T]hese electorates, first introduced among the Muslims, spread to
other minorities and groups til India became a mosaic of these separa-
tist compartments .... Out of them (communal electorates) have
grown all manner of separatist tendencies and, finally, the demand for
a splitting up of India.

Id.
Thus, while the ideal of representative government seems to have been vaguely

reflected in these reforms, such cosmetic changes inflicted significant damage upon
the Indian independence movement.

43. SRIVASTAVA, supra note 1, at 44. See also BACHAL, supra note 1, at 33;
MAHAJAN, supra note 23, at 79-83. Each particular group voted separately for its
own political candidates. Having Muslims, Sikhs, Europeans, Hindus, Indian Chris-
tians, and Anglo-Indians all voting separately for their own candidates tended to
reinforce notions of competitive and even antagonistic group relationships rather
than notions of a unified national identity. MAJUMDAR ET AL., supra note 7, at 911,
919.

44. BACHAL, supra note 1, at 33; MAHAJAN, supra note 23, at 139; MAJUMDAR

ET AL., supra note 7, at 912; SRIVASTAVA, supra note 1, at 45.
45. GHousE, supra note 1, at 8.
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Nehru's comments illustrate the intense interfaith conflict and at-
tendant suffering and destruction that has periodically affected
India.

46

It is in the historical context of the post-World War II parti-
tion of India that the Indian Constituent Assembly debated what
was then Article 19 of the draft Indian Constitution, which con-
cerned the degree of legal protection to be afforded to religious
proselytization. 47 Over a two-day period, a very spirited debate
ensued regarding the word "propagate" in Clause 1.48 A number
of speakers argued that giving individuals the right to propagate
their religion would cause "a nuisance to others. '49

In addition, it was argued that evangelistic activity ought to
be strictly regulated in circumstances where individuals were in-
stitutionalized because of age, youth, or some other disability.50

Some Hindus argued that propagation of religion might well lead
to "the complete annihilation of Hindu culture, the Hindu way of
life and manners."151 As one opponent of Article 19 stated:

Islam has declared its hostility to Hindu thought. Christianity
has worked out the policy of peaceful penetration by the back-
door on the outskirts of our social life. This is because Hindu-
ism did not accept barricades for its protection. Hinduism is
just an integrated vision and a philosophy of life and cosmos,
expressed in organised society to live that philosophy in peace
and amity. But Hindu generosity has been misused and poli-
tics has overrun Hindu culture. Today religion in India serves
no higher purpose than collecting ignorance, poverty and am-
bition under a banner that flies for fanaticism. The aim is
political, for in the modem world all is power-politics and the
inner man is lost in the dust...

[I]f people should propagate their religion, let them do so.
Only I crave, let not the Constitution put it as a fundamental
right and encourage it .... Drop the word 'propagate' in arti-
cle 19 at least. Civilisation is going headlong to the melting
pot. Let us beware and try to survive.52

46. Dhavan, supra note 1, at 211-12. See also sources cited supra note 3.
47. 7 Constituent Assembly Debates 817-40 (Dec. 3, 6, 1948) [hereinafter

C.A.D.]. In relevant part (Clause 1), Article 19 was identical with Article 25(1) of
the present Indian Constitution. It read as follows: "Subject to public order, moral-
ity and health and to the other provisions of this Part, all persons are equally entitled
to freedom of conscience and the right freely to profess, practice and propagate
religion." 3 THE FRAMING OF INDIA'S CONsTrruTION: SELECT DOCUMENTS 524 (B.
Shiva Rao et al. eds., 1967)

48. Id.
49. See, e.g., Id. at 818 (Dec. 3, 1948) (statement of Tajamul Husain).
50. See, e.g., Id. at 820-21 (Dec. 3, 1948) (statement of Prof. Shah).
51. See, e.g., Id. at 822, 824 (Dec. 3, 1948) (statement of Shri Misra).
52. Id. at 824.
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Other arguments against propagation of religion drew upon his-
torical circumstances and contended that Christian missionaries
in essence caricatured the Hindu religion.5 3

Responding to these arguments, a number of proponents of
the Article argued that the provision would allow adequate state
restriction of freedom of religion. Religious practice would be
regulated subject to "public morality, public order and public
health and also in so far as the right conferred. . . does not con-
flict in any way with the other provisions elaborated under this
part of the Constitution. '54 India had a great spiritual heritage,
and if the nation were to "educate the world [and] remove the
doubts and misconceptions and the colossal ignorance that
prevails in the world about India's culture and heritage, this right
must be inherent, - the right to profess and propagate her reli-
gious faith must be conceded. ' 55 Others asserted that the word
''propagate" was intended primarily to apply to members of the
Christian community:

This word is generally understood as if it referred to only one
particular religion, namely, Christianity alone.... [I]t is a right
given to all sectional religions; and it is well known that after
all, all religions have one objective and if it is properly under-
stood by the masses, they will come to know that all religions
are one and the same. It is all God, though under different
names. 56

Moreover, it was contended that Article 19 was not:
[s]o much an article on religious freedom, but an article on,
what [one] may call religious toleration. It is not so much the
words 'All persons are equally entitled to freedom of con-
science and the right freely to profess, practice and propagate
religion' that are important. What are important are the gov-
erning words with which the article begins, viz., 'Subject to
public order, morality and health.' 57

After this extensive debate, more than a dozen amendments
were voted on. Each of these amendments was defeated except
two minor word changes involving other sections of Article 19.58
Accordingly, the legislative history of Article 19 during the Con-
stituent Assembly debates suggests that the framers of the Indian
Constitution carefully considered both the state's interest in reg-

53. Id. at 835-36 (statement of Shri Chaudhari, objecting to the lack of a consti-
tutional provision preventing a believer from "throwing mud at some other
religion").

54. Id. at 831 (Dec. 6, 1948) (statement of Pandit Maitra).
55. Id. at 832.
56. Id. at 833.
57. Id. at 834 (Dec. 6, 1948) (statement of Hon. Shri Santhanam).
58. Id. at 838-40.
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ulating religious adherents' evangelistic activities and the individ-
ual's interest in following the dictates of her religion. 59

This abbreviated historical context can help us better under-
stand the response of the Indian courts to issues raised in cases
on religion generally, and particularly, on the propagation of
religion.

60

B. AMERICA

The relevant American history is comparatively short.
Seven years following the chartering of the British East India
Company, the English colonists made their first permanent set-
tlement in the New World in Jamestown, Virginia. Many colo-
nists came to America because they felt oppressed living under a
monarchical government with a state religion that was often hos-
tile to their individual beliefs as well as to their political and eco-
nomic interests. Relatively large populations of Puritans settled
in New England, Quakers in Pennsylvania, Anglicans in the
Southern colonies, and Roman Catholics in Maryland. 61 In some
colonies, such as Virginia, settlers were legally required to attend
religious services of the state church, and the expenses of the
clergy were paid from public taxes.62 Other colonies, like Rhode
Island and Pennsylvania, had no "state" church and manifested
much greater openness to religious diversity. 63

59. The Constituent Assembly deliberated in the immediate aftermath of the
partition of the country into two separate states, India and Pakistan. Id. at 793. It is
singularly unfortunate that such conflict and its byproducts of pain, distrust, and
destablization have recently returned to haunt Indian society.

60. See, e.g., C.A.D., supra note 47, at 817-40 (Dec. 3,6, 1948); MAHAJAN, supra
note 23, at 143-44.

61. See, e.g., BACHAL, supra note 1, at 21; 5 THE FOUNDERS' CONSTITUTION 43-
70 (Philip B. Kurland & Ralph Lemer eds., 1987)[hereinafter FOUNDERS'
CONSTITUTION].

62. Everson v. Board of Educ., 330 U.S. 1, 11 (1947). In fact, in some colonies,
failure to accept prevailing Christian doctrine was a capital offense. For example, in
colonial Maryland the law provided:

That whatsoever pson or psons within this Province and the Islands
thereunto belonging shall from henceforth blaspheme God, that is
Curse him, or deny our Savior Jesus Christ to bee the sonne of God, or
shall deny the holy Trinity the ffather sonne and holy Ghost, or the
Godhead or any of the said Three psons of the Trinity or the Vnity of
the Godhead, or shall use or utter any reproachfull Speeches, words or
language concerning the said Holy Trinity, or any of the said three
psons thereof, shalbe punished with death and confiscation or forfei-
ture of all his or her lands and goods to the Lord Proprietary and his
heires....

FOUNDERS' CONSTITUTION, supra note 61, at 49.
63. BACHAL, supra note 1, at 21. Thus, for example, Roger Williams in an open

letter to the town of Providence, Rhode Island in 1655 gave the following
hypothetical:
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Following the American Revolution, the colonists adopted
the Articles of Confederation, which proved ineffective in resolv-
ing the issue of how best to govern the thirteen independent
states. The Constitutional Convention of 1787 met to draft a
document that would address these concerns and transform the
loosely knit confederation into a "bonded" federal union. The
first ten amendments, ratified in 1791, were designed to ensure
that the new government expressly defended individual civil lib-
erties.64 The First Amendment begins with the words "Congress
shall make no law respecting an establishment of religion or
prohibiting the free exercise thereof .... -65 In this way Ameri-
can political leaders attempted to ensure that at least on the fed-
eral level there would be no repeat of the experience under
English rule, which included paying taxes to support a religion in
which one did not believe and suffering severe sanctions for prac-
ticing the religion in which one did believe.66

There goes many a ship to sea, with many hundred souls in one ship,
whose weal and woe is common, and is a true picture of a common-
wealth, or a human combination or society. It hath fallen out some-
times, that both papists and protestants, Jews and Turks, may be
embarked in one ship; upon which supposal I affirm, that all the lib-
erty of conscious, that ever I pleaded for, turns upon these two hinges -
that none of the papists, protestants, Jews, or Trks, be forced to come
to the ship's prayers of worship, nor compelled from their own particu-
lar prayers or worship, if they practice any....

FOUNDERS' CONSTIrrTION, supra note 61, at 50.
Williams went on to qualify his statement, however, by saying the following:

(N]otwithstanding this liberty, the commander of this ship ought to
command the ship's course, yeah, and also command that justice,
peace and sobriety, be kept in practice, both among the seaman and all
the passengers. If any of the seaman refuse to perform their services,
or passengers to pay their freight; if any refuse to help, in person or
purse, towards the common charges or defense; if any refuse to obey
the common laws and orders of the ship concerning their common
peace or preservation; if any shall mutiny and rise up against their
commanders and officers; if any should preach or write that there
ought to be no commanders or officers, because all are equal in Christ,
therefore no masters nor officers, no laws nor orders, nor corrections
nor punishment ... whatever is pretended, the commander or com-
manders may judge, resist, compel and punish such transgressors, ac-
cording to their desserts and merits.

Id. at 50-51.
64. See, e.g., TRIBE, supra note 1, at 2-5, discussing "Model I" of Constitutional

Law. Model One's concern revolves around the Framers' fragmentation of govern-
mental power to protect individual liberty.

65. U.S. CONST. amend. I.
66. Everson, 330 U.S. at 15-16. One prominent legal scholar has argued that the

historical background of the First Amendment is "ambiguous and many of today's
problems were of course never envisioned by any of the Framers." TRIBE, supra
note 1, at 1158. Professor TYibe contends that despite the ambiguity of the historical
record, the United States Supreme Court has "occasionally assumed the role of con-
stitutional historian to seek guidance in the origins and original meanings of the
religion clauses." Id. at 1159. According to Tribe, in Everson the Supreme Court
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Having set forth a brief historical background regarding the
protection of religious freedom in the two societies involved, we
now focus attention on the relevant constitutional provisions.

II. THE INDIAN AND AMERICAN CONSTITUTIONAL
PROVISIONS CONCERNING FREE EXERCISE

OF RELIGION

A. INDIA

Article 25 of the Indian Constitution provides that "[s]ubject
to public order, morality and health and to the other provisions
of this Part, all persons are equally entitled to freedom of con-
science and the right freely to profess, practice and propagate
religion. '67 The state may, however, make laws which regulate
and restict "secular activity" associated with religious practice.
Such secular activity may be of a political, economic, or financial
nature.68

While Article 25 focuses on religious freedom for individu-
als, Article 26 sets out some liberties that the Constitution
granted to religious denominations and sects. 69 Such religious
groups have the right to establish and maintain their own institu-

enunciated a view of constitutional history in the opinions of Justices Black and
Rutledge which, while reaching contrary results, shared:

three essential elements: first they seek the meaning of the clauses in
the background of the period in which they were adopted; second,
they view the ideas of Jefferson and Madison as the direct antecedents
of the first amendment and as particularly relevant to its interpreta-
tion; and, third, they accept the posture that a union between church
and states leads to persecution and civil strife.

Id. at 1160. Tribe asserts that the constitutional vision of Black and Rutledge has
been assailed by legal scholars; however, one must consider their views as part of the
background in determining the proper interpretation of the Free Exercise Clause in
the First Amendment. See also CORD, supra note 1, at 109-33; CURRY, supra note 1,
at vii.

67. INDIAN CONST. art. 25 goes on to state that:
(2) Nothing in this Article shall affect the operation of any existing
law or prevent the state from making any law:
(a) regulating or restricting any economic, financial, political or other
secular activity which may be associated with religious practice:
(b) providing for social welfare and reform or the throwing open of
Hindu religious institutions of a public character to all classes and sec-
tions of Hindus.

68. INDIAN CONsr. art. 25(2)(a).
69. INDIAN CONST. art. 26 states: Freedom to manage religious affairs: Subject

to public order, morality and health, every religious denomination or any section
thereof shall have the right -

(a) to establish and maintain institutions for religious and charitable
purposes,
(b) to manage its own affairs in matters of religion;
(c) to own and acquire movable and immovable property; and
(d) to administer such property in accordance with law.
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tions for religious and charitable purposes,70 to manage their reli-
gious affairs,71 and to own and lawfully administer property.72

These freedoms are all subject to regulation on behalf of "public
order, morality and health. ' 73 The institutions that denomina-
tions and sects establish may be religious or philanthropic in na-
ture, but not secular. Sects and denominations are allowed to
manage religious affairs, but their right to manage nonreligious
affairs seems less clear. In general, the Indian Constitution sub-
ordinates religious freedom to state interests. 74

B. AMERICA

The religion provisions of the First Amendment, as applied
to the states through the Fourteenth Amendment, are commonly
analyzed in terms of two clauses. The Establishment Clause
states that "Congress shall make no law respecting an establish-
ment of religion," and the Free Exercise Clause provides that
"Congress shall make no law.., prohibiting the free exercise [of
religion]. ' 75 The Indian Constitution has no provision analogous
to the Establishment Clause in the First Amendment.76 Indeed,
the Indian government is actively involved in supporting and
sometimes managing religious institutions. 77

This Article does not consider the American constitutional
approach to establishment of religion. Rather, it focuses on case
law concerning free exercise of religion in India and the United
States, and more specifically, upon the propagation of religion.

III. INDIAN AND AMERICAN SUPREME COURT
DECISIONS ON FREE EXERCISE AND THE

FREEDOM TO PERSUADE

To facilitate our understanding of how the Indian judiciary
dealt with the relevant constitutional text prior to deciding
Stainislaus, the following section will consider several pre-Stainis-

70. INDIAN CONST. art. 26(a).
71. INDIAN CONST. art. 26(b).
72. INDIAN CONST. art. 26(c).
73. INDIAN CONST. art. 26.
74. Dhavan, supra note 1, at 230-31. See, e.g., R. Modi v. State 1957 S.C.R. 860,

866 (India), wherein the Indian Supreme Court upheld the conviction of an Hindu
newspaper editor for "outraging the religious feelings of muslims" stating, among
other things that, "[t]he right to freedom of religion ... is made expressly subject to
public order, morality and health."

75. U.S. CONST. art. I.
76. JAIN, supra note 1, at 22. In fact, the Indian Constituent Assembly expressly

rejected a proposed provision in the Indian Constitution that stated: "The Indian
Republic shall make no law respecting an establishment of religion." C.A.D., supra
note 47, at 839.

77. JAIN, supra note 1, at 99-100.
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laus Indian Supreme Court decisions on religious freedom. Mov-
ing from this general context, we will then focus on the
Stainislaus case itself.

A. INDIA

1. Pre-Stainislaus Indian Supreme Court decisions.

In Commissioner of Hindu Religious Endowments v. Sri
Lakshmindra Thirtha Swamiar,78 the Indian Supreme Court
ruled unanimously that several statutes infringed upon the funda-
mental rights of the local leader of a Hindu theological institu-
tion to manage the property over which he exercised
stewardship. 79 The Court stated in passing that "freedom of reli-
gion in our Constitution is not confined to religious belief only; it
extends to religious practices as well, subject to the restrictions
which the Constitution itself has laid down."80 Addressing the
restrictions that the Constitution delineates, the Court said that
"[riestrictions by the State upon free exercise of religion are per-
mitted both under articles 25 and 26 on grounds of public order,
morality and health. 81 Accordingly, the state can "regulate or
restrict any economic, financial, political and other secular activi-
ties which may be associated with religious practice and . . . [in
addition] can legislate for social welfare and reform even though
by so doing it might interfere with religious practices."'82

However, the Court also stated:
Religion is certainly a matter of faith with individuals or com-
munities and it is not necessarily theistic .... A religion un-
doubtedly has its basis in a system of beliefs or doctrines which
are regarded by those who profess that religion as conducive
to their spiritual well being, but it would not be correct to say
that religion is nothing else but a doctrine or belief. A religion
may not only lay down a code of ethical rules for its followers
to accept, it might prescribe rituals and observances, ceremo-
nies and modes of worship which are regarded as integral
parts of religion, and these forms and observances might ex-
tend even to matters of food and dress.

78. 1954 S.C.R. 1005 (India).
79. Id. at 1045-46. The Hindu Religious Endowments Board (hereinafter

Board) had acted contrary to the wishes of the head of a local religious institution
known as a "Math." The Board proposed a scheme whereby the financial affairs of
the Math would be managed primarily by the Board. The Board claimed that it had
reason to believe that the head of the Math (called a "Mahant") had mismanaged its
endowments. Id. at 1010. The Mahant sued, requesting that the Court prohibit the
Board from implementing its scheme. In the lower courts, the Mahant prevailed. Id.
at 1011-12.

80. Id. at 1028.
81. Id. at 1024.
82. Id. at 1024-25.

19941



PACIFIC BASIN LAW JOURNAL

The guarantee under our Constitution not only protects the
freedom of religious opinion but it protects also acts done in
pursuance of a religion and this is made clear by the use of the
expression "practice of religion" in article 25.83

In R. Modi v. The State of U.P.,84 decided three years later,
the Indian Supreme Court upheld the conviction of the editor of
a magazine under Section 295A of the Indian Criminal Code.8 5

The Sessions Court of Kanpur convicted the editor of deliber-
ately and maliciously outraging the religious feelings of a particu-
lar religious class - the Muslims. The Supreme Court rejected
the editor's claim that Section 295A violated his constitutional
rights. The Court held that the statute fell within the scope of
Article 19, which provided for limitation of free speech "in the
interests of public order."8 6 Moreover, the Court contended:

295A does not penalise any and every act of insult to or at-
tempt to insult the religion or the religious beliefs of a class of
citizens but it penalises only those acts of insults to or those
varieties of attempts to insult the religion or the religious be-
liefs of a class of citizens, which are perpetrated with the delib-
erate and malicious intention of outraging the religious
feelings of that class. Insults to religion offered unwittingly or
carelessly or without any deliberate or malicious intention to
outrage the religious feelings of that class do not come within
the section.8 7

The editor's efforts to outrage the Muslim community re-
sulted in the Court upholding his conviction and one-year jail
sentence plus fine.

Prior to Stainislaus, the Indian Supreme Court also had to
address the free exercise question in the context of Article 26 of
the Indian Constitution which dealt with a religious denomina-
tion's freedom to manage its affairs. For example, Narendra
Prasadji v. State of Gujarat88 involved the government of the
State of Gujarat adopting land reform legislation that abolished
ownership of certain religious lands by local religious groups.

83. Id. at 1023-24. Based on this line of reasoning, the Indian Supreme Court
chose to affirm the High Court's decision to prohibit the Board from pursuing its
financial plan of trying to take over the Math's affairs. Id. at 1012.

84. 1957 S.C.R. 860 (India).
85. Id. at 862, 868. Section 295A of the Indian Penal Code stated:

Whoever, with deliberate and malicious intention of outraging the reli-
gious feelings of any class of citizens of India, by words, either spoken
or written, or by signs or by visible representations, insults or attempts
to insult the religion or the religious beliefs of that class, shall be pun-
ished with imprisonment of either description for a term which may
extend to two years, or with fine, or both.

See S. KRISHNAMURTI, A HANDBOOK OF CRIMINAL LAW 78 (5th ed. 1951).
86. 1957 S.C.R. at 867.
87. ld.
88. 1974 A.I.R. 2098 (India).
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The trustee of one of the groups (followers of Lord Krishna)
challenged the constitutionality of the land reform statute, argu-
ing that it violated Art. 26(c) of the Constitution. The Supreme
Court of India rejected the claim of the trustee and stated that
"Article 26 guarantees inter alia the right to own and acquire
movable and immovable property for managing religious affairs.
This right, however, cannot take away the right of the State to
compulsorily acquire property in accordance with the provisions
of Article 31(2)."89

The Supreme Court went on to discuss the nature of the
right to religious freedom saying:

No rights in an organized society can be absolute. Enjoyment
of one's rights must be consistent with the enjoyment of rights
also by others. Where in a free play of social forces it is not
possible to bring about a voluntary harmony, the State has to
step in to set right the imbalance between competing interests
and there the Directive Principles of State Policy, although not
enforceable in courts, have a definite and positive role intro-
ducing an obligation upon the State under Article 37 in mak-
ing laws to regulate the conduct of men and their affairs. In
doing so a distinction will have to be made between those laws
which directly infringe the freedom of religion and others,
although indirectly, affecting some secular activities or reli-
gious institutions or bodies. For example if a religious institu-
tion owns large areas of land far exceeding the ceiling under
relevant laws and indulges in activities detrimental to the in-
terests of the agricultural tenants, who are at their mercy, free-
dom of religion or freedom to manage religious affairs cannot
be pleaded as a shield against regulatory remedial measures
adopted by the State to put a stop to exploitation and unrest in
other quarters in the interest of general social welfare. The
core of religion is not interfered with in providing for ameni-
ties for sufferers of any kind.9°

Thus, in some circumstances, the "general social welfare"
could outweigh the freedom of religion. The Narendra Prasadji
Court seemed conscious of the need to protect the "core of reli-
gion," but what the Indian Supreme Court meant by this re-
mained undefined.

2. Stainislaus v. State of Madhya Pradesh

The leading Indian case law precedent on the freedom to
propagate one's religion is Stainislaus v. State of Madhya
Pradesh.91 In Stainislaus, the Indian Supreme Court consoli-
dated cases from the high courts of two Indian states - Orissa

89. Id. at 2103.
90. Id. at 2104-05.
91. 2 S.C.R. 611 (1977) (India).
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and Madhya Pradesh. The case from Orissa, Hyde v. State,92 in-
volved separate claims by eight petitioners challenging the valid-
ity of the Orissa Freedom of Religion Act 2 of 1968 -("Orissa
Act").93 The Orissa Act prohibited forcible conversion, stating
that "[n]o person shall convert or attempt to convert, either di-
rectly or otherwise, any person from one religious faith to an-
other by the use of force or by inducement or by any fraudulent
means nor shall any person abet any such conversion." 94 Con-
version was defined as "renouncing one religion and adopting
another" and force constituted "a threat of injury of any kind
including threat of divine displeasure or social ex-communica-
tion.' '95 In addition, the Orissa Act defined fraud as embracing
"misrepresentation or any other fraudulent contrivance, ' 96 and
inducement encompassed "the offer of any gift or gratification
either in cash or in kind .... includ[ing] the grant of any benefit,
either pecuniary or otherwise." 97

Finally, the Orissa Act provided that violation of its provi-
sions could result in a one-year jail sentence plus a steep fine. 98

This criminal liability was without prejudice to civil liability.99

Enhanced penalties were provided if the forcible conversion in-
volved a minor, a woman, or a person who was a member of a
"scheduled" caste or tribe.1°°

Petitioners claimed that the Orissa state legislature lacked
authority to legislate on forced conversions because under the
Constitution, the religion field was preempted by the Indian Par-
liament.' 01 In addition, Petitioners claimed that in passing this
particular act, the state legislature violated their fundamental
constitutional rights pursuant to Article 25 of the Indian
Constitution.l0 2

92. 1973 A.I.R. 116 (Orissa H.C.).
93. Id. at 116-17.
94. Id. at 120 (§ 3 of the Orissa Freedom of Religion Act of 1968 2).
95. Id.
96. Id.
97. Id.
98. Id. (§ 4 of the Orissa Act).
99. Id.

100. Id. Pursuant to article 341(1), the Indian Constitution authorizes the Presi-
dent, following consultation with the State governor, to designate "castes or races or
tribes or parts of or groups within castes, races or tribes which shall for purposes of
this Constitution be deemed to be Scheduled Castes in relation to that State." For an
excellent discussion of group preferences and group membership in India, see MARC
GALANTER, LAW AND SOCIETY IN MODERN INDIA 105-40 (Rajeev Dhaven ed.,
1989).

101. 1973 A.I.R. at 117.
102. Id.
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The Orissa High Court held that the Act dealt primarily with
religion and not with matters of criminal law or public order 0 3

The Court said that matters involving religion fell within the
competence of the national Parliament and that the state legisla-
ture was incompetent to pass legislation in this area.1°4 Further,
the Court concluded that the Act was not primarily involved in
areas of local legislative competence - specifically criminal law
or public order. Accordingly, the Court declared the Act ultra
vires and directed a writ of mandamus prohibiting the state from
effectuating its provisions. 0 5

Within its consolidated decision, the Indian Supreme Court
also considered the companion case Stainislaus v. State.1°6 A
Catholic priest, Father Stainislaus, challenged the Religious Free-
dom Act of 1968 of the State of Madhya Pradesh. 0 7 As Peti-
tioner, he asserted that the Madhya Pradesh Religious Freedom
Act violated his constitutional rights under Article 25 of the In-
dian Constitution, that the Madhya Pradesh state legislature was
incompetent to pass such legislation, and that other sections of
the Act amounted to testimonial compulsion. 08

The Madhya Pradesh Act prohibited forcible conversion
through the use of force, fraud, or allurement. 10 9 Allurement
was defined as including an "offer of any temptation in the form
of - (i) any gift or gratification either in cash or kind; (ii) grant of
any material benefit, either monetary or otherwise." 110 The Act
stated that force meant "a show of force or a threat of injury of
any kind including threat of divine displeasure or social excom-
munication.""' It defined fraud as embracing "misrepresenta-
tion or any other fraudulent contrivance." 112 As with the Orissa
Act, the Madhya Pradesh Act provided for increased punishment
if the forcible conversion involved a minor, a woman, or a person
who was a member of a scheduled caste or tribe."13

In addition, the Madhya Pradesh Act required that a person
overseeing the religious conversion ceremony of a convert in-
form the district magistrate by completing a form prescribed in
the Act.1 4 The informant had to specify the name of the person

103. Id. at 123.
104. Id.
105. Id.
106. 1975 A.I.R. 163 (India).
107. Id. at 164.
108. Id.
109. Id. at 165. (§ 3 of the Act).
110. Id. at 165 (§ 2 of the Act).
111. Id.
112. Id.
113. Id. at 165 (§ 4 of the Act).
114. See infra APPENDIX.
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who was changing her religion, the faith from which and to which
she was being converted, her father's name, her address, age, oc-
cupation, income, and marital status.115 This form also required
data regarding whether the convert had dependents, whether she
was a member of a scheduled tribe, the date of the conversion,
the place of the conversion, and the names of at least two people
present at the ceremony. Moreover, the person performing the
conversion ceremony had to identify herself.116 If the persuader
failed to file the appropriate forms or otherwise comply with the
Act's provisions, she could be convicted of a crime." 17

Adopting arguments presented in Hyde v. State, Father
Stainislaus argued that the Madhya Pradesh Freedom of Religion
Act was ultra vires because only Parliament could legislate in this
area, and the state law violated his constitutional rights. The
High Court of Madhya Pradesh rejected his arguments.1 18 After
carefully evaluating a number of the same precedents reviewed
by the Orissa High Court, 1 9 the Court concluded that the state's
Freedom of Religion Act primarily focused on "public order."
Since Indian states can pass legislation to promote public order,
the Madhya Pradesh High Court held that this state legislation
was constitutional. 20 The Court argued that the term "public or-
der" was broad in scope, and quoted the Indian Supreme Court
in stating that:

The test to be adopted in determining whether an act affects
law and order or public order ... is: Does it lead to distur-
bance of the current life of the community so as to [be] a dis-
turbance of the public order or does it affect merely an
individual leaving the tranquillity of the society
undisturbed? 12'

Recalling the Indian Supreme Court's teaching in this area, the
Madhya Pradesh Court decided public order is simply a lesser
category of law and order. 122

On appeal, to resolve the conflict among state courts, the
Indian Supreme Court adopted, in substantial part, the view of
the Madhya Pradesh High Court. The Indian Supreme Court

115. 1975 A.I.R. at 165-66.
116. Id. at 166.
117. Id. at 165.
118. Id. at 172-73.
119. Id. at 167-73.
120. Id. at 173.
121. Id. at 171 (quoting Ghose v. State, 3 S.C.R. 288 (1970) (India)).
122. Id. at 170-72 (M.P.). The Madhya Pradesh court pointed out that the Indian

Supreme Court had stated that "[T]he true distinction between the areas of law and
order and public order lies not merely in the nature or quality of the act, but in the
degree and extent of its reach upon society." Id. at 172, quoting Karmakar v. State,
1972 A.I.R. 2259, 2260-61 (India).
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held that individuals have the right to propagate their religion,
meaning to "transmit or spread one's religion by an exposition of
its tenets. ' 123 The Court stated that no fundamental constitu-
tional right exists to convert a person from one religion to an-
other.124 The Court admonished:

It has to be remembered that Article 25(1) guarantees "free-
dom of conscience" to every citizen, and not merely to the fol-
lowers of one particular religion, and that, in turn, postulates
that there is no fundamental right to convert another person
to one's own religion because if a person purposely under-
takes the conversion of another person to his religion, as dis-
tinguished from his effort to transmit or spread the tenets of
his religion, that would impinge on the "freedom of con-
science" guaranteed to all the citizens of the country alike. 125

The Court then considered the argument that the legisla-
tures of the states of Madhya Pradesh and Orissa lacked the au-
thority to pass legislation in the area of religion.' 26 The Court
stated that "public order" has a "wide connotation,"'127 and that
the state legislatures could pass laws prohibiting forcible conver-
sion if such conversion would have "created public disorder in
the States.' 128 Accordingly, the Court affirmed the judgment of
the Madhya Pradesh High Court and reversed the judgment of
the Orissa High Court.129

The Indian Supreme Court concluded, in effect, that the
right to transmit or spread the tenets of one's religion is
subordinated where that right conflicts with the public order, de-
fined as the "state of tranquility which prevails among the mem-
bers of a political society as a result of internal regulations
enforced by the government which they have established."'130

Critics of this opinion suggest that to preserve the stability of
the state, the Court glossed over constitutional issues involving
civil liberty. One scholar offered the following critique:

We can see how easily the Court converted a tenuous ar-
gument into a plausible (even if vague) doctrine by the use of
implausible hard examples. Questions relating to the induce-
ment of religious conversion hardly present themselves in the
form of physical coercion accompanied by public spectacle.
The right to 'propagate' must, perforce, include aspects of 'in-

123. Stainislaus v. State of Madhya Pradesh & Ors., 2 S.C.R. 616 (India).
124. Id.
125. Id.
126. Id. at 617.
127. Id.
128. Id.
129. Id. at 618. The Indian Supreme Court did not take up the issue of testimo-

nial compulsion under Article 20 of the Indian Constitution. Id. at 615. That issue
had been raised in the Madhya Pradesh state courts. Id. at 614.

130. Id. at 617 (citations omitted).
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ducement', whether in this life or in the life to come. Equally,
any activity that some section or group finds disagreeable can,
theoretically, give rise to problems of law and order. The
Supreme Court's assumptions about social causation (induce-
ment is fraud; fraud may cause public disorder; public order is
an over-riding category of constitutional control) obscure
many important constitutional questions and leads the Court
to conclude that the two statutes before the Court do not"provide for the regulation of religion". 131

Indeed, the Court's assertion that the disputed legislation
did not regulate religion is at best problematic. When the state
requires a citizen to fill out a form detailing deeply personal in-
formation about someone else who has decided to join her faith
community, such a requirement smacks of state regulation -
perhaps even state interference. The state's control is broadened
by the imposition of criminal sanctions if an individual fails to tell
the government everything it wants to know about her participa-
tion in another person's religious conversion.

Hence, laws such as the Freedom of Religion acts adopted in
Orissa and Madhya Pradesh help maintain the religious status
quo; they tend to quench the spiritual fervor and temper the the-
ological rhetoric of evangelical religious believers.132 Whether
the exchange of thoughts and beliefs about religion is in fact ad-
versely affected, and the extent of such effect, is a matter for fur-
ther empirical study.' 33

These precedents suggest strongly that Indian courts are
predisposed to rule in favor of the state's interest in maintaining
public order, not the individual's interest in freely expressing and
acting upon her religious beliefs. 34 This approach seems consis-

131. Dhavan, supra note 1, at 229 (footnote omitted).
132. Id.
133. Some critics argue that cases like Stainislaus and the statutes it upholds have

placed a chilling effect on the determination of some to consider conversion. See,
e.g., J. Duncan M. Derrett, Freedom of Religion in India, KERALA L. TIMES, 91-92
(1979). For a legal scholar's partial defense of the Stainislaus case, see V. P. Bhara-
tiya, Propagation of Religion, 19 J. INDIAN L. INsT. 321-33 (1977).

134. Indeed, Professor Dhavan has argued that:
The nub of the issues in the religious freedom cases has devolved away
from religious freedom to a disorganized discussion of the legitimate
areas of operation of a modem State. And the courts' answer to the
question, "How modem is the modem State?" appears to be, "As
modern as it wants to be!" By resolving these questions mechanically,
the Court has not really evolved a theory about the permissible limits
of social reform. It has left it to other agencies of the State to assume
broad powers to regulate religious freedom and has provided support-
ive constitutional protection so long as some nexus is deemed to exist
between the power exercised and the broad undefined categories of
control. By enlarging, but not defining, notions of secular manage-
ment, public order, morality and health, almost any part of religious
activity is subject to control.

Dhavan, supra note 1, at 230-31 (footnote omitted).
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tent with the constitutional mandate placing public order as a
higher priority than the free exercise of religion.135 We now turn
to United States Supreme Court case law dealing with evangelis-
tic activities.

135. These perceptions seem to be confirmed in some post Stainislaus Indian
Supreme Court decisions involving freedom of religion, though not specifically fo-
cusing on propagation. For instance, Abbas v. State of U.P., 1983 A.I.R. 1268 (In-
dia), involved a Supreme Court order implementing the recommendation of a
Court-appointed committee concerning a disputed parcel of religious property used
by the Sunni and Shia Islamic sects. Id. at 1269-70. The committee recommended
that two graves of the Sunnis be moved to another place so that the Sunnis would
not have to interact as much with the Shias. To the objection that the fundamental
right of religious freedom of the Sunnis had been violated, the Indian Supreme
Court responded, "the exercise of these fundamental rights is not absolute but must
yield or give way to public order ..... Id. at 1270. This was especially the case since
the two Sunni graves in question mysteriously appeared after the initial lawsuit com-
menced. Thus the Supreme Court reaffirmed the primacy of the state's interests in
public order over individuals' free exercise rights.

More recently, in Emmanuel v. State of Kerala, 748 A.I.R. (1987) (India) the
Indian Supreme Court affirmed that some limits exist upon the governmental au-
thorities' ability to restrict the exercise of religious beliefs. Emmanuel involved the
expulsion of three Jehovah's Witnesses' children from a public school. When the
Indian National Anthem was sung, the three children stood respectfully but re-
mained silent. Under pressure from an Indian Legislative Assembly member who
noticed this behavior, the Headmistress of the school expelled the children, in part
because it was felt that their failure to sing was "unpatriotic." Id. at 749.

The lower courts rejected the children's petition requesting readmission to
school. On appeal to the Indian Supreme Court, the state authorities defended their
behavior by relying upon two governmental circulars providing, among other things,
for school children to sing the national anthem. Id. at 752-53.

The Supreme Court reversed the lower court judgments. The Court ruled that
the circulars did not have the force of law. The circulars were "mere departmental
instructions." Id. at 753. Such departmental instructions could not deprive citizens
of their constitutional rights under either Article 25 protecting the right to freely
profess, practice and propagate religion, or under Article 19, shielding freedom of
speech and expression.

Furthermore, the Indian Supreme Court held that the state had not passed any
legislation relevant to singing the national anthem. Id. at 752. The Supreme Court
panel was nevertheless careful to point out that the Court under the Constitution
could regulate religious expression. The Court said:

[W]hile on the one hand, Art. 25(1) itself expressly subjects the
right guaranteed by it to public order, morality and health and to the
other provisions of Part III, on the other hand, the State is also given
the liberty to make a law to regulate or restrict any economic, finan-
cial, political or other secular activity which may be associated with
religious practice and to provide for social welfare and reform, even if
such regulation, restriction or provision affects the right guaranteed by
Art. 25(1).

Id. at 754.
Thus the Emmanuel court, while protecting free exercise of religious belief from

state intrusion via mere executive or departmental instructions, at the same time
affirmed that the state has very broad authority to regulate religious activities.
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B. UNITED STATES

In deciding whether certain conduct is constitutionally per-
missible, the Supreme Court of the United States also weighs the
interests of the state, affected third parties, and religious believ-
ers. The judicial decisions in America, however, have tended to
reach different results than those in India.

In that regard, during the past fifty years, the United States
Supreme Court has periodically confronted cases involving the
scope of an individual's freedom to communicate deeply held
religious beliefs. It has not always been clear whether the pri-
mary motive of such communication has been persuasion to join
one's faith community or a desire for financial support. Often
the motives have been mixed. 136 The crux of the issue, addressed
in the following Supreme Court cases, is what the Constitution
allows individuals to do to "get the word out."

In Cantwell v. Connecticut137 the Court invalidated a Con-
necticut statute requiring all persons who sought to solicit money
or any thing of value for a "religious, charitable or philanthropic
cause" to first obtain a certificate from a Connecticut public wel-
fare official. 138 The public official had the statutory duty of de-
termining "whether such cause is a religious one . . . and
conforms to reasonable standards of efficiency and integrity
.... )139 Three ministers of the Jehovah's Witnesses faith failed
to obtain such a certificate. All three went from house to house
proselytizing and soliciting in a predominantly Roman Catholic
neighborhood. One of them stopped two men on the street,
asked and received permission to play a gramophone record re-
garding Jehovah's Witnesses doctrine, and proceeded to play the
record.' 40 The two hearers responded with great hostility to the
anti-Catholic message of the record and threatened the minister,
Jesse Cantwell, with physical violence. Cantwell retreated but
was later arrested. 41

136. This observation seems validated by the (recent embarrassing) scandals in-
volving so-called televangelists. However, motive is not necessarily irrelevant to ju-
dicial evaluation of religious activity as suggested in the differing outcomes of Lee v.
ISKCON, 112 S. Ct. 2701 (1992) (financial solicitation) and ISKCON v. Lee, 112 S.
Ct. 2709 (1992) (religious literature distribution), see infra text accompanying notes
162-180.

137. 310 U.S. 296 (1940).
138. Id. at 301-02.
139. Id. at 302.
140. Id. at 302-03.
141. Id. All three ministers were charged and convicted of violating the anti-

solicitation statute. They were also convicted of a common law breach of the peace.
On appeal, the Connecticut Supreme Court affirmed the convictions under the anti-
solicitation statutes, and Cantwell's breach of the peace. Id. at 300. The Connecticut
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Following their criminal convictions in the Connecticut state
courts, the ministers appealed to the U.S. Supreme Court, which
unanimously reversed the convictions. The Supreme Court held
that the First Amendment provisions governing freedom of reli-
gion applied not only to congressional but also to state legislative
action. 142 Under the Connecticut statute, the state officials were
required to decide whether the faith that the ministers professed
was a religion. If an individual's beliefs were not what the offi-
cials considered a religion, the individual's solicitation and
proselytizing became a crime. The Court found this to be repug-
nant to the First Amendment, constituting "censorship of
religion."' 43

To persuade others to his own point of view, the pleader, as we
know, at times, resorts to exaggeration, to vilification of men
who have been, or are, prominent in church or state, and even
to false statement. But the people of this nation have or-
dained in the light of history, that, in spite of the probability of
excesses and abuses, these liberties are, in the long view, es-
sential to enlightened opinion and right conduct on the part of
the citizens of a democracy. 144

The Court nevertheless recognized the right of a state to en-
act "general and non-discriminatory legislation" regulating the
time, place, and manner of soliciting on the public streets so as to
ensure peace and good order.1 45

Three years later the Court decided Jamison v. Texas,146

which involved the criminal conviction of a Jehovah's Witness for
distributing religious leaflets on a Dallas public street. The
Supreme Court held unconstitutional a Dallas ordinance that the
state courts had construed as prohibiting distribution of religious
handbills. The Supreme Court held that Texas could not consti-
tutionally prohibit a person from expressing her ideas on a public
street in an orderly manner, and that it was precluded from en-
forcing legislation which disallowed distribution of religious
handbills "at all times, at all places, and under all circum-
stances."' 47 The individual's right to express her religious beliefs
extended to requesting, through the handbills, financial contribu-
tions for religious purposes and the purchase of religious
literature.148

Supreme Court granted Cantwell's cohorts a new trial on their breach of the peace
charges. Id.

142. Id. at 303.
143. Id. at 305.
144. Id. at 310.
145. Id. at 304.
146. 318 U.S. 413 (1943).
147. Id. at 416.
148. Id. at 416-17.
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In Follett v. Town of McCormick 49 another significant case
involving religious evangelism, the U.S. Supreme Court invali-
dated a local ordinance imposing a tax on each person who sold
books in the town. When applied to a Jehovah's Witnesses min-
ister who made his livelihood selling books from door to door,
the statute was held unconstitutional because it effectively im-
posed a tax upon the expression of his religious beliefs. The
Court ruled that the state may not tax a person's preaching min-
istry - whether from the pulpit or door-to-door. 150

Several justices dissented on the basis that the minister was
allowed to obtain benefits from local government services with-
out contributing via payment of taxes for those services. The dis-
senters contended that the Court had effectively granted a
subsidy to door-to-door ministers.151

Nearly forty years later the Supreme Court decided Heifron
v. International Society for Krishna Consciousness, Inc.,152 an-
other free exercise case embracing state regulation of activities
which arguably include evangelism. Heffron involved a Minne-
sota regulation requiring all persons at the state fair who wished
to sell or distribute merchandise to do so from fixed booths on
the fairgrounds. 53 The state regulation applied to the sale or dis-
tribution of "written material" including religious literature. The
International Society for Krishna Consciousness ("ISKCON")
sought a court order invalidating the regulation on the grounds
that, among other things, it violated the right to engage in selling

149. 321 U.S. 573 (1944).
150. Id. at 577-78.
151. Id. at 581. The American courts are nevertheless willing to concede an im-

portant role for the State in cases of free exercise of religion by minors. Thus in the
case of Prince v. Massachusetts, 321 U.S. 158 (1944), the Court upheld the criminal
conviction of a woman for violating a Massachusetts statute prohibiting child labor.
At her nine-year-old niece's request, the woman, Mrs. Prince, took her niece with
her to sell religious literature and obtain adherents to their faith. Id. at 162. The
Supreme Court said:

Parents may be free to become martyrs themselves. But it does not
follow they are free, in identical circumstances, to make martyrs of
their children before they have reached the age of full and legal discre-
tion when they can make that choice for themselves. Massachusetts
has determined that an absolute prohibition, though one limited to
streets and public places and to the incidental uses proscribed, is nec-
essary to accomplish its legitimate objectives .... We think that with
reference to the public proclaiming of religion, upon the streets and in
other similar public places, the power of the state to control the con-
duct of children reaches beyond the scope of its authority over adults,
as is true in the case of other freedoms, and the rightful boundary of its
power has not been crossed in this case.

Id. at 170.
152. 452 U.S. 640 (1981).
153. Id. at 643.
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literature to and soliciting donations from the public as their reli-
gion requires.154

The Minnesota Supreme Court reversed a lower court judg-
ment upholding the constitutionality of the regulation.155 On ap-
peal, a sharply divided Supreme Court overruled the Minnesota
Supreme Court's decision. The U.S. Supreme Court stated that
local governments may adopt reasonable regulations governing
the time, place, and manner of sale and distribution of religious
matter, the solicitation of funds, and the proselytization of pro-
spective members. 56 The Court held that the state had a sub-
stantial interest in maintaining public order, which was furthered
through requiring Krishna followers to conduct their sales, distri-
butions, and solicitations from booths.157 The Court viewed the
requirement of booth sales, distributions, and solicitations as a
crowd control measure. 158 For the majority, the state interest in
preventing disorder and chaos outweighed the individual right to
freely practice a tenet of her religion requiring sale and distribu-
tion of religious literature to the public.

Four justices concurred in the judgment to uphold the ban
on financial solicitation;159 however, these same four dissented
regarding whether the state regulations could constitutionally re-
quire individuals to distribute religious literature from booths.' 60

All four dissenters argued that the state had no substantial inter-
est in regulating the distribution of religious literature. The
Krishna followers were already allowed to walk around and talk
with people, and no substantial state interest justified preventing
them from attempting to hand members of the public a brochure
or flyer during the course of the conversations.' 61

The Heffron case seemed to portend a movement of the U.S.
Supreme Court toward facilitating state regulation of the free ex-

154. Id. at 644-45.
155. Id. at 646.
156. Id. at 647-50.
157. Id. at 654.
158. Id. at 649-53.
159. Id. at 657 (Brennan, Marshall and Stevens, JJ., dissenting); Id. at 663-64

(Blackmun, J., dissenting).
160. Three of the four dissenters distinguished the state's interest in regulating

sales and solicitation of funds to prevent fraud from the state's interest in controlling
distribution of literature. These dissenters argued that a substantial state interest
existed in regulating sales and solicitation to prevent fraud; for such activities, a
booth requirement was justified. Id. at 657 (Brennan, Marshall, and Stevens, JJ.,
dissenting). The fourth dissenting justice, Justice Blackmun, agreed with the major-
ity that the state concern with crowd control justified confining financial solicitation
to booths. Blackmun disagreed with his dissenting colleagues' anti-fraud rationale.
Id. at 664-65 (Blackmun, J., dissenting).

161. Id. at 660-61 (Brennan, Marshall, and Stevens, JJ.) Id. at 663 (Blackmun,
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ercise of religion on grounds like those which the Indian courts
and constitution recognize - namely, restrictions to maintain
public order. This perception was validated in several recent
cases, the most factually pertinent of which are two cases involv-
ing members of ISKCON. In ISKCON v. Lee162 ("Lee r) and
Lee v. ISKCON163 ("Lee I/') the Supreme Court addressed the
issue of government regulation of First Amendment rights in
public airport terminals. In Lee I and Lee II, ISKCON sued the
Port Authority of New York and New Jersey seeking an injunc-
tion and declaration to prohibit the Port Authority from prevent-
ing the petitioners from performing Sankirtan, which involves the
distribution of religious material and solicitation of funds by
Krishna followers. The trial court granted summary judgment in
favor of ISKCON, finding that the public airports were quintes-
sential traditional public fora, which required the government to
show a "compelling state interest" to justify its regulations. 164

On appeal, the Second Circuit Court of Appeals affirmed
only part of the trial court's decision. First it held that the public
airport terminals were not public fora. Therefore, the govern-
ment only had to show that restrictions on the solicitation and
distribution of the ISKCON's materials were "reasonable." 165

Accordingly, the appellate court reversed the district court's
judgment regarding the solicitation of monies to pay for the reli-
gious materials. The Second Circuit found the governmental lim-
itations on solicitation "reasonable".166 However, the appellate
court affirmed the district court's ruling that the ban on distribu-
tion of religious material was unconstitutional. 67

Both sides appealed to the U.S. Supreme Court and a
closely divided Court affirmed the decision of the Second Circuit.
The Supreme Court announced a "forum based" approach for
evaluating governmental regulation of speech on government
property. 68 The Supreme Court said that it would give highest
scrutiny to governmental regulation of speech on public property
where the government had traditionally made such property
available for public expression. 69 The Court applied the same
standard where the government had specifically designated pub-

162. 112 S. Ct. 2701 (1992) (majority opinion only); 112 S. Ct. 2711 (1992) (con-
curring and dissenting opinions).

163. 112 S. Ct. 2709 (1992) (majority and dissenting opinions); 112 S. Ct. 2711
(1992) (concurring and dissenting opinions).

164. 112 S. Ct. 2701, at 2704.
165. Id. at 2704.
166. Id.
167. Id.
168. Id. at 2705.
169. Id.
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lic property as a public forum.' 70 The majority concluded, how-
ever, that all remaining public property was governed by a
reasonableness standard. In essence, this meant that on such
property the Court would uphold governmental regulations of
speech provided the Court believed that such regulations were
reasonable.

171

Curiously, the Lee I solicitation majority failed to discuss in
any significant detail the free exercise rights of the ISKCON
members. For example, solicitation was a part of ISKCON ad-
herents' religious practices, yet the majority failed to evaluate
whether the state's regulation of those practices satisfied free ex-
ercise constitutional norms. Although the Court acknowledged
that ISKCON members could not perform religious based solici-
tation, it treated this as a free speech case.

Justices O'Connor and Kennedy, who voted with the Lee I
majority to uphold the solicitation ban, switched their votes in
Lee I. With the three Lee I dissenters 172 they formed a majority
in Lee H.173 In an unsigned opinion, the Lee H Court affirmed
the Second Circuit's ruling that the state had unreasonably
banned distribution of religious literature. The per curiam opin-
ion in Lee II merely cites the opinions of Justices O'Connor,
Kennedy, and Souter in Lee I as the basis for the Court's decision
to allow distribution of religious literature.

These opinions are in some tension with one another, and
suggest that the Lee II majority could not agree on a common
rationale. For example, Justice O'Connor disagreed with the
other four members of the Lee H majority on whether the termi-

170. Id.
171. Id. On these bases, five of the six members of the Lee I majority voted to

uphold the state regulation banning solicitations. Id. (Rehnquist, C.J., and White,
O'Connor, Scalia, and Thomas, JJ.) These five justices argued that the ban was rea-
sonable because solicitations could have an element of duress, especially where they
were done face to face. Solicitations could also result in impediments to the normal
flow of airport traffic, since travelers might miss their flights. Id. at 2708. However,
Justice Kennedy voted to sustain the prohibition on financial solicitation because he
perceived the regulations as involving a narrow and valid restriction "of the time,
place, and manner of protected speech in this forum, or else a valid regulation of the
nonspeech element of expressive conduct." Id. at 2715. Kennedy disagreed with the
majority regarding whether the airport was a public forum. Id. Justices Souter,
Blackmun and Stevens joined that portion of Kennedy's opinion arguing that airport
terminals should be classified as public fora. Id.

172. Justices Blackmun, Stevens, and Souter.
173. The majority issued a brief per curiam opinion stating:

For the reasons expressed in the opinion of Justice O'Connor, Justice
Kennedy, and Justice Souter in [International Society for Krishna Con-
sciousness, Inc. v. Lee]... the judgment of the Court of Appeals hold-
ing that the ban on distribution of literature in the Port Authority
Airport Terminals is invalid under the First Amendment is Affirmed

Id. at 2701.

19941



PACIFIC BASIN LAW JOURNAL

nal was a public forum.174 Her disagreement flowed from a per-
ception that publicly-owned terminals did not have as one of
their purposes the free exchange of ideas175 and that such termi-
nals have not traditionally been places "devoted to assembly and
debate."176

On the other hand, Justice O'Connor recognized that the
New York and New Jersey terminals were multi-purpose public
creatures (complete with large department stores, cafeterias,
food and drug stores, dental offices, and nurseries), 177 and found
the terminals' "special attributes" and their "surrounding circum-
stances" to be dispositive. 78 Specifically, since the state had in
essence invited large numbers of the public to use the terminals
for a number of purposes, Justice O'Connor did not find it rea-
sonable for the government to impose a complete ban on sale or
distribution of religious literature. 179

While Justices Kennedy, Souter, Blackmun, and Stevens
were in the minority in Lee II on the issue of whether the airport
terminal was a public forum, they picked up Justice O'Connor's
decisive fifth vote regarding the unreasonableness of the distribu-
tion ban. These four justices agreed with Justice O'Connor that
the anti-leafletting ban was too broad and would need to be nar-
rowly tailored regarding "time and place of expressive
activity. "180

The Heffron and Lee cases suggest that the Supreme Court
continues to take an active role in upholding state regulation of
religious activities involving financial solicitation from members
of the public. Heffron and Lee I affirmed local government regu-
lation of religious financial solicitations. However, unlike Hef-
fron, which upheld a state regulation limiting distribution of
religious materials to booths at a local fair, Lee II allowed reli-
gious adherents to distribute their literature in a public place.

Doctrinally, the Heffron and Lee II results are not easily rec-
oncilable. In each case the Court confronted issues involving
ISKCON believers' distribution of religious literature in public
places. With the advantage of hindsight, one might argue that

174. Id. at 2711.
175. Id.
176. Id.
177. Id. at 2712.
178. Id.
179. Id. Justice O'Connor would have been favorably inclined to uphold a nar-

rowly drawn regulation of the time, place and manner of leafletting provided it was
"content-neutral" and left open adequate alternative opportunities for First Amend-
ment communicative liberties. Id.

180. Id. at 2720.
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Heffron and Lee II involved the scope of First Amendment liber-
ties in nonpublic fora.

However, we are left with such questions as the following: Is
it reasonable to restrict a faith community's distribution of reli-
gious materials to licensed booths on fairgrounds while allowing
the same individuals to distribute the same pamphlets through-
out the nation's airports? What is the functional difference be-
tween a fair and an airport?

One might attempt to distinguish fair and airport regulation
on the basis that the governmental operator and private patrons
desire rapid transportation at airports, but with fairs, inefficient
movement of people is not necessarily contrary to the state's in-
terests in commerce and cultural activity. Interestingly, that dis-
tinction would support an argument that Heffron and Lee II were
both wrongly decided. To the extent that inefficient flow of peo-
ple is part of a fair's nature, one must evaluate with skepticism
the Heffron Court's concern about fair attendees' freedom of
movement.18' Similarly, insofar as airport terminals are con-
structed to facilitate the hectic schedules of travellers, one must
critically view the Lee II majority's decision to allow distribution
of religious literature. 182

These distinctions seem insufficiently compelling to justify
the Court's different decisions in Heffron and Lee II. In both
contexts there is substantial public movement from place to
place-distribution of religious literature may impede such
movement. Moreover, if the Constitution allows distribution of
religious literature one may presume that individuals could also
distribute nonreligious literature. More literature distribution
could result in more crowd flow impediments. Values involving
freedom of expression and worship versus freedom of movement
are implicated in these cases. In particular, the Heffron and Lee I
Court decisions suggest that the Court values the rights of move-
ment of members of the public who do not care to be solicited
more than the rights of the evangelists.

In two other recent free exercise decisions not involving
evangelism, the Court has expounded a doctrine with potentially
significant implications for evangelistic activities. In Employ-
ment Division v. Smith,183 two private individuals were fired from
their jobs after ingesting peyote during a Native American

181. 452 U.S., 640-55 (1981).
182. The Lee I majority used the hectic traveller argument as part of its rationale

for upholding the governmental ban on financial solicitation. See 112 S. Ct. 2701,
2708 (1992).

183. 494 U.S. 872 (1990).
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church ceremony. 1' The Oregon Supreme Court upheld the Or-
egon Court of Appeals' ruling that the former employees were
entitled to unemployment benefit payments. 8 5 On appeal, the
United States Supreme Court reversed the Oregon Supreme
Court's decision, and stated that "the right of free exercise does
not relieve an individual of the obligation to comply with a 'valid
and neutral law of general applicability on the ground that the
law proscribes (or prescribes) conduct that his religion prescribes
(or proscribes).' "186 By a closely divided vote (5 to 4), the Court
asserted that its free exercise decisions had applied the compel-
ling state interest test to invalidate governmental actions only in
unemployment compensation cases.187 The majority argued that
it had never applied the compelling state interest test to invali-
date a general criminal law prohibition and declined to apply that
test in Smith:

If the "compelling interest" test is to be applied at all, then, it
must be applied across the board, to all actions thought to be
religiously commanded. Moreover, if "compelling interest"
really means what it says ... many laws will not meet the test.
Any society adopting such a system would be courting anar-
chy, but that danger increases in direct proportion to the soci-
ety's diversity of religious beliefs, and its determination to
coerce or suppress none of them.188

In essence the majority argued that adopting the compelling
state interest test would place the onus on the state to protect
religious diversity; this might allow individuals to be exempted
from a wide range of civic obligations on religious grounds. 89

184. Id. at 874. The Oregon Employment Division rejected the former employ-
ees' requests for unemployment compensation. However, the Oregon Court of Ap-
peals reversed the Employment Division's determination. Id. The Employment
Division appealed.

185. Id. at 875. On the initial appeal to the United States Supreme Court, the
Court vacated the Oregon Supreme Court's decision and remanded to allow the
Supreme Court of Oregon to determine the "legality of the religious use of peyote in
Oregon." Employment Div. v. Smith, 485 U.S. 660, 673 (1988). On remand, the
Oregon Supreme Court found that the religious use of peyote fell within the ambit
of the relevant Oregon criminal law statute and that since the statute made no ex-
ception for the sacramental use of peyote, the statute was invalid to the extent that it
conflicted with the Free Exercise Clause. Smith, 494 U.S. at 876. The state appealed
again.

186. Id. at 879 (quoting United States v. Lee, 455 U.S. 252, 263 n.3 (Stevens, J.,
concurring)).

187. Id. at 883. The majority acknowledged that it had sometimes applied the
compelling state interest test to "across the board criminal prohibition on a particu-
lar form of conduct." Id. at 884.

188. Id. at 888.
189. For example, exemptions might include avoiding compulsory military ser-

vice, payment of taxes and compliance with health and safety regulations. Id. at 889
(citations omitted). The Smith majority concluded that:
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In dissent, Justice O'Connor joined by Justices Brennan,
Blackmun and Marshall, argued that contrary to the majority's
views, the Court had "interpreted the Free Exercise Clause to
forbid application of a generally applicable prohibition to relig-
iously motivated conduct."' 19 Justice O'Connor contended that
criminalizing an individual's religiously inspired conduct would
burden that individual's free exercise of her religion "in the se-
verest manner possible for it 'results in the choice to the individ-
ual of either abandoning [her] religious principle or facing
criminal prosecution.' "191 The dissenters saw no convincing rea-
son for the Court to abandon its compelling state interest test in
the context of the Smith case. 192

In a separate opinion, Justices Blackmun, Brennan and Mar-
shall dissented arguing, among other things, that the courts could
consider the impact of a law on the ability of religious adherents
to practice their faith. The dissenters said the courts need not
"turn a blind eye to the severe impact of a state's restrictions on
the adherents of a minority religion."'1 93

leaving the accommodation to the political process will place at a rela-
tive disadvantage those religious practices that are not widely engaged
in; but that unavoidable consequence of democratic government must
be preferred to a system in which each conscience is a law unto itself
or in which judges weigh the social importance of all laws against the
centrality of all religious beliefs.

Id. at 890.
Presumably, the Court meant that the ability to engage in religious practices has

political implications and that the legislatures should decide such political questions.
If this is what the Court meant, the issue then becomes the definition of political
interests and, assuming they are different than constitutionally protected interests,
what are constitutionally protected interests? A systematic examination of that and
related issues must await another time and place.

190. Id. at 895 (citations omitted).
191. Id. at 898 (citations omitted).
192. Id. at 901-03. As a matter of fact with regard to the question of majority

rule in a democracy, the dissent quoted Justice Jackson's familiar words in West
Virginia Bd. of Educ. v. Barnett, 319 U.S. 624, 638 (1943):

The very purpose of a Bill of Rights was to withdraw certain subjects
from the vicissitudes of political controversy, to place them beyond the
reach of majorities and officials and to establish them as legal princi-
ples to be applied by the courts. One's right to life, liberty, and prop-
erty, to free speech, a free press, freedom of worship and assembly,
and other fundamental rights may not be submitted to vote; they de-
pend on the outcome of no elections.

Smith, 494 U.S. at 903.
Justice O'Connor ultimately agreed with the majority in the result. However,

her reasoning was different because she purported to apply a compelling state inter-
est analysis to the Smith case.

193. Id. at 919 (citations omitted). In an interesting footnote, Justice Blackmun
argued that during Prohibition it would not have been possible for the federal gov-
ernment to have precluded practicing Roman Catholics from using wine during their
communion services even though the use of alcohol was prohibited. Id. at 913 n.6.
Justice Blackmun also contended that the Oregon prohibition of peyote use was
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More recently, in Church of the Lukumi Babalu Aye, Inc. v.
City of Hialeah ("Church of Lukumi"),194 the Supreme Court ad-
dressed the scope of the Free Exercise Clause's scope in the con-
text of a local Florida ordinance prohibiting animal sacrifice for
religious purposes. While not dealing directly with proselytiza-
tion, this case builds on the neutrality and general applicability
rubric of Smith, and serves as an important indicator of the con-
tinuing trend of the Supreme Court concerning the right to prac-
tice religious beliefs.

In Church of Lukumi, the city of Hialeah in Florida adopted
several ordinances prohibiting religious animal sacrifice in re-
sponse to the announced intention of members of the Santeria
religious faith to open a place of worship in the city. 195  Re-
sponding to the Santeria's decision to worship in Hialeah, the
City Council called an emergency meeting1 96 and, following the
Florida Attorney General's advice, determined that animal sacri-
fice violated Florida state law. Council adopted several ordi-
nances prohibiting such sacrifice. 197

The Santeria followers sought declaratory, injunctive, and
monetary relief.198 After a bench trial, the District Court upheld
the ordinances.199 The Court held that the impact of the ordi-

derived from a federal statute outlawing such use; but the federal government itself
had granted an exemption for the use of peyote by Native Americans. Id. at 917.
Moreover, the dissent pointed out that Oregon rarely if ever enforced the anti-pe-
yote statute. Id. at 911.

Smith has generated intense scrutiny and debate. In fact, in large part because
of the Smith case, Congress recently passed the Religious Freedom Restoration Act
of 1993, Pub. L. 103-141, 107 Stat. 488. For systematic, illuminating critiques of the
Smith case, see Angella C. Carmella, State Constitutional Protection of Religious Ex-
ercise: An Emerging Post-Smith Jurisprudence, 1993 B.Y.U. L. REv. 275; Ira C.
Lupa, Employment Division v. Smith and the Decline of Supreme Court Centrism,
1993 B.Y.U. L. REV. 259; Michael W. McConnell, Free Exercise Revisionism and the
Smith Decision, 57 U. CHi. L. REv. 1109 (1990). For a further discussion of Smith's
general applicability and neutrality standards and The Religious Freedom Restora-
tion Act, see infra notes 217-19 and accompanying text.

194. 113 S. Ct. 2217 (1993).
195. Santeria worshipers practice an African Christian religion that draws upon

Christian concepts involving Catholic saints and African notions that spiritual beings
play an important role in human life. Id. at 2222. At certain times, as part of their
worship liturgy, the Santeria worshipers sacrifice animals by severing the carotid
artery. Id.

196. Id. at 2223.
197. Id. at 2223-24. Among other things, the ordinances prohibited citizens from

possessing or owning animals with the intention of using them for food purposes. Id.
at 2224. The ordinance also proscribed sacrificing any animal within the corporate
limits, and killing animals for food outside of areas zoned for slaughterhouse use.
Id. An exception was provided for "the slaughter or processing for sale of 'small
numbers of hogs and/or cattle per week in accordance with an exemption provided
by state law.' " Id.

198. Id. at 2224.
199. Id.
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nances upon the religious practices of the Santeria followers was
"incidental to [their] secular purpose and effect."' 2°° In a per
curiam opinion, the Eleventh Circuit affirmed.201

On appeal to the United States Supreme Court, the Court
unanimously reversed the lower court judgments. The Court re-
visited the question of the appropriate scope of the Free Exercise
Clause and noted that "religious beliefs need not be acceptable,
logical, consistent, or comprehensible to others in order to merit
First Amendment protection. ' 20 2 The Court said that under the
Free Exercise Clause "a law that is neutral and of general appli-
cability need not be justified by ...compelling governmental
interest[s] even if the law has the incidental effect of burdening a
particular religious practice. 203

The Supreme Court pointed out that the Hialeah ordinances
were neither neutral nor of general applicability. Concerning
neutrality, the Court concluded that the Hialeah statutes accom-
plished a "religious gerrymander" because the Council had
drawn the ordinances so that they applied to the Santeria religion
while exempting other activities involving the killing of ani-
mals.2°4 In addition, regarding general applicability, the Court
stated that the city failed to narrowly tailor its laws to address the

200. Id. (quoting the District Court's opinion, 723 F. Supp. 1467, 1484 (1989)).
201. Id. at 2225.
202. Id. (quoting Thomas v. Review Board of Indiana Employment Security Di-

vision, 450 U.S. 707, 714 (1981)).
203. Id. at 2226. The Court asserted that neutrality and general applicability

were interrelated concepts, and that if one of those prerequisites is unfulfilled, it is
likely that the "other has not been satisfied." Id. Thus, if the law is neither generally
applicable nor neutral, the government must show a compelling state interest for
burdening the free exercise of religion. The Court also stated that "[a]t a minimum,
the protections of the Free Exercise Clause pertain if the law at issue discriminates
against some or all religious beliefs or regulates or prohibits conduct because it is
undertaken for religious reasons." Id. (citations omitted).

204. Id. at 2227 (quoting Walz v. Tax Commission of New York City, 397 U.S.
664, 696 (1970) (Harlan, J., concurring)). The Court discussed the numerous exemp-
tions in the law allowing the killing of animals by nonmembers of the Santeria reli-
gion. The Court pointed out that "[t]he city, on what seems to be a per se basis,
deems hunting, slaughter of animals for food, eradication of insects and pests, and
euthanasia as necessary .... There is no indication in the record that respondent has
concluded that hunting or fishing for sport is unnecessary." Id. at 2229. Thus, while
the city seemed to allow hunting and fishing for sport as necessary activities, and
such activities would result in the deaths of animals, the killing of animals in worship
of God was outlawed in the case of Santeria worship. Id. As the Court pointed out,
"[r]espondent's application of the ordinance's test of necessity devalues religious
reasons for killing by judging them to be of lesser import than nonreligious reasons.
Thus, religious practice is singled out for discriminatory treatment." Id. (citations
omitted).
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public policy concerns that the city claimed needed
vindication. 20 5

Finally, turning to the issue of whether the local ordinances
served a compelling state interest, the Supreme Court held that
they did not. Rather the ordinances were underinclusive because
they were drawn too narrowly to protect the public health and
prevent animal cruelty; and were overbroad because they regu-
lated religious conduct too restrictively.20 6  For these reasons,
the Court reversed the Federal Court of Appeals decision.

In a concurring opinion, Justice Scalia, speaking for himself
and Chief Justice Rehnquist agreed that free exercise analysis in-
volved a determination of whether the challenged ordinances
were both neutral and of general applicability. 20 7 For Scalia, it
mattered little whether one analyzed the law's invalidity under
the neutrality or general applicability rubric. Both analyses grew
substantially from the same conceptual ground, and the statutes
were invalid under either analysis. 208

Justice Souter's opinion concurred in part and concurred in
the Court's judgment. He argued that the majority opinion
reached the right results for the right reasons in so far as the
Court applied compelling state interest analysis to the Hialeah
ordinances.

209

205. Those policies included "protecting the public health and preventing cruelty
to animals." Id. at 2232. The local statutes did not burden secular activities involving
animal killing to the same extent as Santeria religious sacrifice. In that sense the
ordinances were underinclusive. Moreover, the City made no substantial effort to
enact general ordinances to protect public health through proper disposal of animal
remains. Only the Santerias bore the brunt of these regulations. Accordingly, the
Court concluded that the ordinances were primarily directed toward "conduct moti-
vated by religious belief." In that respect they were overbroad.

206. Id.
207. Id. at 2239. Justice Scalia acknowledged that the terms "neutrality" and

"general applicability" are more than "interrelated;" according to him, they "sub-
stantially overlap." Id. He further acknowledged that neither neutrality nor general
applicability is found in the text of the First Amendment itself. In essence they are
judicial glosses on that text and attempt to explain the meaning of the Free Exercise
Clause in practice. Justice Scalia argued that laws that are not neutral "impose disa-
bilities on the basis of religion." Id. On the other hand, laws that lack general appli-
cability may be neutral in their terms but "through their design, construction, or
enforcement target the practices of a particular religion for discriminatory treat-
ment." Id. (citations omitted).

208. Id. Justice Scalia also disagreed with Justice Kennedy's opinion involving
the applicability of legislative motivation as a reason for invalidating the statute. Id.
Justice Scalia's perception on this point was that First Amendment analysis focuses
primarily on the impact of the law rather than the motive of the legislators. Id. at
2240.

209. However, Justice Souter disagreed with the majority to the extent that it
applied the rule announced in Smith, holding in effect that a law neutral on its face
could withstand constitutional scrutiny even if it had a prohibitive effect on religious
exercise. Church of Lukumi, 113 S. Ct. at 2240. Justice Souter expressed grave
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Justices Blackmun and O'Connor also concurred in the judg-
ment, arguing that the Smith case was wrongly decided. 210 Jus-
tice Blackmun asserted that a "statute that burdens the free
exercise of religion 'may stand only if the law in general, and the
state's refusal to allow a religious exemption in particular, are
justified by a compelling interest that cannot be served by less
restrictive means.' "211 Blackmun contended that the Church of
Lukumi case was a relatively easy one to decide, in that the stat-
utes involved were directed specifically toward suppressing reli-
gious activity of a particular group. Such ordinances would fail
under either strict scrutiny/compelling state interest analysis or
the analysis adopted in Smith giving deference to the statute.212

Church of Lukumi reaffirms the Supreme Court's willing-
ness to protect religious exercise; however, the Court's multiple
opinions in that case and in Smith indicate that it is deeply di-
vided. In the wake of Church of Lukumi, the current Court
seems to be selectively preserving and developing existing free
exercise precedent through a two-step approach: First, the Court
ascertains whether it should defer to the legislature because the
statute is neutral and generally applicable. If the statute fulfills
these criteria, the statute is upheld. Second, if the statute is
neither neutral nor generally applicable, the Court then attempts
to ascertain whether an identifiable compelling state interest ex-
ists. Again, if such an interest exists, the Court will uphold the
statute and subordinate the individual's liberty to the state's
policy.

21 3

doubts about the Smith test, saying that "whatever Smith's virtues, they do not in-
clude a comfortable fit with settled law." Id. at 2247. He argued that the Smith case
ought to be reconsidered in a proper factual context. Id. at 2247-50. In essence,
Souter argued for a return to a rule which emphasized that a law's neutrality not
only must be a formal one in the sense of applying on its face to all cases, but also
must be neutral in effect.

210. Id. at 2250.
211. Id. (quoting Smith, 494 U.S. at 907 (dissenting opinion)).
212. Id. at 2251.
213. Such an approach suggests that Smith must be read relatively narrowly

rather than read to mean that the Court has totally abandoned the compelling state
interest test in Free Exercise cases. Thus for example, Professor Lupa argues that in
Church of Lukumi:

By holding that the Constitution prohibits religious gerrymanders
structured to the detriment of a particular faith, the Court has ...
constructed an outer boundary beyond which the deterioration of free
exercise protection will not pass. Although the Court's opinion is en-
tirely true to the equal protection character of Smith, the right of reli-
gious minorities to be free from state discrimination, both overt and
covert, is of both theoretical and practical significance. Furthermore,
any constitutional victory for an unusual, numerically small religion
constitutes a significant sign that the Free Exercise Clause still carries
some punch.

Lupa, supra note 193, at 265.
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In the evangelism context, the Supreme Court has not ap-
plied the neutrality and general applicability analytical frame-
work as articulated in Smith and Church of Lukumi. At least
theoretically, the Court could do so. Church of Lukumi offers
some insights into how the Court might view religious freedom
associated with evangelism. 214 In Church of Lukumi, the Court
was careful to point out that its opinion was directed toward a
city ordinance that would primarily result in a religious gerry-
mander. Accordingly, it is conceivable that legislation directed
towards evangelistic activity on a broader, more neutral basis,
might well pass First Amendment constitutional muster. For ex-
ample, one wonders whether Lee I would have been decided the
same way using Church of Lukumi's two-step analytical ap-
proach. The airport regulations on distribution of religious liter-
ature seemed generally applicable and neutral. However, were
the regulations reasonable? If the regulations were general, neu-
tral and reasonable, that suggests the Court, following Church of
Lukumi rationale, would have upheld the state regulations. The
Court's flexible interpretive approach leaves us with some troub-
ling jurisprudential questions. For example, in a system of lim-
ited government, should not the presumption be in favor of
individual liberty? Should not the Court begin from a critical
stance vigilantly protective of such liberty?

However, the Court's approach expands the state's ability to
regulate religious exercise. The Court's analysis begins from a
perspective of defending the government's regulation (whatever
the regulation may be). The current Court's approach is inher-
ently formalistic; if the statute "looks" constitutional, the Court
seems predisposed to affirm it. While in most cases such an ap-
proach may be appropriate, in some cases individual liberty may
be circumscribed more than the Constitution permits. In border-
line cases, the Court's. interpretive approach becomes critical.
Simply put, the state gets the benefit of the doubt. Affirming the
state's interest over individual liberty is a profound justice issue.

Additionally, in evaluating the rights of religious believers
engaged in evangelistic activities, the courts must also consider
the rights of third parties who may not want to be bothered.
Choosing between the rights of these groups involves a value
judgment regarding whose interests are more important - and
why.

The Church of Lukumi Court asserted that it would analyze
the facial and substantive neutrality of ordinances regulating free

214. Evangelism tends to be an intensely personal kind of activity, and as noted
in Cantwell, such emotions can run very high.
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exercise. 215 However, the Court's starting point - favoring the
state and in effect, placing the onus on the individual practicing
her faith - is understandable but nevertheless unsettling. It is
understandable because we live in a representative democracy in
which laws are frequently created by the legislature through ma-
jority vote. The Court's decision to defer to the legislative pro-
cess is defensible on procedural grounds: one branch of the
government has made a public policy decision, presumably with
the support of a majority of the people's representatives. Never-
theless, ours is a society in which not infrequently the rights of
unpopular minorities have been sacrificed on the altar of public
passion and prejudice. Arguably the decisions of the state offi-
cials and lower courts in Cantwell and Church of Lukumi reflect
this recurring systemic problem. In both cases the local govern-
mental officials and lower courts significantly (and unconstitu-
tionally!) curtailed the free exercise activities of minority faith
communities.

216

Smith and Church of Lukumi also suggest that the U.S.
Supreme Court is moving via its general applicability and neu-
trality standard toward a position more consonant with the In-
dian Supreme Court's norms. The Indian Supreme Court
sanctions significant regulation of religious activity. While the
U.S. Supreme Court has not yet embraced such regulation, the
line of march is perceptible. Moreover, in Heffron and Lee I, the
U.S. Supreme Court has allowed the government to establish a
standard for regulating speech based on reasonableness. In those
cases, it has at least implicitly applied the same standard to reli-
gious exercise. Thus, two crucial human rights, free exercise and
free speech, seem predisposed to significant limitation by
whatever a particular governmental body deems reasonable.

In response to the Court's adoption of the general applica-
bility and neutrality standards, Congress has recently passed and
President Clinton signed the Religious Freedom Restoration Act
of 1993 (The Religious Freedom Act). 217 This Act prohibits gov-

215. Church of Lukumi, 113 S. Ct. at 2227.
216. Whether the Court should adopt a posture that would, in effect, side with

the politically dominant interests which have prevailed on a given issue raises value
concerns. Those concerns revolve around respect to both majority and minority
rights. While it is beyond the ambit of this article to attempt a definitive treatment
of these issues, see LANi GUINIER, TtE TYRANNY OF THE MAJORITY 1-20 (1994), for
an illuminating discussion of the meaning of democracy and see TRIBE, supra note 1,
at 61-66 (discussing the "Antimajoritarian Difficulty").

217. Religious Freedom Restoration Act of 1993, Pub. L. No. 103-141, 107 Stat.
1488 (1993) (to be codified at 42 U.S.C. § 2000bb). In adopting the Religious Free-
dom Act, Congress made the following findings:
(1) the framers of the Constitution, recognizing free exercise of religion as an
unalienable right, secured its protection in the First Amendment to the Constitution;

1994]



PACIFIC BASIN LAW JOURNAL

ernment from substantially burdening an individual's exercise of
religion except where the following two conditions are met.
First, government must demonstrate that the substantial burden
furthers a compelling state interest. Second, government must
show that it has used the least restrictive means of furthering its
compelling interest.218 In essence, the Act requires the courts to
apply the "compelling state interest test" to Free Exercise
cases.219 Accordingly, Congress has made a public policy choice

(2) laws "neutral" toward religion may burden religious exercise as surely as laws
intended to interfere with religious exercise;
(3) governments should not substantially burden religious exercise without compel-
ling justification;
(4) in Employment Div. v. Smith, 494 U.S. 872 (1990) the Supreme Court virtually
eliminated the requirement that the government justify burdens on religious exer-
cise imposed by laws neutral toward religion;
(5) the compelling interest test as set forth in prior Federal court rulings is a worka-
ble test for striking sensible balances between religious liberty and competing prior
governmental interests.
(b) PURPOSES. - The purposes of this Act are -
(1) to restore the compelling interest test as set forth in Sherbert v. Verner, 374 U.S.
398 (1963) and Wisconsin v. Yoder, 406 U.S. 205 (1972) and to guarantee its applica-
tion in all cases where free exercise of religion is substantially burdened; and
(2) to provide a claim or defense to persons whose religious exercise is substantially
burdened by government.

218. Religious Freedom Restoration Act of 1993 § 3 107 Stat. at 1489. The Act's
language reflects the rationale of Justice Blackmun's dissenting opinion in Church of
Lukumi regarding the compelling state interest/least restrictive alternative jurispru-
dential framework. See Church of Lukumi, 113 S. Ct. at 2250.

Section three of the Act states:
(a) IN GENERAL. - Government shall not substantially burden a
person's exercise of religion even if the burden results from a rule of
general applicability, except as provided in subsection (b).
(b) EXCEPTION. - Government may substantially burden a per-
son's exercise of religion only if it demonstrates that application of the
burden to the person -
(1) is in furtherance of a compelling governmental interest;
(2) is the least restrictive means of furthering that compelling govern-
mental interest.
(c) JUDICIAL RELIEF. - A person whose religious exercise has
been burdened in violation of this section may assert that violation as
a claim or defense in a judicial proceeding and obtain appropriate re-
lief against a government. Standing to assert a claim or defense under
this section shall be governed by the general rules of standing under
Article III of the Constitution.

Religious Freedom Restoration Act § 3 107 Stat. at 1488-89.
219. Religious Freedom Restoration Act §§ 2(b), 3(c), 107 Stat. at 1489. The Act

raises a number of issues which fall outside the scope of this article. For example,
the Act fails to define what Section 3(a) means by the term "substantially burden."
Similarly, the Act requires the government to demonstrate a compelling state inter-
est and that it has used the least restrictive alternative. The Act says that "demon-
strates means meets the burden of going forward with the evidence and of
persuasion.. ." Religious Freedom Restoration Act § 5(3), 107 Stat. at 1489. How-
ever, the Act does not say what the state's burden is; for example, a preponderance
of the evidence or clear and convincing evidence. Further, the definition of exercise
of religion is circular: "the term 'exercise of religion' means the exercise of religion
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to give greater protection to the rights of religious believers to
express themselves. It is unclear where the rights of such individ-
uals must yield to those of others who wish to be free from evan-
gelistic encouragement.

IV. CRITICAL REFLECTIONS

India's history extending over 4500 years has been marked
by periods of religious tolerance and periods of great religious
conflict. Within memory, thousands of people were killed during
the partition of the nation, and more recently many hundreds
died during the aftermath of the assassinations of Indira and
Rajiv Gandhi. At the end of 1992, a national tragedy of huge
proportions unfolded in the aftermath of the demolition of a
Muslim mosque in Ayodhya.220

In these circumstances, the restrictive approach of the In-
dian Constitution and courts toward the practice of religious be-
liefs is understandable and perhaps a prudent policy to follow, at
least for the near future. Nonetheless, there are palpable costs
incurred when restricting individual freedom of worship. For ex-
ample, society as a whole suffers from the curtailment of individ-
ual liberty when the state limits freedom to act fully in accord
with one's most deeply held beliefs. For some missionary reli-
gions like Christianity, sharing the good news is a part of living
out one's faith - whether through one-to-one personal testi-
mony, literature distribution, attempting to live an exemplary
life, or other modes of communication. The costs of state restric-
tion on religious practices, the rights of members of society to be
left alone, and the benefits of promoting national order must be
balanced.

In light of recent history one wonders whether India's legal
approach can possibly promote religious tolerance. The state can
regulate religious expression almost at will. Accordingly, one
wonders whether the constitutional preference for public order
over individual religious expression is in the best interests of the
Indian state from a long-term public policy perspective. 221

America's history in comparison is quite brief and fortu-
nately not as burdened and bludgeoned by physically violent reli-
gious warfare. Until recently the courts seemed intent on
upholding the individual's claim to freely exercise her religion

under the First Amendment to the Constitution." To say that free exercise means
free exercise under the First Amendment is most unilluminating. In short, the
courts will have to give these debatable phrases meaning. Hopefully, individual lib-
erty will be protected.

220. See supra notes 2-3.
221. Dhavan, supra note 1, passim.
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against all but the most compelling state interests.222 However,
the U.S. Supreme Court has adopted flexible standards for deter-
mining a law's general applicability, neutrality, and reasonable-
ness. Such standards implicitly require judicial consideration of
whether the government's regulation is for the public's health,
safety, or welfare. If the laws seek to promote such public poli-
cies, courts must decide whether the government has reasonably
regulated the individual's religious activity. Or to state the query
in Indian jurisprudential terms, the judicial outcome tends to
turn on maintaining public order.

This hermeneutical approach places secondary importance
upon protecting individual liberty against governmental intru-
sion. The presumption is in favor of upholding the governmental
regulation against private autonomy. Some constitutional theo-
rists have argued that the U.S. Constitution creates a government
of limited powers while preserving a broad scope of individual
autonomy.223 The Supreme Court, by presuming that the gov-

222. This is in accord with the First and Fourteenth Amendments' proscriptions
that Congress and the States "shall make no law... prohibiting the free exercise of
religion."

223. Professor Tribe calls this vision of limited government "Model I" of consti-
tutional law. TRIBE, supra note 1, at 2. Tribe described this model as follows:

In this first model, the centralized accumulation of power in any man
or single group of men meant tyranny; the division and separation of
powers, both vertically (along the axis of federal, state and local au-
thority) and horizontally (along the axis of legislative, executive, and
judicial authority ) meant liberty. It was thus essential that no depart-
ment, branch, or level of government be empowered to achieve domi-
nance on its own. If the legislature would punish, it must enlist the
cooperation of the other branches-the executive to prosecute, the judi-
cial to try and convict. So too with each other center of governmental
power: exercising the mix of functions delegated to it by the people in
the social compact that was the Constitution, each power center would
remain dependent upon the others for the final efficacy of its social
designs.

Id. at 2-3.
This view of limited government is reflected in writings of theorists like Alexan-

der Hamilton who went so far as to contend that it was not a good idea to include a
bill of rights in the Constitution because:

[t]hey would contain various exceptions to powers which are not
granted; and, on this very account, would afford a colorable pretext to
claim more than were granted. For why declare that things shall not
be done which there is no power to do? Why, for instance, should it
be said that the liberty of the press shall not be restrained, when no
power is given by which restrictions may be imposed? I will not con-
tend that such a provision would confer a regulating power; but it...
would furnish, to men disposed to usurp, a plausible pretense for
claiming that power. They might urge ... that the Constitution ought
not to be charged with the absurdity of providing against the abuse of
an authority which was not given, and that the provision against re-
straining the liberty of the press afforded a clear implication that a
power to prescribe proper regulations concerning it was intended to be
vested in the national government.
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ernment has not abridged individual freedom, risks turning the
limited government notion of American constitutional law up-
side down. For example, a broad reading of Church of Lukumi
would suggest that governmental regulation of religion may pass
constitutional scrutiny simply by appearing to be neutral and
generally applicable. However, because the Court interpreted its
neutrality and general applicability tenets to embrace both facial
and substantive fairness, such a result is less likely.

A flexible standard of judicial review broadens the scope of
judicial power. Concepts like reasonableness, general applicabil-
ity, and neutrality widen the sphere for judicial resolution be-
tween citizen and government. If the courts are predisposed to
side with government, however, increased judicial oversight from
the standpoint of protecting individual freedom is not necessarily
reassuring.

Finally, the reasoning of the Heffron and Lee I majorities
supports state statutes designed to nip public disorder mischief in
the bud. However, the judiciary's view that public discussion of
religion inevitably leads to social chaos is problematic at best.224

Social tensions are inevitable within a large and increasingly di-
verse democracy. Whether the present tenuous U.S. Supreme
Court majority has appropriately drawn the line in the constitu-
tional sand is debatable. The rough and tumble environment of
large metropolitan airport terminals seems like rocky soil for the
growth of such intrusiveness on the part of the government. In
light of the recent Court's decisions, Congress has stepped in and
placed a greater burden upon government to justify its regulation
of individual believers' religious activities.

In sum, the previously discussed cases indicate that Ameri-
can courts are somewhat more protective of the individual's right
to express her religious beliefs to others than is the case in India.
The concern with possible violence due to divergent religious be-
liefs is less pressing for American than for Indian courts because
physical conflicts flowing from differing religious perceptions
have been less intense. In both the United States and India, one
must ask whether in the long run either society can survive as
robust, vibrant democracies if individuals are legally discouraged

THE FEDERALIST No. 84, at 513-14 (Alexander Hamilton) (Clinton Rossitor ed.,
1961).

224. Other opinions of the current U. S. Supreme Court affecting civil liberties
may leave one with a "gut reaction" that because of real or imagined dangers to the
state, the Court believes that the behavior of citizens ought to be tightly controlled
by the state. Such controls manifest themselves even in the exercise of the most
personal activities including worship and expression of sexual intimacy. See, e.g.,
Bowers v. Hardwick, 478 U.S. 186 (1986). Such "state action" might make political
philosophers like John Locke most restless in their "long sleep."
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from talking with one another about personal beliefs that, to
many of them, matter most.
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APPENDIX

"Form A"
(See Rule 3 (2))

Intimation regarding conversion from one religious faith to
another.

To
The District Magistrate,
District
Madhya Pradesh.

Sir,
I having performed the necessary ceremony for conversion

as a religious priest/having taken part in the conversion cere-
mony of Shri s/o r/o

from religious faith, do hereby,
give intimation of the conversion as required by sub-section (1)
of Section 5 of the Madhya Pradesh Dharma Swatantrya Ad-
hiniyam, 1968 (No. 27 of 1968) as follows: -

1. Name of the person converted
2. Name of the father of the person converted

3. Address of the person converted in
House No. Ward No.
Mohalla Village
Tah District

4. Age
5. Sex
6. Occupation and monthly income of the persons con-

verted
7. Whether married or unmarried
8. Name of persons, if any, dependent upon the person

converted
9. If a minor, name and full address of the guardian, if any

10. Whether belongs to Scheduled Caste or Scheduled
Tribe and if so, particulars of such Caste or Tribe

Name of the place where the conversion ceremony has
11. taken place with full details

House No. Ward No.
Mohalla Village
Tah District

12. Date of conversion
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13. Name of person who has performed the conversion
ceremony and his address

14. Names of at least two persons other than priest/the per-
son giving intimation present at the conversion cere-
mony

Signature of the religious
Priest/the person taking part in
the conversion ceremony.

VERIFICATION.

I, the undersigned do hereby declare that what is stated
above is true to the best of my knowledge and belief.
Place

Signature
Date


