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Abstract:

The conventional wisdom about the Australian Constitution
is that it neither says what it means, nor means what it says. The
gap between language and meaning is starkest in the sections on
executive power, in which, according to a universally accepted
view of what the constitutional framers intended to create, the
explicit language vesting all executive power in the Governor-
General is supplanted by the conventions of responsible govern-
ment. One consequence of this divergence between language
and practice is that constitutional interpretation normally re-
quires a series of finesses, in which much of the text is read out of
the document entirely. We argue that this conventional view is
incorrect, in that during periods of high conflict, especially during
the 1975 crisis in which the Governor General dismissed the
Prime Minister under disputed circumstances, the Constitution
turns out to mean precisely what it says. The Constitution, as a
result, does not serve the vital function of channeling and resolv-
ing political conflict according to established rules. Instead, the
Constitution itself serves as a weapon of political conflict, intensi-
fying political disagreements to the detriment of legitimacy and
stability. The tensions at the root of the 1975 crisis remain un-
resolved. This is the first of two articles that explore the provoc-
ative proposition that in some meaningful sense Australia has no
constitution. Since there is a well-known document called the
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Constitution of Australia, this statement requires some explana-
tion. Our basic claim is that in order to be reasonably described
as based on a “genuine” rather than merely a “putative” consti-
tution, there are certain basic functions and certain basic struc-
tural elements that are required. We argue that Australia’s
Constitution fails to satisfy these criteria in crucial ways. Ulti-
mately, we conclude that there is a meaningful sense in which the
answer to the question “Does Australia Have A Constitution” is
“no.”

The definitions and descriptions that follow are intended to
be helpful in organizing the discussion, not to present a novel or
contentious theory of constitutional philosophy. Functionally, a
constitution serves some combination of two distinct and comple-
mentary roles. First, there is what we refer to as the “powers
constitution.” A powers constitution is a charter of government
that establishes the powers of governmental institutions and the
processes for resolving political disagreement. This latter aspect
of a powers constitution receives less attention than it should.
Beyond establishing the structure of government and limits on
governmental powers, a constitution serves the vital purpose of
managing political conflict and channeling disagreements. A be-
lief in the legitimacy of a constitutional mechanism for conflict
resolution creates incentives among political minorities — unsuc-
cessful candidates or parties, legislative coalitions or interest
groups that fail to achieve their goals — to accept undesirable out-
comes. At a minimum, then, a powers constitution establishes
government institutions endowed with legitimate authority, and
creates procedures for resolving disagreements.! The second ele-
ment of a constitution is what we call a “rights constitution.” A
rights constitution defines the limits of the authority that the
powers constitution describes, usually, but not necessarily, by de-
fining a set of “rights.” These two elements are the essential de-
fining functions of any genuine constitution. It is also the case
that a constitution is required to contain the highest law, so that
it is understood that contrary ordinary legislation or actions by
state actors are invalid. None of these are elements that depend
on any particular constitutional system or design. A putative
constitution that fails to secure limitations on government pow-

1. The classic work on the Australian Constitution offers this definition: “A
Constitution is a general law or a collection of laws, capable of effective enforce-
ment and binding on every member of the community, including the members of
Government in their private capacity. It is a law which should be couched in wide
and general terms, avoiding minute specifications and details and thus leaving room
for ‘unpredictable emergencies,” and possible and desirable developments.” JoHN
Quick & RoBERT RANDOLPH GARRAN, THE ANNOTATED CONSTITUTION OF THE
AusTRALIAN COMMONWEALTH 314 (1901).
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ers, fails to establish institutional structures for the exercise of
power and the management of political conflict, or lacks the
character of higher law, is, in Giovanni Sartori’s words, a
“sham.”?

The elements of any genuine constitution similarly vary
among different constitutional systems, but basically fall into
three categories. The crucial elements that are identified in the
term “constitution” are constitutional texts, constitutional con-
ventions, and constitutional ethos. A constitution need not be
written, nor need a written constitution be limited to a single au-
thoritative text. However, most, if not all, constitutions include
written texts of one kind or another. Whether these written texts
take the form of a single founding document, a set of documents
recognized to have special authority, or special legislation en-
acted in order to formalize constitutional understandings, consti-
tutional theorists frequently argue that there are specific
consequences that flow from the written nature of a constitution.

In addition, most, if not all, constitutional systems depend
on recognized principles of political and legal practice that are
treated as having the authority of higher law. These so called
conventions need not be enforceable by any particular set of in-
stitutional actors, such as courts, so long as they are understood
to be binding on a set of relevant political actors. Where conven-
tions are viewed as binding but not enforceable, the sanction for
their violation is essentially political: the loss of the claim to le-
gitimacy. The idea that a constitution implies the assertion of a
claim to legitimacy, finally, points to the third element of a genu-
ine constitution: what we will call a “constitutional ethos.” By
ethos we mean widely held beliefs that provide the basis for ac-
cepting the constitutional order as legitimate. “What is really in-
teresting about any constitution,” writes Australian legal scholar
Greg Craven, is “its principled case for obedience.”® A constitu-
tional ethos is a doctrine or philosophy that describes a set of
reasons that are taken to be persuasive for the legitimacy of a
constitutional system of powers and rights. This concept of a
constitutional ethos is not far from Hans Kelsen’s famous appeal

2. Giovanni Sartori, Constitutionalism: A Preliminary Discussion, 56 Am. PoL.
Sci. Rev. 853, 861 (1962). An example of such a sham constitution would include
any of the constitutions of the Soviet Union. These instruments failed to serve ei-
ther of the basic functions that we have identified: they neither established limita-
tions on the powers of the state nor provided institutional structures for the
expression of political conflict. Instead, the Soviet constitutions were themselves
instruments of the Communist Party. See generally AryeHn L. UNGER, CONSTITU-
TIONAL DEVELOPMENT IN THE USSR: A GUIDE TO THE SOVIET CONSTITUTIONS
(1981).

3. GRrReG CrRAVEN, CONVERSATIONS WITH THE CONSTITUTION 19 (2004).
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to a Grundnorm.* James Madison’s famous warning about
“parchment barriers” is relevant here, as a constitution that is
not supported by a constitutional ethos is either an empty for-
mality or nothing more than an edict by a party with the power to
impose its will. In such a putative constitution there is no claim
to “legitimacy,” only the articulation of a command; by contrast,
a genuine constitution is essentially involved in a project of polit-
ical legitimization.5

The relationships among texts, conventions, and ethos iden-
tify different forms of constitutional systems. In the British
Westminster system, there are a series of foundational texts — the
Magna Carta, Declaration of Rights of 1689, the Treaty of Unity
of 1702 — but by far the bulk of the rules and principles that de-
fine the system of British constitutionalism consist of unwritten
conventions. These include both parliamentary supremacy and
principles of government that are understood to be mandatory
upon members of Parliament, although the latter do not allow
for enforcement by any outside authority such as courts. In Al-
bert Venn Dicey’s classic description,

The rule[s] which make up constitutional law, as the term

is used in England, include two sets of principles or maxims of

a totally distinct character. The one set of rules are in the

strictest sense ‘laws,” since they are rules which . . . are en-

forced by the Courts . . . The other set of rules consist of con-

ventions, understandings, habits, or practices which, though

they may regulate the conduct of the several members of the

sovereign power . . . are not in reality laws at all since they are

not enforced by the Courts.%

Furthermore, by ancient tradition and understanding, these
conventions are taken to express concepts rooted in common law
tradition as well as historical practice.” “From the seventeenth

4. Hans KELSEN, GENERAL THEORY OF Law AND StaTeE 111 (Anders
Wedberg trans., 1945)

5. One example of a putative constitution of this kind might be the Japanese
Constitution that was imposed by the American occupation authorities after World
War II. Over time, a Japanese constitutional ethos developed around that instru-
ment, with the result that today there is lively debate in Japan over the extent to
which the Japanese constitutional text accurately expresses the Japanese constitu-
tional ethos. It has also been argued that the effort to create and implement a
constitution for Iraq following the ouster of Saddam Hussein from power reflects
the problems of a constitutional text unconnected to a constitutional ethos. See, e.g.,
NoaH FELDMAN, WHAT WE OWE IraQ: WAR AND THE ETHICS OF NAaTION BUILD-
ING 70-1 (2004).

6. A.V.DiceY, INTRODUCTION TO THE STUDY OF THE LAW OF THE CONSTITU-
TION 23 (7th ed. 1908). See generally id. ch. 14.

7. The description of constitutional conventions is separate from the tradition
of common law constitutionalism, which comes into play more prominently in the
context of discussions of rights. See generally JEFFREY GOLDSWORTHY, THE SOVER-
EIGNTY OF PARLIAMENT: HiSTORY AND PHiLOsOpHY (2001); GEOFFREY MAR.
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century until today,” writes Jeffrey Goldsworthy, “mainstream
British constitutional thought has held that Parliament is both
legally sovereign and subject to customary restraints.”®

In the American system, by contrast, the “Constitution of
the United States” refers to a single specific text that is the
source of the legitimate powers of the national government and
defines the limits of the powers of government at all levels, en-
forced through a robust practice of judicial review. The meaning
of that text is informed by conventions — separation of powers,
enumerated powers, “Our Federalism,” and the commitment to
textualism itself — that are not mentioned explicitly in the text
but are nonetheless taken to be authoritative guides to its inter-
pretation. These conventions, in turn, are based on appeals to
an underlying ethos whose elements include a mistrust of concen-
trated power and a belief in popular sovereignty and representa-
tive democracy. As these comments suggest, conventions often
function as the carriers of ethos in the interpretation of a text or
in disputes over practice. It is arguably the case that all constitu-

sHALL, ConsTITUTIONAL CoONVENTIONS: THE RuULEs AND ForMs oF PoriTicAL
ACCOUNTABILITY (1984).

8. GOLDWORTHY, supra note 7, at 190. For a discussion of customary law as a
check on the power of the state in earlier periods, see Quentin Skinner’s description
of the concept of la police in 16th century France. QUENTIN SKINNER, FouNDA-
TIONS OF MODERN PoviticaL THouGHT 260-61 (1978).

9. One of the most interesting and famous examples of the effects of conven-
tion on American constitutionalism concerns the NinthAmendment and the judicial
convention of textualism in the context of the American rights constitution. The
Ninth Amendment states that “the enumeration of rights . . .shall not be construed
to disparage others retained by the People.” U.S. ConsT. amend. IX. The provision
is famously unclear as to what rights it is meant, or should be understood, to guaran-
tee - Judge Robert H. Bork once analogized the Ninth Amendment to an inkblot —
but at a minimum, the rule seems to unambiguously exclude any argument for any
kind of strict textualism in the application of the rights constitution. Nomination of
Robert H. Bork to be Associate Justice of the Supreme Court of the United Staets:
Hearings Before the S. Comm. on the Judiciary, 100th Cong. 224 (1987) (statement of
Judge Robert H. Bork). Despite the existence of this provision, American courts
have relied on the written text as the sole source of enforceable constitutional rights;
remarkably, no U.S. Supreme Court case has ever been decided on the basis of the
authority of the Ninth Amendment. Kurt T. Lash, The Lost Jurisprudence of the
Ninth Amendment, 83 TEx. L.REv 597, 599 n. 2 (2005) (citing Knowlton H. Kelsey,
The Ninth Amendment of the Federal Constitution, 11 Inp. L.J. 309, 319 (1936) (not-
ing that “[t]here seems to be no case that decides the scope of the Ninth Amend-
ment even in part” and that when the Ninth is mentioned “it is either grouped with
the Tenth Amendment in decisions based upon or involving the latter, and hence
concerning reservation or denial of power, or it is merely classified as one of the first
ten which are held to be limitations on national and not state power” and concluding
that “[n]o case has been found that uses the Ninth Amendment as the basis for the
assertion or vindication of a Right”)). Whatever else this may say about American
constitutionalism, it is the clearest possible expression of the power of convention; in
this case, a judicial convention of textualism guides the interpretation and applica-
tion of the text’s provisions to the point of rendering one of the ten elements of the
Bill of Rights a nullity.
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tions depend on a combination of written texts and conventions;
only the balance between these two forms of expression varies.
The differences between the British and American systems iden-
tify two basically differing models of constitutionalism. Nonethe-
less, both models feature a basic unity among text, convention,
and ethos, and each provides both a powers and a rights
constitution.

The Australian constitutional model combines elements of
the British and American versions in what has been alternatively
described as a “compound republic”? or a “Washminister” form
of government.’ Our argument that Australia does not have a
genuine powers constitution is based on the claim that the at-
tempt to combine two different forms of constitutionalism has
resulted in a situation in which there is a fundamental discontinu-
ity between the text, on the one hand, and conventions and ethos
on the other. In our second article we argue that in the case of
Australia’s rights constitution, there is a different point of discon-
tinuity. In that case, the inconsistency is between the text and
conventions, on the one hand, and the underlying ethos on the
other. The chart below indicates the basic structure of the argu-
ments of each article.

Australia’s Powers Constitution Australia’s Rights Constitution
Text Convention Text Ethos
Ethos Convention

In the present article we focus on Australia’s powers consti-
tution. However, the crucial point is the assertion that in both
Australia’s powers constitution and its rights constitution there
are fundamental discontinuities among constitutional text, con-
vention, and ethos.

As the diagram above suggests, we will argue that Austra-
lia’s powers constitution is essentially split in two by a fundamen-
tal discontinuity between text and convention. The problem is
not simply that the text fails to describe many of the central ele-
ments of government structure, as in the British system, but that
on crucial aspects of governmental organization and authoriza-
tion, constitutional language has nothing to do with how power is
actually exercised; that is, the text of the Constitution creates
structures that directly conflict with actual practices. This pattern
is most apparent with the provisions related to executive power.

10. For an excellent review and analysis of the literature on Australia’s mixed
constitutional system, see Graham Maddox, Australian Democracy and the Com-
pound Republic, 73 Pac. AFF. 193 (2000). See also BRIAN GALLIGAN, A FEDERAL
REPUBLIC: AUSTRALIA’S CONSTITUTIONAL SYSTEM OF GOVERNMENT (1995).

11. Elaine Thompson, A Washminster Republic, in WE, THE PEOPLE 91, 97
(Geroge Winterton, ed. 1994).
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Constitutionally, the executive power is exclusively vested in a
Governor-General, who on paper has a breathtaking range of
powers as Head of State. In practice, however, it is the Prime
Minister who functions as chief executive while the Governor-
General is ordinarily a powerless figurehead. Yet the constitu-
tional text makes no mention of the Prime Minister. The gap
between constitutional theory and practice is filled by a series of
conventions that determine the way in which authority is ordina-
rily exercised. Chief among these is the convention of responsi-
ble government, in which ministers are accountable to
parliamentary majorities.'> The conventional wisdom is that po-
litical conflict is managed by consensus, in which the main politi-
cal actors agree upon the basic principles that constrain their
day-to-day activity.

The conventional wisdom about the Australian powers con-
stitution, in other words, is that the text does not mean what it
says and does not say what it means.’® Our position is that this
received wisdom fails to capture - indeed, effectively disguises —
the full scope of contradiction at the core of Australian constitu-
tionalism. The problem is not that the Constitution does not
mean what it says. It is, rather, that in the few times when the
Constitution has been put to the test of a political crisis, such as
the 1975 dismissal, it turned out to mean precisely what it said.
As a result, the Australian Constitution failed to mitigate or
channel political disagreement. At a time when the constitution
should have served as a stabilizing force, it was instead used to
amplify political conflict and decimate the conventions that had
emerged over time as universally understood elements of politi-
cal practice.

The gap between what the Constitution says and what it is
taken to mean, and the difference between how the constitution
is widely ignored during routine times but is occasionally en-
forced literally, raise fundamental questions about the nature of
Australian constitutionalism: What are the consequences, for
theory and practice, of attempting to combine a written constitu-

12. “In the history of a Constitution there grow in association with it, and
springing from its generalities, certain customs and practices, which cannot be ex-
actly termed laws, strictly so called. These customs and practices generally related
to matters which by the letter of the Constitution are left to the discretion of some
member or branch of the sovereign body. In time, owing to political influences and
considerations, these discretionary powers are exercised in a certain manner; and
hence arise what have been described as ‘understandings and conventions’ of the
Constitution, distinguishable from the positive law of the Constitution.” Quick &
GARRAN, supra note 1, at 314.

13. Bach, notably, describes the language as “remarkably incomplete and mis-
leading, and deliberately s0.” STANLEY BAcH, PLATYPUS AND PARLIAMENT: THE
AUSTRALIAN SENATE IN THEORY AND PRACTICE 7 (2003).
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tional text with directly contradictory constitutional conventions?
How do we determine what parts of the Constitution should be
read literally, and the circumstances in which the text should
trump convention? Ultimately, we conclude, there is an irrecon-
cilable tension at the center of the Australian model of
constitutionalism.

Our argument proceeds in three parts. In section I, we set
out the basic features of Australian constitutional theory and
practice. In section II, we analyze the 1975 dismissal, which
arose precisely because of this direct conflict between convention
and constitutional text. In Section III, we consider the implica-
tions of these constitutional contradictions.

I. THE AUSTRALIAN CONSTITUTIONAL SYSTEM
A. Tue TexTt AND ITS PROVISIONS

Australia’s written constitution was the product of a decade
of negotiation carried out by several constitutional conventions
and a series of public referenda held in 1898 and 1899. In 1900,
the British Parliament approved the constitution, and Australia
became a self-governing member of the British commonwealth.
However, the path to full sovereignty was longer: in 1942, the
Statute of Westminster Adoption Act removed the UK Parlia-
ment’s authority to legislate on behalf of the Commonwealth.
Australia is generally considered to have become fully indepen-
dent soon after, although the precise date is uncertain.'#

Constitutionally, Australia is a federal republic which com-
bines parliamentary features with those of a traditional separa-
tion-of-powers system. It has a bicameral legislature, a federal
structure with both national and state governments, and an inde-
pendent judiciary with the power of judicial review.!> In prac-
tice, Australia operates under the convention of “responsible
government,” in which the majority in the House chooses the ex-
ecutive government comprised of members of Parliament and
headed by a Prime Minister, who serves as long as he or she has
the confidence of a majority of the lower House. The federal
relationships, based on the U.S. and. to a lesser extent, Canadian

14. R.D. Lumb, The Bicentenary of Australian Constitutionalism: The Evolution
of Rules of Constitutional Change, 15 U. QUEENSLAND L.J. 3 (1988).

15. See generally A.H. BIRCH, REPRESENTATIVE AND RESPONSIBLE GOVERN-
MENT: AN Essay on THE BriTisH CoNsTITUTION (1964). The British model of re-
sponsible government was independently adopted by all eight of the Australian
colonies between 1850 and 1900, and provides a critical background understanding
to the development of the Australian constitutional in 1902. Section 64 of the Aus-
tralian Constitution provides that ministers of government shall be appointed by and
serve at the pleasure of the Governor-General, and that all such ministers shall be
members of the Federal Executive Council (the cabinet) and of Parliament.
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experiences, featured elements of divided authority and state
representation in the national senate that from the beginning
stood as counterweights to the strong central government.

The structure of the Australian constitutional text parallels
that of the United States. Chapter I vests the legislative power in
a bicameral Parliament, with a lower House based on propor-
tional representation and a Senate that gives each state equal
representation.’® Much like Article I, Section 8 of the U.S. Con-
stitution, section 51 of the Australian Constitution specifies in
great detail the powers of Parliament using a combination of ex-
plicit powers — over trade, finance, external affairs, immigration —
and broad implied grants that suggest the outlines of British par-
liamentary supremacy.!” The Senate, unlike the British House of
Lords, has substantive legislative power, with authority
equivalent to the House in all instances except over revenue or
appropriations bills, where it has the power to approve or reject,
but not amend, House legislation.

Chapter II describes the executive government, to be dis-
cussed below, and Chapter III the Judiciary. Chapter IV deals
with the financial aspects of the national government, including
matters related to tariffs, trade, and public debts. The powers of
the states, and admission of new states into the commonwealth,
are addressed in Chapters V and VI. The remaining language
deals with the amendment process and the location of the na-
tional government. The latter was an issue of some contention
between the two largest cities, Sydney and Melbourne, and the
Constitution adopted an explicit compromise, specifying that the
capital must be at least 100 miles from Sydney.'8

16. Each state elects twelve Senators, and is guaranteed at least six under the
Constitution. The Northern Territory and Australian Capital Territory each elects
two Senators.

17. Subsections xxxvi through xxxix give Parliament wide authority to address
matters referred to it by state governments, matters identified but left unresolved in
the Constitution itself, and “matters incidental to the execution of any power”
vested in Parliament. Subsection xxxviii grants power to “exercise within the Com-
monwealth, at the request or with the concurrence of the Parliaments of all the
States directly concerned, of any power which can at the establishment of this Con-
stitution be exercised only by the Parliament of the United Kingdom or by the Fed-
eral Council of Australasia,” a formulation that makes the federalist elements of the
constitutional system appear as a check on the otherwise potentially unlimited ex-
pansion of the powers of the national government, and even that limitation is explic-
itly subject to exception where the governments of the states involved raise no
objection. This is obviously in sharp contrast to the much stricter, judicially enforce-
able version of federalism that characterizes American constitutionalism.

18. One element of Australia’s constitution that is not discussed in this article is
the relationship with Great Britain. Prior to the Australia Acts of 1986, the British
Parliament was authorized to promulgate laws binding on the Australian states, and
certain classes of constitutional dispute could be appealed from the Australian High
Court to the Privy Council. The Acts of 1986 by the British, Australian, and Austra-
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B. THE TeExT AND THE GOVERNMENTAL STRUCTURE

The main question in Australian constitutional history is
how the actual structure of the national government can be de-
rived from constitutional provisions that make no mention of key
institutions. On the one hand, the basic elements of representa-
tive government are there: both a freely elected legislature and
an independent judiciary. But on many other aspects of national
government, the constitution is either completely silent, or it ex-
plicitly describes a system very different than what actually ex-
ists. Commentators have long recognized tensions among these
different elements. Even the Framers themselves expressed skep-
ticism as to whether all of the elements of government structure
not organic to Great Britain — federalism, bicameralism, the ref-
erendum - could be merged with responsible government. Alas-
tair Davidson describes the Australian Constitution as “so full of
contradictions and ambiguities that it must inevitably end up be-
ing the object of dispute as to meaning.”'® The concern that the
different elements of the constitutional system might not be com-
mensurate appeared repeatedly in the convention debate. As
Edmund Barton famously put it on the last day of debate in 1898,
“[m]uch more truly than it can be said that federation might kill
responsible government, or that responsible government might
kill federation, it can be said that the referendum might kill re-
sponsible government.”20

The inconsistencies are most pronounced in the constitu-
tional provisions relating to the executive. By the terms of the
Constitution, Australia remains a Constitutional Monarchy. A
textual reading of the Constitution finds no ambiguity in the for-
mal constitutional vestments of executive power. Sections 61-70
vest all of the executive power in a Governor-General, who oper-
ates as the Queen’s representative. In the exercise of most of
those powers, the Governor-General is advised by a Federal Ex-
ecutive Council, whose members he chooses and who serve at his
pleasure. The Governor-General is the Commander in Chief of
the military, and is also empowered to create administrative de-

lian state parliaments dissolved the authority of the British Parliament to legislate
for Australia and limited appeals from the High Court to the Privy Council to hypo-
thetical cases in which the High Court chose to voluntarily grant permission, some-
thing that has never happened in the intervening twenty-plus years. See A.D. Watts,
The Australia Act 1986, 36 INT'L & Comp. L.Q. 132, 132-39 (1987).

19. ALASTAIR DAvIDSON, THE INVISIBLE STATE: THE FORMATION OF THE
AUSTRALIAN STATE 1788-1901 238 (1991).

20. OrFiciaAL RECORD OF THE DEBATES OF THE AUSTRALASIAN FEDERAL
CONVENTION, 3rd Sess. 2470 (Mar. 17, 1898) (statement of Edmund Barton, repre-
sentative from New South Wales), available at http://parlinfoweb.aph.gov.au/piweb/
Repository/Constitution/ConCon/18980317.doc.
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partments and appoint their heads. In carrying out his powers,
the Governor-General “shall act with the advice of the executive
council.” The Governor-General’s assent, on behalf of the
Queen, is required for any act of Parliament to become law.

The reality, of course, is quite different. In practice, the ex-
ecutive power sections of the constitution — sections 61 through
70 — are ordinarily read out of the document almost entirely.2!
The Governor-General is a figurehead who barely registers in
the public consciousness.?? Instead, power is exercised through a
number of extraconstitutional conventions: the majority party or
coalition in the House of Representatives sets up the executive
government, in which a Prime Minister governs through the Cab-
inet. The government remains in power unless it loses the confi-
dence of the lower House. The Commander-in-Chief
designation is titular, and does not confer any substantive power;
the armed services answer to the Minister of Defense. Whatever
the language says, “the practical result,” write Quick and Garran,
“is that the Executive power is placed in the hands of a Parlia-
mentary Committee, called the Cabinet, and the real head of the
Executive is not the Queen but the Chairman of the Cabinet, or
in other words the Prime Minister.”23

A cabinet answerable to an elected Parliament is the central
element of Australia’s system of national government. It is also
the essence of responsible government, which is taken as the sine
qua non of Australian constitutionalism: it is what the Founders
were familiar with in the colonial context, it is what they in-
tended to implement in Australia, it is what knits the constitution
together into a sensible whole, and it has always been taken as a
given by judicial doctrine. The historical record leaves little
doubt as to the original meaning that was intended in this regard.
Winterton writes, “[T]he great majority of the delegates to the
Federal Conventions intended to establish in the commonwealth
responsible government under the Crown. This is not a matter of
conjecture, or even implication; on countless occasions they af-
firmed their intention to implement responsible government.”24
The discussion at the constitutional conventions of the 1890s con-

21. The one exception is the third clause of Section 64, which specifies that no
Ministers shall hold office for more than three months unless they are (or become) a
member of the House or Senate.

22. In a November 2006 Newspoll, only 14% of Australians could name the
current Governor-General, Michael Jeffrey. Eighty-one percent of respondents
didn’t even take a guess. Newspoll Market Research, To the Best of Your Knowi-
edge, What is the name of the current Governor-General? (Nov. 2006), available at
http://www.newspoll.com.au/image_uploads/1105%20governor%20general.pdf.

23. Quick & GARRAN, supra note 1, at 703.

24. GEORGE WINTERTON, PARLIAMENT, THE EXECUTIVE, AND THE GOVER-
NOR-GENERAL: A CONSTITUTIONAL ANALYsIS 71 (1983).
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tained hundreds of explicit mentions of the principle, and the
Founders’ intentions are quite clear. In the Engineers Case> a
landmark 1920 High Court decision that set the tone of constitu-
tional interpretation for the next 70 years, the main decision
stated, simply, that the Australian Constitution was “permeated
with the principle of responsible government.”

Yet, as is also widely known, this is not what the Constitu-
tion says. The document never mentions responsible govern-
ment, an office called “Prime Minister,” government
accountability to either the House or Senate, or any of the other
characteristics of responsible government. Nonetheless, all of
these are understood to be central to the constitution’s meaning.
As we note elsewhere, a common rationalization of this gap is
that the Constitution itself forms only part of the government’s
foundational charter, and the practices that comprise the day to
day activities of government are merely the application of what
the text really means.

This gap between what the Constitution says and what it is
taken to mean is the most commonly identified problem in Aus-
tralian constitutionalism. It may seem pointless to revisit a set-
tled debate.26 But the interpretive task is still useful, as the
process by which responsible government is read into the Consti-
tution has consequences for other aspects of constitutional doc-
trine. There is an extensive conventional wisdom about what the
Framers were trying to implement, and why they chose not to
express their intentions more directly. Our intention is not to
challenge the accuracy of this received knowledge, but rather to
explore its implications.

Fitting the reality of government operation within the consti-
tutional language is a challenge. Relying on convention in areas
of constitutional silence, or even when convention conflicts with
constitutional language, is an untenable strategy. It will not do to
openly admit that entire sections of the constitution are irrele-
vant, for that raises the question of what other constitutional pro-
visions should give way in a case of conflict with conventions, or
what method determines which provisions mean what they say
and which do not.2?” Once this gate is opened, the Constitution
ceases to have status as a precedential document, and therefore

25. Amalgamated Soc’y of Eng’rs v. Adelaide Steamship Co. (1920) 28 C.L.R.
129, 147 (Austl.).

26. The classic statement is the 1901 treatise by Quick & GARRAN, supra note
1. A more recent treatment is in L.J.M. Cooray, CONVENTIONS, THE AUSTRALIAN
CoNSTITUTION AND THE FUTURE (1979).

27. “If everyone accepts that the authors meant for the Constitution to say one
thing but mean another with respect to executive power, why should their words be
read literally with respect to legislative power?” BacH, supra note 13, at 100.
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loses its basic character as a constitution. If there is no limit to
what else the Courts or convention could inactivate, the very
foundation of stable constitutionalism begins to crack.

The difficulty, then, is justifying responsible government as a
constitutionally valid practice within the confines of a defensible
interpretive method. In many ways, Australian constitutional
theory reverses the traditional method, in which the allowable
practices of government derive from constitutional theory, which
is itself a function of the text. Here, constitutional theory makes
sense only when it is viewed through the lens of practice.

The standard explanation for the absence of textual refer-
ences to responsible government is twofold: first, that the Fram-
ers intended to establish the basic outlines of government while
allowing specific practices to evolve; and second, that they con-
sidered responsible government such an obvious part of federa-
tion that there was no need to set it out. These intentionalist
arguments are at the heart of Founder’s Originalism. Robert
Garran, writing in defense of the federation in 1897, spelled out
the rationale:

We must not, however, attempt to fix the present pattern of
responsible government as a thing to be clung to for all time;
we must allow scope for its development — for its being
moulded to fit the political ideas of each successive genera-
tion. Responsible government, as we know it, is a new thing,
and a changing thing; it depends largely upon unwritten rules
which are constantly varying, growing, developing, and the
precise direction of whose development it is impossible to
forecast. To try to crystallize this fluid system into a hard and
fast code of written law would spoil its chief merit; we must be
careful to lay down only the essential principles of popular
government, leaving the details of form as elastic as possible.
Some fundamental principles must be fixed by the Constitu-
tion (subject to a more or less difficult process of amendment);
whilst the great mass of merely accidental, and not essential,
characteristics of government may be left at large, to be con-
trolled from time to time by the Parliament and the will of the
people, as is the case to-day in Great Britain and in every self-
governing British colony.?8

As Garran explained it, the keys to responsible government are:
the existence of a federal executive council appointed by the
Crown; a requirement that council members sit in the lower
House; and the rule that no money can be spent without parlia-
mentary approval. Since all three of these elements are in the
Constitution, the existence of responsible government is, in his
view, explicit. “Upon these [rules] hangs the whole system of

28. RoBERT GARRAN, THE CoOMING COMMONWEALTH: AN AUSTRALIAN
HanpBOOK OF FEDERAL GOVERNMENT 149 (1897).
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parliamentary government, with all its elasticity and adaptability;
and in the Federal Constitution it will be enough to lay these
rules down, and leave the rest to be moulded by circum-
stances.”?® The actual language of the Constitution simply “ste-
reotypes the theory of the British Constitution that the Crown is
the source and fountain of Executive authority, and that every
administrative act must be done by and in the name of the
Crown.”30

There are other possibilities, though, that cast some doubt
about the adequacy of the this conventional wisdom. Garran
himself proposed that the Framers failed to specify governmental
design in the text because, first, they wanted future governments
to be able to work out the meaning of responsible government in
practice, and, second, that everyone would recognize those prin-
ciples as inherent in the few things that were specified. By con-
trast, Winterton concludes that the Framers avoided specifics
because “they were afraid of appearing gauche and uneducated
in British eyes” about the nuances of the Crown’s power.3!
Rather than attempt to describe in the Constitution the actual
powers of the Crown as they existed in 1901, the Framers opted
instead to describe the theory in terms that they expected no one
would take literally.32 Richard Lucy points to the breadth of the
Governor-General’s power as a sign that the framers did not ex-
pect anyone to take them seriously: “[T]he powers the Constitu-
tion gives to the Governor-General seem broad enough to give
the argument that he was never intended to use any of them
some plausibility.”33

Either of these arguments ends by ascribing a very odd posi-
tion to the constitutional framers: the competing positions are ei-
ther that they knew precisely what they were doing but chose not
to express their intentions in the constitution itself, or that they
did not express their intentions in the constitution itself because

29. Id. at 150.

30. Quick & GARRAN, supra note 1, at 702. A second rationalization is that
given the difficulties in combining responsible government with a federal structure -
in particular, rationalizing accountability to the lower House with the state power
enshrined in the Senate — it was the best that could have been expected. So in the
case of the 1975 dismissals, the argument would be that the textual commitment of
authority to the Governor-General was secondary to the understanding that the
Framers intended to create a system of responsible government in which final au-
thority rested with Parliament, precisely the argument that Whitlam himself had
made at the time.

31. WINTERTON, supra note 24, at 3.

32. Id.

33. RicHARD Lucy, THE AuUSTRALIAN FORM OF GOVERNMENT: MODELS IN
DispuTe 221 (2d ed., 1992) (“[T]he powers the Constitution gives to the Governor-
General seem broad enough to give the argument that he was never intended to use
any of them some plausibility.”).
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they were afraid of looking as though they did not know what
they were doing. Given the Founders’ recognition of these ten-
sions, the idea that basic elements of the structure of government
were left out of the text but were nonetheless expected to be
elements of the governing constitutional arrangements is difficult
to credit. '

This observation brings us to the problem of Australian con-
stitutionalism. How can the tradition of interpreting the consti-
tutional text by reference to Founders’ Originalism be squared
with the idea that fundamental elements of constitutional gov-
ernance are left to conventions that take precedence over the
text itself? Conversely, how can fundamental elements of Aus-
tralian constitutionalism be conceived of as securely or clearly
defined if they depend on respect for convention, a respect that
gives way in the face of a sufficiently fierce political conflict as
manifested in the experience of 1975.

The problem becomes more clear when we consider provi-
sions that specify the operations of government, rather than
broad grants of power and their limitations. Consider section 64
of the constitution:

The Governor-General may appoint officers to administer

such departments of State of the Commonwealth as the Gov-

ernor-General may establish. Such Ministers shall hold office
during the pleasure of the Governor-General. They shall be
members of the Federal Executive Council, and shall be the

Queen’s Ministers of State for the Commonwealth. After the

first general election no Minister of State shall hold office for a

longer period than three months unless he or she is a senator

or member of the House of Representatives.

What does it mean? A literal interpretation seems to be that the
power to establish and appoint leaders to executive branch de-
partments rests with the Governor-General, and that all adminis-
trators must be members of Parliament. Instead, this section has
been interpreted as establishing the principle that the govern-
ment, which is composed of Ministers, must have the confidence
of the House of Representatives.?* Can the text support such a
reading? One constitutional scholar notes that “Section 64, un-
like sections in the State Constitution Acts, does not explicitly
recognize a central tenet of the doctrine of responsible govern-
ment, viz, that the Ministry must have the support of the majority
of members in the House of Representatives, nor does it recog-

34. WINTERTON, supra note 24, at 75-6 (“The Framers of the Constitution real-
ized that if Ministers were required to sit in Parliament their responsibility to it
followed automatically.”). Winterton points to remarks by Edmund Barton in the
Adelaide Convention of 1897, that requiring Cabinet members to sit in Parliament
creates “cabinet government responsible to the people.”
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nize the duty of a Ministry defeated at an election to resign. But
it is clear that this is the basis for the formation of a
government.”’3>

And yet, despite the presumed clarity of the Framers’ inten-
tions, the sections that are said to imply ministerial responsibility
are silent on the key question of whether responsibility is to the
House alone. Sections 62 and 64 do not “expressly indicate
whether Ministers are responsible to both Houses of Parliament
or only to the House of Representatives.”3¢ Indeed, there is no
language anywhere in the Constitution that resolves this silence.
Winterton claims that responsibility to the House alone is im-
plied in other sections, which allow the government to continue
to operate even when the Senate has blocked a bill, and which
require all revenue bills to originate in the House. Though the
principle was unstated in the Constitution Acts, “many provi-
sions made sense only on the understanding that ministerial ten-
ure of office would be conditional upon retention of the
confidence of the lower house of the legislature.”3? But the 1975
dismissal established the precedent that the Senate can bring
down a government by blocking supply.

These examples demonstrate the phenomenon of extra-tex-
tual constitutional originalism. That is, an original commitment
to responsible government translates into conventions of consti-
tutional practice that have the force of constitutional require-
ments. Unsurprisingly, these conventions appear less in judicial
discussions of the constitutional text than in political practice, but
they claim no less a connection to the Constitution then the nec-
essarily implied limitations on government power that derive
from the commitments to responsible and representative
government.

In practice, however, the precise definition of conventions —
and the catalogue of which ones are in effect — can confuse even
top government officials. At a 1985 Constitutional Convention
in Brisbane, delegates were presented with a carefully thought-
out list of 18 conventions which were purported to capture most
of the accepted practices of responsible government. In the
course of the debate, though, some delegates challenged the list
as inaccurate, others proposed a series of amendments, and the
motion to approve the list was defeated.® In 2003, the Gover-

35. R.D. Lums, THE ConsTITUTION OF THE COMMONWEALTH OF AUSTRALIA
ANNOTATED 238 (4th ed., 1976) (emphasis added).

36. WINTERTON, supra note 24, at 79.

37. Id. at 74,

38. PROCEEDINGS OF THE AUSTRALIAN CONSTITUTIONAL CONVENTION: VOL-
UME I, OFfFiciAL RECORD OF DEBATES AND BroGrapHicaL NotEs, 7-46 (1985).
The motion was defeated on a 23-41 vote, losing by nearly two-to-one. The failure
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nor-General (the government official who is formally vested with
the executive power as discussed below) gave a speech to com-
memorate the 100th anniversary of the Australian High Court.
In lauding the ‘checks and balances’ of the Australian Constitu-
tion, the Governor General asserted that:

In simple terms, it ensures the Prime Minister can have his
commission withdrawn by the Governor-General if he loses
the confidence of the Parliament or is in material breach of the
Constitution. Conversely, the Prime minister has the right to
advise Her Majesty the Queen to revoke the Governor-Gen-
eral’s commission should the Governor-General speak in a
partisan political manner or become unfit to hold the office.
This relationship — established only by convention - has
helped underpin, in substantial measure, the political stability
Australia has enjoyed in the leadership of the national for
more than 100 years.3°
Helen Irving was mystified by the Governor-General’s descrip-
tion of the extant conventions, finding “nothing in any official
document, or any historical precedent” that would support the
notion that a Governor-General could be removed for speaking
in a “partisan manner.”4°

The problem of Australian constitutionalism, then, is making
sense of the relationship between the roles of text and conven-
tion within the conceptual system of the Founders’ Originalism.
The 1975 dismissals are a perfect illustration. The Governor-
General’s rescinding of the commission of Prime Minister Gough
Whitlam was the culmination of a series of convention-breaking
practices, in which Parliament, the Prime Minister, and the Gov-
ernor-General all violated what were thought to be longstanding
and stable conventions. “The upshot of the events of 1975,”
wrote George Winterton, “is, then, a significant change in the
operation of responsible government in Australia, based on the
power of the Senate — a bare half of the Senate” to bring a gov-
ernment down by refusing to pass budget legislation.#? But what,

of the proposed list of conventions raises a basic question: if conventions are defined
as reflecting a shared view of accepted political practices, does the vote mean that
this list does not comprise the set of conventions?

39. Governor-General Michael Jeffrey, Address at the Opening of the High
Court of Australia Centenary Conference (Oct. 9, 2003).

40. HeLeN IrvING, FivE THINGS TO KNOW ABOUT THE AUSTRALIAN CONSTI-
TUTION 23 (2004). Irving notes that many Governors-General, including Michael
Jeffrey, who had delivered this speech, had spoken out on partisan issues without
being dismissed.

41. WINTERTON, supra note 24, at 8. In Australian parlance, appropriations are
known as “supply,” and prior to 1975 it was the convention that the Senate did not
have the constitutional power to refuse to pass a supply bill that had made it through
the House of Representatives.
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if anything, can be said about the constitutional status of any of
the events involved?

C. TuEe Crisis oF 1975

At the peak of the crisis, despite the fact that convention
held the powers articulated in section 62 of the Constitution to
be meaningless, Governor General Sir John Kerr used his formal
powers under the section to dismiss Prime Minister Gough
Whitlam. He also used his powers under section 57 to dissolve
both Houses of Parliament despite the fact that Whitlam’s gov-
ernment had both parliamentary and popular majority support.
The dismissal turned out a legitimate government, and should
have been unimaginable under the conventions long thought to
be controlling. But it was entirely valid under the explicit terms
of the constitutional arrangement, and the contradictions at the
heart of the crisis remain unresolved.

The 1975 crisis grew out of the conflict between constitu-
tional text and practice. How would it be possible to reconcile
the idea of responsible government with an American-style bi-
cameral legislature in which the majority party in the house
might not be the majority party in the Senate? If the Cabinet
was responsibly only to the House, but the Senate had the ability
to block legislation, could a situation arise where the Senate had
the power to, in effect, bring down a government? The Framers
saw this problem, and attempted to resolve it by limiting the Sen-
ate’s power to initiate money bills, and by establishing an elabo-
rate process for resolving deadlocks, even to the point where
both houses of Parliament would be dissolved and new elections
held. More importantly, for seven decades the convention was
that the Senate could not refuse to pass supply bills; like most
conventions, there was nothing in the Constitution to support
it.42 That balance would not survive through 1975.

The background to the crisis was the election of the Austra-
lian Labor Party (ALP) to power in 1972, breaking a twenty-
three year domination by the more conservative Liberal/Country
coalition. In addition, the new Prime Minister, Edward Gough
Whitlam, was a divisive, aggressive politician with a hard-driving
style. His agenda was a radical departure from the status quo,
including a major expansion of government: he ended the “white
Australia” policy which had restricted immigration to those from
the British empire or former colonies; proposed national health
insurance; introduced a welfare program for families; recognized
Aboriginal self-determination; lowered the voting age to 18; re-

42. Even though the Senate could not amend appropriations or tax legislation,
it still had the power to withhold approval.



246 PACIFIC BASIN LAW JOURNAL [Vol. 25:228

organized the federal government; and established diplomatic re-
lations with China. An Australian version of the New Deal, it
was controversial and bitterly opposed by the coalition.

Whitlam did not, however, have a majority in the Senate.
After the 1970 half-Senate election, the ALP held only 26 out of
60 seats. The Liberal/Country coalition also had 26 seats, with
the balance of power held by 5 Senators from the Democratic
Labor Party (DLP), and 3 Independents. With the ALP holding
well short of half the seats, the Senate repeatedly refused to ap-
prove bills that were critical elements of the Labor Party’s re-
form program and that had been passed by the House, including
supply bills crucial to government operation.*> Opposition Sena-
tors were open about their motivation: they were using their
power to block supply, “as leverage to induce Whitlam and his
Ministry to request the Governor-General to dissolve the House
so that new House elections could take place” alongside the up-
coming half-Senate election, scheduled for May 1974.4¢ Senate
" intransigence was, therefore, purely a matter of political
calculation.

Seeking to strengthen his position in the upcoming Senate
election, Whitlam appointed the DLP leader Vince Gair as Am-
bassador to Ireland, creating a vacancy that the Labor Party ex-
pected to win. The strategy backfired when it became public:
Queensland Premier Jon Bjelke-Peterson objected to what he
saw as blatant political maneuvering, and asked the Queensland
Governor to issue only five writs of election for the May elec-
tions rather than the usual six. Whitlam then withdrew his am-
bassadorial appointment. This set the tone for the events that
followed, as time and again conventions were abandoned in the
face of divisive political maneuvers.

Having failed in his attempt to essentially pack the Senate,
based on the representation of his attorney-general that there
were no fewer than six bills that were in deadlock, Whitlam re-
sponded to the Senate’s obstruction by asking Governor-General
Sir Paul Hasluck for a double dissolution under section 57 of the
Constitution.*S Whitlam’s hope was that the special election
would give him majorities in both chambers. On April 11, 1974,
a double dissolution was ordered, but the subsequent election did
not work in Labor’s favor. Whitlam wound up with an even
smaller House majority and little improvement in his party’s Sen-
ate position. Within the Senate, the ALP and the Coalition were

43. The most prominent of these was the Health Insurance Act, a predecessor
to Australia’s modern system of national health insurance.

44. BacH, supra note 13, at 84.

45. Id. at 86-7.
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now tied, 29 seats each, with the balance of power in the hands of
one Independent Senator and another from the Liberal Move-
ment. When the new Senate convened in July, it still refused to
pass the six bills that prompted the double dissolution. Whitlam
then invoked the convoluted deadlock-ending procedures de-
scribed in section 57. Those provisions, which had never been
used before, required one more attempt to pass the disputed bills
(which failed), and then a joint sitting of both houses to act as a
single legislative chamber. The Government was able to get the
disputed bills passed in this session held in August, getting nar-
row majorities on all six.4®

The parliamentary situation remained stable until early
1975, when the ALP’s position in the Senate further weakened.
In February, Whitlam appointed Senator and Attorney General
Lionel Murphy to the High Court. Under the controlling con-
ventions, this should have had no effect on the Senate’s partisan
balance: since the Senate adopted the single transferable vote
election method in 1949, the convention had been that “casual”
Senate vacancies were filled by Senators from the same political
party. In this instance, though, the New South Wales Parliament
chose an opposition Senator as Murphy’s replacement. When
another ALP Senator died, the Queensland Parliament followed
suit, naming a known opponent of Whitlam to the seat.

The emboldened Senate, now with an absolute opposition
majority, once again refused to pass key bills, insisting that the
Whitlam Government submit to a new round of elections (even
though it had been only a year since the last). The Senate’s re-
peated efforts to force another election violated another long-
standing convention, which held that the Senate did not have the
power to bring down a Government. As long as Whitlam had the
confidence of the House, his tenure should have been secure.
Responsible Government meant responsible to the House, and
House only.

In the Summer of 1974 Sir John Kerr had replaced Hasluck
as Governor-General. From March through November of 1975,
Kerr met with the newly elected head of the Liberal Party and
leader of the opposition to Whitlam, Malcolm Fraser, and with
other officials including Chief Justice Garfield Barwick. De-
pending on whose account one accepts, these were either meet-
ings designed to find a way to break the deadlock in the Senate
or conspiratorial exchanges devoted to finding ways to get rid of

46. Id. at 87-8.
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Whitlam.#” In November 1975, an emboldened Senate refused
three times to consider supply bills already passed by the House.
This was in addition to a whole series of other bills that the Sen-
ate had already declined to consider.#® Once again, the opposi-
tion Senate majority was open about its reasons for denying
supply, demanding that the government agree to new elections
before the bills would be passed. This arguably violated one
more longstanding convention: the convention that the Senate
did not have the power to bring down a government under re-
sponsible government because the Prime Minister traditionally
answers to the House alone, a parallel to the British tradition in
which responsible government requires accountability only to the
elected House of Commons. But in a letter dated November 10,
Chief Justice Barwick advised Kerr that the Senate had the con-
stitutional authority to “refuse Supply,” that is, to cut off funds
by denying appropriation bills, and that “a Prime Minister who
cannot ensure Supply to the Crown, including funds for carrying
on the ordinary services of government, must either advise a gen-
eral election. . .or resign.“4?

Despite the fact that the Prime Minister still had majority
support in the House - the body which, according to convention,
was the only one whose confidence matters under responsible
government — Governor-General Kerr dismissed Whitlam from
the office of Prime Minister on November 11, citing his authority
under Section 64 of the Constitution. It was the first time in Aus-
tralian history this authority had been exercised.’® Kerr’s letter
of dismissal to Gough was short and to the point:

Dear Mr. Whitlam,

In accordance with section 64 of the Constitution I hereby
determine your appointment as my Chief Advisor and Head

of the Government. It follows that I also hereby determine

the appointments of all of the Ministers in your Government.

You have previously told me that you would never resign

or advise an election of the House of Representatives or a

double dissolution and that the only way in which such an
election could be obtained would be by my dismissal of you

47. Competing accounts include GouGH WHITLAM, THE TRUTH OF THE MAT-
TER (1979); JouN KERR, MATTERS FOR JUDGMENT: AN AUTOBIOGRAPHY (1979);
and PauL KeLLy, THE UNMAKING oF GoucH (1976).

48. See CHERYL SAUNDERS, THE AUSTRALIAN CONSTITUTION ANNOTATED
(1997) (containing a list of more than 20 additional stockpiled double dissolution
bills).

49. RicHARD HaLL & JoHN IREMONGER, THE MAKERS AND THE BREAKERS:
THE GOVERNOR-GENERAL AND THE SENATE vs THE CoNsTrTuTION 205 (1976).

50. Section 64 reads “[t]he Governor-General may appoint officers to adminis-
ter such departments of State of the Commonwealth as the Governor-General in
Council may establish. Such officers shall hold office during the pleasure of the
Governor-General.”
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and your ministerial colleagues. As it appeared likely that you
would today persist in this attitude I decided that, if you did, I
would determine your commission and state my reasons for
doing so. You have persisted in your attitude and I have ac-
cordingly acted as indicated. I attach a statement of my rea-
sons which I intend to publish immediately.

It is with a great deal of regret that I have taken this step
both in respect of yourself and your colleagues.

I propose to send for the Leader of the Opposition and to
commission him to form a new caretaker government until an
election can be held.

Yours sincerely,
On the same day, Kerr made Fraser the new Prime Minister of a
caretaker government. Fraser, in his letter accepting the posi-
tion, stated “I confirm that I have given you an assurance that I
shall immediately seek to secure the passage of the Appropria-
tions Bills which are at present before the Senate, thus ensuring
supply for the carrying on of the Public Service in all its
branches.”s? The Senate immediately passed the supply bills at
the core of the dispute, but the House responded with a quick
vote of no confidence in the Fraser Government (which passed
because Whitlam still had control of that chamber). But before
the Speaker of the House could deliver the results of the no-con-
fidence vote, the Governor General ordered a second double dis-
solution order under section 57 and called for a new round of
elections. These elections were held December 13, 1975; Labor
was routed, losing thirty seats, and on December 22 a new Lib-
eral government headed by Fraser took office.52

Whitlam’s take on what had happened is captured in a letter
that he sent to Queen Elizabeth IT on December 26th:

The Governor-General used the reserve powers of the Crown
to make at least five political decisions. All these decisions
favoured one political combination against the other, which
happened to be the party with an assured majority in the

51. The Whitlam Dismissal, Sir John Kerr’s Letter of Dismissal, available at
http://whitlamdismissal.com/documents/dismissal-letter.shtml and http:/whitlamdis-
missal.com/documents/fraser-commission.shtml (last visited May 22, 2008).

52. The events described here are compiled from a number of sources. For a
basic chronology of the events of 1975, see National Archives of Australia, Fact
Sheet 240, The Dismissal, 1975, http://www.naa.gov.au/about-us/publications/fact-
sheets/fs240.aspx (last visited May 23, 2008). For additional documents, see the Aus-
tralian Parliamentary Library database, http://www.aph.gov.au/library/pubs/rp/1997-
98/98rp05.htm (last visited May 23, 2008). Compare WHITLAM, supra note 47, with
KeRR, supra note 47, for conflicting accounts of the legitimacy of the various actions
that were taken. Kerr argues that the Senate had acted within its constitutional
authority. By contrast, Whitlam argues that the Senate’s actions were illegitimate as
a matter of convention, regardless of whether they were authorized by the constitu-
tional text. Whitlam lost his seat in the election of 1977, while Kerr resigned from
the post of Governor-General in 1978.
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Lower House. At no time did he inform me as Prime Minister

of the resolution he had formed to dismiss my government.

He refused not merely to accept but even receive my advice

recommending steps to bring about an election for half the

Australian Senate. He rejected the opinion of the Crown Law

officers and accepted the contrary opinion of a private mem-

ber of Parliament, albeit a former Solicitor-General. Against

my express advice, and contrary to all proper practice, he con-

sulted the Chief Justice on a matter that could well have be-

come a matter for judgment by the full High Court itself. He
refused to receive the Speaker of the House of Representa-
tives, acting on the express instructions of the House, until

Parliament had been dissolved.>?

All of Whitlam’s complaints focus on the accurate observation
that Kerr’s actions violated the conventions of responsible gov-
ernment; none point to a claimed violation of any provision of
the constitutional text.

As dramatic as the dismissal of the Prime Minister was, the
double dissolutions ordered by Hasluck and Kerr in 1974 and
1975 also deserve attention. The double dissolution of 1975 was
the second in two consecutive years, the first requested by a sit-
ting Prime Minister whose party held a majority in the House,
and the second forced upon the House majority. Both had as-
pects that made them unprecedented events.

Double dissolutions had been ordered on two occasions
prior to 1974, in 1914 and 1951, but in both cases the issue had
turned on a single bill whose deadlocked status was not con-
tested.> In 1974, by contrast, Whitlam secured an order of
double dissolution based on the combined effects of six dead-
locked bills. The use of “stockpiled” bills to justify an order of
double dissolution was one of several issues brought before the

53. Letter from Edward Gough Whitlam to Martin Charteris, private secretary
to Queen Elizabeth II (Dec. 26, 1975), available at http://naal2.naa.gov.au/scripts/
ItemDetail.asp?M=0&B=8815831 (last visited May 23, 2008).

54. There was nothing new about the use of double dissolutions as a political
tactic. In 1914, the deadlocked issue involved a preference for union hiring in public
employment. The Liberal Party government that called for the dissolution was de-
feated in the subsequent election, and the issue was not revisited. In 1951, Robert
Menzies — again, a Liberal Party Prime Minster (albeit a new version of the Liberal
Party formed in 1945) - introduced a bill banning the Communist Party, hoping to
use the Labour-controlled Senate’s rejection of that bill to call for a double dissolu-
tion. Instead, the Senate approved the bill, which was then ruled unconstitutional by
the High Court. Communist Party v. Commonwealth (1951) 83 C.L.R. 1, 34
(Austl.). Menzies later attempted to call for a constitutional referendum to amend
the constitution to permit his anti-communist legislation, but the attempt failed. See
LEICESTER WEBB, COMMUNISM AND DEMOCRACY IN AUSTRALIA: A SURVEY OF
THE 1951 ReFERENDUM (1955). Later the same year, however, the Senate blocked a
banking bill, and using that deadlock as his justification Menzies got the Governor-
General to order a double dissolution and special election, at the end of which Men-
zies’ Liberal Party had clear majorities in both Houses.
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High Court during the crisis. Opposition members also filed
suits challenging the subsequent approval of the six contested
bills in joint session, and the propriety of the special double dis-
solution election. In all three cases, the Court ruled in favor of
Whitlam and the Governor-General, holding that bills can be
stockpiled for purposes of determining whether a deadlock ex-
ists, that the court has the final say on the validity of legislation
passed at a joint sitting, and that the Governor-General has the
authority to order a joint seating of the two Houses of
Parliament.>s

Barwick wrote dissenting opinions in several of these cases,
although he did not always entirely reject the outcomes. The first
of these cases, Cormack v. Cope, concerned the stockpiling of
double dissolution bills. Barwick included two relevant passages
in his opinion. The first of these had to do with the scope of
judicial authority: “it is not given to the Governor-General to
decide whether or not in fact the occasion for the exercise of the
power of double dissolution has arisen. In my opinion, only this
Court may decide that fact if it comes into question. But, of
course, the Governor-General must make up his own mind
whether the occasion has arisen for him to exercise his power of
double dissolution and he may recite that it has. But what he
determines for himself is in no wise binding.” Read in connec-
tion with Dicey’s familiar distinction between law and conven-
tion on the basis that “laws” are things enforceable by courts,
Barwick’s statement here strongly emphasized the legal textual
constitution over mere conventions. As noted earlier, during this
period the High Court’s justices tended to couch their arguments
in textualist terms, and these cases were no exception. In re-
sponse to an argument by the Attorney General, Barwick sharply
distinguished the Australian model of constitutionalism from Di-
cey’s British model: “The courts in the United Kingdom have
traditionally refrained from any interference in the law-making
activities of the Parliament. It was claimed that this restraint, if
not indeed inability, on the part of the courts of the United King-
dom was part of the privileges and immunities of the Commons
to which the House of Representatives and the Senate had suc-

55. Cormack v. Cope (1974) 131 C.L.R. 432, 474-75 (Austl.); Victoria v. Com-
monwealth (1975) 134 CL.R. 81, 83 (Austl.) (holding the three-month period re-
quired by section 57 for second passage of proposed measure through House of
Representatives following deadlock measured from date of Senate’s rejection, not
initial approval of the House, invalidating Petroleum and Minerals Authority Act of
1973); Western Australia v. Commonwealth (1975) 134 C.L.R. 201, 202 (Austl.)
(holding that there is no requirement that a double dissolution be ordered immedi-
ately following the Senate’s rejection of a bill passed by the House for the second
time.).
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ceeded in S 49 of the Constitution. But the submission, in my
opinion, was basically misconceived. We are not here dealing
with a Parliament whose laws and activities have the para-
mountcy of the Houses of Parliament in the United Kingdom.
The law-making process of the Parliament in Australia is con-
trolled by a written Constitution. This is particularly true of the
special law-making process for which s 57 makes provision.”s6
At the same time, however, Barwick appealed to British-
style conventions to preserve the ethos of the Australian parlia-
mentary system: “I am quite conscious of the fact that such a
view of s 57 leaves open the possibility that, as it were, a store-
house of proposed laws could be built up during the life of a Par-
liament so that after a double dissolution they might be
presented at the one time to a joint sitting, thus making a consid-
erable inroad upon the basic concept of the Constitution which
provides for a bi-cameral system of Parliament. But whilst this is
perhaps a possibility it seems to me it is not to be prevented by
what, to my mind, would not be merely a strained but an unwar-
ranted construction of s 57. The control of such a possibility
might lie in the formation and observance of parliamentary con-
ventions designed to implement the spirit of parliamentary gov-
ernment as under the Constitution.” In a separate case, the High
Court also upheld the Whitlam government’s use of its executive
powers to create the Australian Assistance system. This time
Barwick dissented outright, objecting to the idea of “residual”
executive powers not specified in the constitutional text. Part of
the issue in the case turned on the authority granted to the gov-
ernment by section 81 of the Constitution to expend money “for
the purposes of the Commonwealth.”s? A plurality of the jus-
tices held that the “purposes of the Commonwealth” were
whatever Parliament decided them to by. By contrast, in Bar-
wick’s view, only the purposes enumerated in the constitutional
text and only disbursements authorized by specific statutes fell
within the ambit of section 83; in particular, Barwick rejected the
idea of a convention of incidental or inherent executive power.58
Barwick’s arguments point to the central place of the con-
flict between convention and text. On the one hand, Barwick
rejected the British view which pairs parliamentary supremacy
with the supremacy of convention, and indeed with respect to the
power of expenditure his view of governmental authority was, if

56. Cormack v. Cope (1974) 131 C.L.R. 432, 452 (Austl.)

57. Section 81 reads: “[a]ll revenues or money raised or received by the Execu-
tive Government of the Commonwealth shall form one Consolidated Revenue
Fund, to be appropriated for the purposes of the Commonwealth in the manner and
subject to the charges and liabilities imposed by this Constitution.”

58. Victoria v. Commonwealth (1975) 134 C.L.R. 338, 353 (Austl.).
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anything, narrower than that of the United States Supreme
Court’s post-1937 treatment of New Deal legislation. On the
other hand, Barwick felt perfectly comfortable appealing to a tra-
dition of parliamentary convention as the safeguard of the basic
values of responsible government. In effect, Barwick was read-
ing responsible government out of the Australian constitution
and placing it in Australian political culture.

These arguments concerning the relationship between con-
stitutional text and convention provide the background for a con-
sideration of the dismissal and dissolution of 1975 as an exercise
of Australian constitutionalism, as did Barwick’s advice to the
Governor-General Kerr. That proffer of advice has been a mat-
ter of controversy. In his memorandum accompanying the 1975
order of double dissolution, Kerr stated that dissolution was jus-
tified by the Senate’s refusal to supply lawful authorization for
the expenditure of funds required to operate the government, a
characterization that is open to question in the 1975 case and is
almost certainly not applicable to the dissolution order of 1974.
But as Geoffrey Sawer points out, the convention authorizing the
dismissal of a government relates to a loss of confidence of the
House of Commons, not simply an inability to secure appropria-
tions. Barwick, as noted earlier, also advised Kerr that responsi-
ble government required the executive to have the confidence of
both Houses, again contrary to British practice and established
convention. “It was a good illustration,” writes Sawer, “of the
follies which lawyers can commit when they mix advice on law
with advice on convention. The relation between the executive
government and the parliament in the Australian system is
wholly a question of convention, and the convention is assuredly
not that the executive government is responsible to the parlia-
ment as a whole.”® Moreover, Kerr’s letter to Whitlam strongly
suggests that the dismissal was understood as a step toward
double dissolution from the outset, with the intent of securing a
new majority in the lower House, thus turning the original con-
vention of responsible government on its head.

The dismissal and dissolution of 1975, while clearly author-
ized by the Constitution’s text, involved cascading violations of
many conventions thought to be at the core of responsible gov-
ernment. The message that Barwick has tried to send with re-
spect to stockpiling of dissolution bills had larger application;
“conventions” are not enforceable constitutional norms, and in
practice they give way in the face of sufficiently sharp political
conflict.

59. Geoffrey Sawer, Constitutional Issues in Australian Federalism, 7 PUBLI1US
21, 28 (1977).
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At the same time, there is a general consensus among ob-
servers that all parties acted in accordance with the authority
granted to them under a literal reading of the Constitution, and
that all parties (in varying degrees) acted in outright defiance of
longstanding conventions. Among the abandoned conventions
were the principles: that the government answers to the House;
that the Senate does not have the ability to bring a government
down, and the implication that the Senate may not thereby deny
funding to the government; the practice of replacing a Senator
who leaves office in mid-term with a new member of the same
party; and the principle that the Governor-General may act only
on the advice of his Ministers. In the end, every one of these
conventions had been breached.

The 1975 dismissal was thus a direct confrontation between
the explicit constitutional text and convention. In one instance
after another, the constitutional text won out over the same long-
standing conventions that were long viewed as central to the op-
eration of responsible government:

The situation appears to have been reasonably clear. Each of

the protagonists — the nongovernmental majority in the Sen-

ate, the two state parliaments, and the Governor-General —

acted constitutionally, at least according to the text of the doc-

ument. On the other hand, each acted in an unusual if not
unprecedented manner and in violation of established conven-
tions, or so their critics asserted, and all four were charged,
though some more than others, with acting for partisan pur-
poses. The text of the Constitution and some of the most im-
portant conventions that had developed around it had come
into conflict.60

The underlying conflicts that prompted the 1975 crisis — the in-
consistency between responsibility to the House and a Senate;
the difficulty of reconciling apparently real powers vested in the
office of the Governor General with the conventions that viewed
the office as largely symbolic — have never been resolved.6! Con-
ventions are still viewed as controlling, even though in the one
instance where they came into direct conflict with explicit consti-
tutional text, the conventions gave way, first to hardball political
maneuvering and then to the terms of the written text.

The importance of these events might be diminished if it
were true that either the dismissal resulted from a unique conflu-
ence of events that will never happen again, or that it was a one-
time event that brought the country so close to a constitutional

60. BAacH, supra note 13, at 98.

61. The one exception is a constitutional amendment, ratified in 1977, specifying
that when a Senate seat becomes vacant in the middle of a term — a so-called “casual
vacancy” - the replacement Senator will be of the same party as the departing Sena-
tor. ConsTITUTION AcT § 15 (1977) (Austl.).
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meltdown that no one would risk a second pass. But the unique-
ness argument is itself almost entirely a function of convention:
indeed, of all the convention-breaking practices of 1974-75, only
one is now prevented by constitutional language.®> The funda-
mental contradictions of the Senate’s power to block supply and
the reserve powers of the Governor-General have never been re-
solved. The weight of constitutional opinion, in any event, is that
the Senate in fact does have the constitutional power to block
supply.6®> The argument that “it can’t happen again” necessarily
requires continued faith in the same conventions that were trans-
gressed in the first instance.

As Sawer explains, the crisis arose out of a fundamental ten-
sion that the Framers knew existed, and one which they feared
could lead to precisely this result:

Under these circumstances, how could a parliamentary execu-
tive be “responsible” to both houses? In particular, how could
the financial affairs of the country, given parliamentary con-
trol of both taxation and authorization of spending, be man-
aged by an executive if it had to secure majority support for its
financial proposals in both houses? . . . The compromise settle-
ment-section 53 of the Constitution-was to give the House of
Representatives alone the power to initiate most money bills
and deny to the Senate the power to amend tax bills and ap-
propriations for ordinary government expenditure, though
leaving it power to suggest amendments. The potential con-
flict between the “federal principle” represented by the Senate
and “responsible government” represented by the Represent-
atives, which the compromise left in existence, was acknowl-
edged. However, it was hoped that this would be overcome in
practice, partly by the development of conventions and partly
by section 57 of the Constitution. The latter offered a mecha-
nism by which a persistent deadlock between Representatives
and Senate could be resolved by simultaneously dissolving
both houses . . . . In 1974-1975, for the first time in Australian
federal history, the situation feared by the Founders
occurred.%*

Nonetheless, the convention of responsible government is still
treated as the central element of Australian constitutionalism by
both political actors and courts.®>

62. In 1977, the Constitution was amended in a public referendum to require
states to fill casual Senate vacancies with someone of the same political party as the
departing Senator. Id.

63. BacH, supra note 13, at 103. Bach appeals to propriety as the best protec-
tion against another crisis, arguing that political elites should recognize that it is not
in their interest to provoke another similar predicament. Id. at 110-11.

64. Sawer, supra note 59, at 23.

65. IRVING, supra note 40. Emy and Hughes, writing in 1991, pointed out other
potential problems at the root of these conventions. These include an ambiguity
about whether ministerial responsibility requires ministers to resign when they make
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III. DOES AUSTRALIA HAVE A GENUINE
POWERS CONSTITUTION?

Under these circumstances, can it be said that Australia re-
ally does have a genuine powers constitution? At the outset, we
defined a genuine powers constitution in both functional and
structural terms. Functionally, we defined a genuine powers con-
stitution as one that does two things: 1) it establishes a system of
governmental institutions with defined powers, and 2) it provides
mechanisms for channeling political conflict. A genuine constitu-
tion is one in which text, convention, and ethos are mutually rein-
forcing. Does Australia have a “constitution” that satisfies these
criteria?

To address this question, consider the ways in which the
events of 1974-1975 demonstrate that Australia’s form of consti-
tutional rule does not comport with any of the other three cases
we have considered here. Certainly, the crisis of 1974-1975 casts
doubt on the idea that Australia reiterates the British model of
responsible government defined by authoritative conventions. It
is important to recall that Dicey’s distinction between constitu-
tional law and convention did not lead him to the conclusion that
conventions were merely descriptions of past practices or articu-
lations of generalized norms. In the British system, constitu-
tional conventions are the bedrock of constitutional law; and
treating conventions as authoritative is central to British consti-
tutionalism. Those conventions, in turn, are taken to be authori-
tative and binding on government actors. If British politicians
ignore those conventions, they have ceased to act in accordance
with their constitution, whether or not there is a specified agency
such as the courts that has the recognized authority to declare
that to be the case.

In 1974-1975, everyone involved, on both sides, abandoned
essentially all the relevant conventions of Australian constitu-
tionalism, yet there was no particular discussion of the possibility
that the violation of those conventions rendered the actions un-
constitutional. Conversely, when the High Court ruled on consti-
tutional questions based on interpretations of the written text,
there was no indication on the part of any of the actors that those
rulings would be defied or even questioned. At first glance, then,
the actions of 1974-1975 seem to fit perfectly with the American
model. The text of the written Constitution provided the basis
for all parties’ assertions of authority. The High Court, to the

a mistake, or whether it implies merely that they explain themselves to Parliament; a
general lack of precedent about how the Governor-General’s authority should be
exercised; and concern that parliamentary oversight functions poorly when party dis-
cipline is strong. HuGH Emy & OweN HuGHESs, AUusTRALIAN PoLrrics 340 (1991).
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extent that it was involved, restricted itself to interpretation of
that text, and left the resolution of political questions to the con-
stitutionally empowered actors. The fact that various events
were historically unprecedented did not mean that they were in
any way contrary to the terms of the written text; to the contrary,
it was the specific and exact application of the text that consti-
tuted the novelty of the actions.

One answer to the question “Does Australia have a constitu-
tion?,” then, is “yes, and it consists entirely of the written text,
enforced when necessary by an empowered judiciary.” It is
worth noting that while no Governor-General since Kerr has dis-
missed a sitting Prime Minster, there have been two double dis-
solutions since 1975 (in 1983 and 1987) and as recently as 2003
there was considerable discussion of the possibility of another.
Thus, however surprising the dismissal of Prime Minister
Whitlam may have been, one can conclude that, upon reflection,
Australians accepted the implication that it was in accordance
with the constitutional system under which they had been gov-
erned all along.

The problem with this reading is that it results in a complete
separation between the Australian powers constitution and Aus-
tralian constitutionalism. That is, in 1974-1975 Australia turned
out to have a constitution different from the one everyone
thought they had had all along. To be sure, there is nothing
novel about the observation that Australian constitutionalism is
different from the British model, nor does that assertion in any
way contradict the tenets of Founders’ Originalism. But the “dis-
covery” that conventions are not part of Australia’s Constitution
contradicts both prior understandings of how the political system
works in practice, and legal and scholarly views in the thirty years
since. Two examples demonstrate this tension. First, the “con-
vention” of how casual Senate vacancies would be filled — vio-
lated twice in the 1975 crisis — was added to the Constitution
itself in 1977. If conventions truly were part of the Constitution,
there would obviously be no need for this step; the fact that it
was taken confirms the position that conventions do not have an-
ything approaching true precedential status. Second, the con-
vention that the Senate cannot bring down a government
changed with the 1975 precedent. Writing in 1980, Colin Hughes
noted that “the Senate has been recognized to be the co-custo-
dian of the power to withhold supply, and thereby force a gov-
ernment to the people, or the courts, or dismissal by the
Governor-General.”%¢

66. CoLiN A. HuGHEs, Conventions: Dicey Revisited, in RESPONSIBLE GOVERN-
MENT IN AUSTRALIA 41, 47 (Patrick Weller & Dean Jaensch eds. 1980).
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There is an alternative description, to be sure. One might
describe the executive powers provisions of the Constitution as
essentially emergency provisions, to be invoked in situations of
political crisis. As an analogy, consider the fact that the U.S.
Constitution permits the impeachment of a President. There are
two problems with this description.. First, the constitutional pro-
visions do not channel and control political conflict, they exacer-
bate it; the double dismissal power of the Governor-General is
the equivalent of a nuclear weapon rather than a cease-fire. This
is the point that was made at the outset about the distinction be-
tween a political system governed by a constitution and a consti-
tution that is subordinate to the operation of politics. The double
dismissal power is available to political actors — traditionally by
the request of the Prime Minister, but in 1975 as the unilateral
act of the Governor-General (with some degree of prior consul-
tation with the political opposition). Far from constraining the
ability of political actors to engage in unfettered conflict, in other
words, the constitutional text is one very powerful weapon
among many that are available for use in that conflict. In other
words, the constitution lacks the capacity to channel conflict in
ways that prevent political contestations from destabilizing the
system of government. Thus, to describe the dismissal and re-
moval powers as responses to political crises leads to the peculiar
conclusion that in those situations Australia’s powers constitu-
tionalism exists to add gasoline to the fire.

The analogy to American impeachment proceedings under-
scores the essential problem. It is only constitutional and politi-
cal convention that prevents impeachment from becoming a
regular feature of divided government. Prior to the impeach-
ment of President Clinton, such an event was unthinkable. After
the impeachment of President Clinton, there was the possibility
that America teetered on the abyss of having impeachments be-
come routine weapons in the political arsenal of competing par-
ties.’” When the Democrats took control of the houses of
Congress in 2006, Republicans warned that impeachment pro-
ceedings against President Bush would be forthcoming, but the
Democratic Party leadership eschewed any such intention and
thus far has shown no inclination to move in that direction.s®

At first glance, none of this seems sharply different from the
1975 dismissals; it is only by virtue of the Democratic leaders’

67. For a review of these events, see David T. Canon & Kenneth R. Mayer,
Everything You Thought You Knew about Impeachment is Wrong, in AFTERMATH:
THE CLINTON IMPEACHMENT AND THE PRESIDENCY IN THE AGE OF POLITICAL
SpectacLE 47 (Leonard V. Kaplan & Beverly I. Moran eds. 2001).

68. Susan Ferrechio, Pelosi: Bush Impeachment “Off The Table”, N.Y. TIMEs,
Nov. 8, 2006.
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willingness or desire to restore prior conventions that the Demo-
cratic House of Representatives has not heard articles of im-
peachment already. However, the analogy is a false one. The
difference turns on the textual provision of mechanisms for ac-
tion. An impeachment in the American system is an enormously
difficult process; it requires a majority in one house of Congress
followed by a supermajority vote in the other, and in between
there must be a public trial, all of which ensures very high levels
of public awareness and very high barriers to success. In other
words, at the point where political conflict has reached a level of
intensity such that there might be a serious desire to remove a
sitting President, the U.S. Constitution channels, slows, and en-
cumbers the process, all elements that make removal less likely
and ensure alternative possibilities for resolution. In contrast,
Governor-General Kerr was able to dismiss a sitting Prime Min-
ister with a two paragraph letter.

It is in this respect that the Australian Constitution itself re-
flects a nearly complete lack of connection with Australian con-
stitutionalism. The response to an “emergency” situation in
Australian politics that is provided by the constitutional text is
precisely the opposite of that which would accord with Australian
constitutionalism. The reason is that periods of very sharp politi-
cal conflict are precisely the periods in which political conven-
tions are most likely to cease to operate. During normal periods,
conventions serve as the mechanism for keeping the text consis-
tent with constitutionalist principles of responsible government
and parliamentary supremacy. In the American impeachment
example, textual commitments ensure that despite an “emer-
gency” level of political conflict, basic norms of deliberative and
representative democracy will remain in force; that is the consti-
tutional consequence of established mechanisms for channeling
conflict. In the Australian case, by contrast, dissolution and dis-
missal could be ordered by a single non-elected actor who has no
role whatsoever in the ordinary operations of Australia’s system
of constitutional government. In other words, the law that
trumps alternative understandings in cases of conflict was a set of
written textual provisions that have no resonance or connection
with the principles of constitutionalism that govern the opera-
tions of government.

The problem, then, is that the dismissal and dissolutions of
1975 cannot be described as the response of the Australian Con-
stitution to an emergency situation. Instead, those events re-
present the abandonment of the Australian Constitution -
understood as the combination of text and practice — for an alter-
native constitution; and the trigger for that substitution was the
exercise of political will rather than any constitutional mecha-
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nism. In that situation, Australia had no genuine “constitution,”
it had only an authoritative text subject to the political whims of
political actors and unconnected to any deeply held constitu-
tional ideals.

Moreover, the operation of politics during periods of normal
operation is revealed to be non-constitutional in the sense that it
is supported not by the highest law, but only by the voluntary
forbearance of higher authorities. It is not only the courts that
would not intervene to enforce conventions against the provi-
sions of the constitutional text in 1975. Despite some heated
rhetoric to the contrary, there was no widespread immediate re-
sponse to suggest that Governor-General Kerr’s actions repre-
sented an illegitimate coup. In other words, actions by political
actors that contradict the normal system of government are not
constitutionally ultra vires, they are merely unusual. The conven-
tions of responsible government, it turns out, are political rather
than constitutional conventions.

None of this necessarily leads to an argument that Australia
has no genuine powers constitution, only that it has a different
powers constitution from the one that everyone assumed that it
had. But the relationship between constitutionalism and politics
points to the argument that Australia’s “real” Constitution - the
one contained in the written text rather than the one expressed
in convention - is putative rather than genuine. Part of the rea-
son for this conclusion has already been stated: Australia’s real
powers constitution does not channel and constrain conflict, it is,
rather, a tool of conflict. This observation, however, can be car-
ried further. In a true constitutional system, the constitution not
only limits and manages political conflict, it provides essential el-
ements of the vocabulary of political argument. That is the point
of looking for unity among text, convention, and ethos: to iden-
tify the ways in which conventions carry ethos into the interpre-
tation of a text in an American-style system, or the ways in which
conventions express elements of the ethos that are expressed in
foundational documents in a British-style system. In either case,
politics are oriented around constitutional norms, just as the ex-
ercise of political power takes place within constitutional limits.
Australia is often described in these terms, particularly with ref-
erence to the British model.® In fact, however, the lesson of

69. Helen Irving, for example, describes the Australian constitutional text as the
expression of an amalgam of different political aspirations and cultural norms -
from threads of utopianism, a desire among Australians to be seen as culturally Brit-
ish but politically distinct, and a need to construct an Australian national identity —
and not simply a legal document. HeLEN IRVING, To CONSTITUTE A NATION: A
CULTURAL HISTORY OF AUSTRALIA’S CoNsTITUTION (1997). This description is
very close to the role played in British constitutionalism by documents such as the
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1975 is that Australian constitutionalism reverses the normal ar-
rangements. Instead of a political system oriented around consti-
tutional norms, Australia features a constitution subordinate to
political norms. The conventional constitution that operates dur-
ing normal periods is subject to being set aside by political actors,
and the written constitution that comes into effect as a result is
itself a mechanism for politics by other means. Put another way,
the constitutional text is not connected to constitutional conven-
tions; instead the constitutional text is a mechanism whose utili-
zation is governed by the operation of political conventions.
Hence, with respect to those portions of a constitution that relate
to the design and operation of a political system it can fairly be
said that Australia has no genuine powers constitution. What
Australia has is a system of two incommensurate powers consti-
tutions, neither of which satisfy the basic ~ and we believe non-
controversial — criteria that we set out at the beginning of the
argument.

At this point a reader might be reminded of the old joke that
describes an economist as someone who argues that a system
works in practice but is flawed in theory. Australia shows no
signs of imminent rebellion, its government does not appear to
be on the verge of being taken over by authoritarian autocrats.
Australians, moreover, appear reasonably well satisfied with
their system of government. Two years after the double dissolu-
tion and dismissal of 1975, for example, the Constitution of Aus-
tralia was amended. One provision of the amendment, which
was clearly aimed at the tactics that Whitlam had employed in
1974, established a requirement that when a casual vacancy oc-
curs in the Senate, the replacement must be of the same party as
the departing Senator. A second provision ensured that voters in
the Australian Capital Territory and the Northern Territory
would be permitted to vote in constitutional referenda. Finally,
the third provision established a retirement age for federal
judges. A constitutional convention in 1983 struck at the heart of
the matter, resulting in the formal adoption of “God Save the
Queen” as the Royal Anthem and “Advance Australia Fair” as
the National Anthem. In 1986, Australia severed its ties with
Great Britain; the office of Governor-General was not men-
tioned, and was presumably left unaffected.

In the 1990s, a far more serious attempt at constitutional re-
vision was undertaken. In 1993, a Republic Advisory Committee
was appointed to develop a set of options for transforming Aus-

Magna Carta and Bill of Rights of 1689, and implies the supremacy of a conven-
tional constitution. Unfortunately, as we have seen, Australian constitutionalism
does not feature authoritative constitutional conventions.
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tralia into a Republic. In 1999, a national referendum was held
on a proposal that would have replaced the Governor-General
with a President, and a separate referendum was held on a pro-
posed new preamble to the Constitution. Both referenda were
defeated by significant margins; only the Australian Capital Ter-
ritory voted in favor of replacing the Governor-General, and no
territory voted in favor of the new preamble.

Nonetheless, we believe that there are profound and genu-
ine risks that are posed by the contradictions in Australian pow-
ers constitutionalism. The first risk of the existing constitutional
arrangements is that they are likely to fail precisely when they
are most needed, because they reinforce political conflict rather
than mitigate it. In addition, the basis for the legitimacy of the
Australian constitutional system of government is unclear. The
acceptance of the constitutional system is, itself, little more than
a matter of political convention without a “principled case for
obedience” behind it. In our view, Australian constitutional ar-
rangements depend critically on a belief in government as a be-
nevolent force. Even more, the Australian system depends on
the good will of political actors and their willingness to be bound
by conventions rather than employing the full range of tactics
permitted by the constitutional text. Each of these is likely to be
vulnerable during periods of crisis. What would be the “constitu-
tionalism” that would operate if there were a devastating terror-
ist attack on Australian soil? The “crisis” of 1975 may have been
a pale foreshadowing of more dire crises to come.”°

This is not, it should be emphasized, an argument in favor of
a move to a republic. As we have noted throughout, the British
Westminster system of responsible government is equally coher-
ent and arguably has been at least as reliable a constitutional sys-
tem. What we are arguing is that the peculiar hybrid system
present in Australia, at a very basic level, does not make sense.
The response, as we have also noted, is to argue that Australian
political actors can simply be trusted to always act in ways that
are benevolent.”! It is not only commentators and politicians
who make this claim: Justice Ian David Francis Callinan ex-

70. The office of Governor-General has also recently been a source of contro-
versy with the resignation of Dr. Peter Hollingsworth on charges that as an Anglican
Bishop he covered up incidents of child sexual abuse and a charge that he had com-
mitted a rape. Hollingsworth effectively conceded the first charge, but vigorously
denied the second, which was ultimately withdrawn. Advocates of a move to a re-
publican system of government have used the case to renew arguments against the
existence of an appointed Governor-General. This is not, however, the sort of “cri-
sis” that we have in mind.

71. In a different context, George Winterton makes a similar argument against
judicial recognition of extra-constitutional rights. George Winterton, Extra-Consti-
tutional Notions in Australian Constitutional Law, 16 FEp. L. Rev. 223, 234 (1986).
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pressed the same sentiment in a public address delivered in 2003.
Referring to criticisms that the Australian system offers insuffi-
cient safeguards against majoritarian tyranny, he dismissed the
application of the phrase “crass majoritarianism” to Australia.
“Whatever validity it may, indeed probably does have in relation
to other places, it is an expression which I think should be ap-
proached with some skepticism in this country. There is no
doubt that minorities do need protection . . . But the reality in
Australia is that few of its governments are elected on huge ma-
jorities, and our system of checks and balances, not invariably,
but ordinarily, means that most interests are not overlooked.”7?
These comments are remarkably similar to those of Harrison
Moore in 1902, who rejected a proposal for American-style Bill
of Rights on the grounds that such formal guarantees expressed a
“spirit of distrust” that had no place in Australia, where the
“great underlying principle is that the rights of individuals are
sufficiently secured by ensuring as far as possible to each a share,
an equal share, in political power.””> There can never be reason
to create structural limits to the representatives of the majority,
in this reading, because those representatives are responsive to
the majority and can be trusted by the minority.

This, however, is a constitutionalism built on sand. George
Winterton puts the matter this way: “Australia is indeed fortu-
nate that extra-constitutional notions should have appeared in so
benevolent (indeed beneficial) a context as the protection of
human rights and the termination of obsolete British sovereignty
over Australia. But our constitutional heritage also includes
some darker moments, and we may indeed be thankful that prin-
ciples of ‘necessity’ which have figured so prominently in the ju-
risprudence of other countries have largely by-passed us.”
Winterton was talking about the idea of extra-constitutional
rights guarantees, which will be addressed in the second article.
His more general point, however, is salient to the present discus-
sion.”* As one of us has argued elsewhere, it is one thing to say
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that a constitution provides emergency powers, but it is quite an-
other to say that the constitution itself ceases to operate when-
ever there is a general shared understanding that the nation faces
an emergency.”>

Leaving aside the hypothetical case of a national emergency,
let us return to a consideration of the role of a constitution as a
mechanism for managing internal conflict. In the American un-
derstanding, one role of a written constitution is to serve as a
buffer between popular opinion and outright rebellion; no matter
how odious one might find the present set of government actors,
one can rest on the assurance that their powers are checked and
their terms are limited. A commitment to the Constitution’s
binding character supersedes views about the merits of any par-
ticular set of incumbents, and dissipates pressures that otherwise
might undermine the legitimacy of the government. In the Aus-
tralian case, the acceptance of unwelcome political outcomes is
based on the fact of the acceptance of political outcomes, creat-
ing a perfect tautology. The buffering role of a constitution is
lost if the “constitution” as it is ordinarily understood itself is
treated as non-binding by those self-same government actors
who claim for themselves the right to set it aside in favor of a text
that provides no clear limits to government powers at all. These
conventions purport to be binding, but in practice they can be
dispensed with at will by political actors willing to employ the
constitutional text to mean exactly what it says.

The problem goes back to the very beginning, the attempt to
combine a British-style system of responsible government and
parliamentary supremacy with an American-style constitutional
text. The solution has been to rely on shared faith in the benevo-
lence of political actors, faith that has largely been justified in
Australia’s modern history. But the theoretical underpinnings of
the constitutional system of government are not nearly as clear.
As a result, while the Australian government may be perfectly
stable, where the powers constitution is concerned the system of
Australian constitutionalism is not.

outcome was obviously in marked contrast to the U.S. Supreme Court’s upholding
of the constitutionality of the internment of Japanese and Japanese-Americans in
Korematsu v. United States, 323 U.S. 214 (1944).
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